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SUPREME  COURT  OF  INDIANA. 


PARTIES.— PROCESS. 

Rule  i. — The  assignment  of  errors  shall  contain  the  full  names  of  the  par- 
ties, and  process  when  necessary  shall  issue  accordingly. 

APPEARANCES. 

Rule  2. — Appearances  to  suits  in  this  court  shall  be  entered  in  the  clerk's 
office,  in  writing. 

Rule  3. — A  joinder  in  error,  or  the  filing  of  an  answer  by  the  party  in  per- 
son or  by  his  attorney,  or  an  agreement  in  Mrriting  to  submit,  filed  in  the  clerk's 
office  or  indorsed  upon  the  record,  shall  he  deemed  an  appearance  within  the 
above  rule. 

MOTIONS  AND  SUBMISSIONS. 

Rule  4. — Motions  are  to  be  made  inmiediately  after  the  orders  of  the  pre- 
ceding day  are  read,  and  the  opinions  of  the  court  of  the  current  day  are  deliv- 
ered, and  at  no  other  time,  unless  in  cases  of  necessity  or  in  relation  to  a  cause 
called  in  course. 

Rule  5. — Motions  are  to  be  made  by  counsel  in  the  order  in  which  their 
names  stand  on  the  record,  but  no  one  is  to  make  more  than  one  motion  until 
all  others  have  had  an  opportunity. 

Rule  6. — When  a  motion  is  founded  on  a  matter  of  fact,  which  is  not  admit- 
ted or  apparent  on  the  record,  it  must  be  supported  by  affidavit. 

Rule  7. — All  motions  shall  be  reduced  to  writing,  embracing  a  brief  state- 
ment of  the  ground  and  object  thereof. 

Rule  8. — Oral  argument  on  motions  and  collateral  questions  will  not  be 
heard  without  special  leave ;  but  parties  may  file  written  briefs. 

Rule  9.«— On  Wednesday  of  the  first  week  of  the  term,  the  docket  will  be 
called  for  the  submission  of  causes  or  other  steps  to  be  taken  therein ;  and, 
upon  such  call,  causes  ready  for  submission  may  be  submitted  by  the  parties  or 
rither  of  them.  The  docket  will  not  remain  longer  on  call  unless  by  order  of 
the  court.  On  the  call  of  a  cause  ready  for  submission,  if  the  appellant  does 
not  appear,  the  appellee  may  submit  the  cause  or  have  it  dismissed. 

Rule  10. — A  cause  can  only  be  submitted  on  call,  as  contemplated  by  the 
preceding  rule,  or  by  agreement  of  the  parties  filed  with  the  clerk  or  indorsed 
upon  the  record. 


viii         RULES  OF  THE  SUPREME  COURT. 

CRIMINAL  CAUSES. 

Rule  ii. — In  criminal  causes,  the  appellant  may  submit,  immediately  upon 
filing  the  transcript  and  proof  of  notice  of  appeal,  as  provided  for  in  section 
152  of  the  criminal  code,  or  on  the  appearance  of  the  opposite  party,  in  any  of 
the  modes  specified  in  Rule  3. 

Rule  12. — In  such  causes,  the  prosecuting  attorney  who  prosecuted  the  action 

in  the  court  below,  or  the  attorney  general,  may  appear  on  behalf  of  the  State, 

and  file  briefs. 

DISMISSAL  OF  CAUSES. 

Rule  13. — ^Where  a  cause  appealed  in  vacation  below  is  called,  which  was 
docketed  ninety  days  or  more  before  the  term,  and  there  is  no  appearance  for 
the  appellee,  and  no  steps  have  been  taken  to  bring  him  into  court,  it .  shall  be 
dismissed.  When  a  cause  has  been  on  the  docket  two  terms  without  being 
submitted,  it  will  be  dismissed  on  call  of  the  docket  at  the  third  term,  unless 
good  cause  be  shown  why  it  shall  remain  on  the  docket. 

BRIEFS. ' 

RuLE«i4. — ^Where  a  cause  is  submitted  on  call  or  by  agreement,  the  appellant 
shall  have  sixty  days  in  which  to  file  a  brief,  and  if  not  filed  within  the  time 
limited,  the  clerk  shall  enter  an  order  dismissing  the  appeal,  unless  the  appellee 
shall  have  filed  with  the  clerk  a  written  request  that  the  cause  be  passed  upon 
by  the  court.  If  cross  errors  are  assigned,  the  party  assigning  them  shall  have 
the  same  length  of  time  to  file  a  brief  therein,  and  if  not  filed  within  the  time, 
the  cross  errors  shall  be  struck  out. 

Rule  15. — All  briefs  shall  be  printed  or  legibly  written;  otherwise  they  will 
be  ordered  to  be  copied  by  the  clerk  of  this  court,  at  the  cost  of  the  party  filing 
the  same,  as  provided  for  by  statute. 

Rule  16. — The  appellee  may  file  a  brief  at  any  time  before  the  cause  is  taken 
up  for  consideration ;  and  this  rule  shall  apply  to  the  appellant  as  to  assignment 
of  cross  errors.  An  application  for  a  supersedeas  must  be  accompanied  by  a 
brief  referring  to  the  record  by  pages  and  lines  and  pointing  out  the  error  or 
errors  upon  which  the  appellant  relies. 

Rule  17. — In  all  cases  it  shall  be  the  duty  of  the  clerk,  where  briefs  are 
filed,  to  place  the  same  with  the  transcript,  and  to  note  thereon  the  fact  and 
time  of  filing  the  same  and  the  party  by  whom  filed. 

Rule  18. — Attorneys  upon  opposite  sides  will  be  required,  upon  request,  to 
interchange  briefs. 

Rule  19. — The  appellant  shall  cause  the  transcript  to  be  paged  and  the  lines 
of  each  page  to  be  numbered.  He  shall  also  cause  marginal  notes  to  be  placed 
on  the  transcript  in  their  appropriate  places,  indicating  the  several  parts  of  the 
pleadings  in  the  cause,  the  exhibits,  if  any,  orders  of  the  court,  and  the  bills  cf 
exceptions ;  also,  where  the  evidence  is  set  out  by  deposition  or  otherwise,  the 
names  of  the  witnesses.  The  appellant,  as  also  the  appellee,  where  he  shall 
assign  cross  errors,  shall,  in  his  brief,  refer  specifically  to  the  record  by  page  and 
line  for  any  and  every  matter  relied  upon  by  him  as  error. 

DISTRIBUTION  AND  DECISION  OF  CAUSES. 

Rule  20. — After  the  causes  are  ready  for  distribution,  and  from  time  to  time 
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as  they  may  be  reached  for  consideration  by  the  court,  the  court  will  distribute 
the  records,  in  the  order  of  submission,  to  the  several  judges  in  regular  rotation, 
for  examination  and  presentation  to  the  court.  A  record  will  be  kept,  by  the 
court,  of  the  distribution  thus  made.  No  cause  will  be  decided  by  less  than  a 
quorum;  nor  will  any  opinion  speaking  for  all  or  a  majority  of  the  court  be  filed, 
until  it  shall  have  been  read  in  the  hearing  of,  and  approved  by,  the  court  or  a 
majority  thereof. 

CLERK'S  DUTIES. 

Rule  21. — ^The  clerk  shall  enter  upon  the  court  docket,  in  a  proper  column, 
the  fact,  where  such  is  the  case,  that  the  appeal  was  taken  in  term  and  duly  per- 
fected by  filing  the  record  within  the  time  limited.  When  the  appeal  is  not 
taken  as  above,  the  clerk  shall  note  the  date  of  the  service  of  process  or  last 
publication  of  notice.  If  process  has  not  been  served,  or  notice  given,  the 
fact  shall  be  noted. 

APPEALS,  ETC. 

Rule  22. — Where  an  appeal  is  taken  in  term,  as  provided  for  in  section  555 
of  the  code,  and  the  transcript  is  not  filed  in  the  office  of  the  clerk  of  this  court 
within  the  time  limited  by  that  section,  the  appeal  so  taken  shall  be  deemed  to 
have  been  abandoned ;  and  if  a  transcript  be  afterward  filed,  an  appeal  shall  be 
considered  as  taken  by  the  filing  of  the  transcript,  as  provided  for  in  the  next 
following  section  of  the  code,  and  the  appellee  in  such  case  shall  not  be  regarded 
as  in  court,  without  notice  or  voluntary  appearance. 

Rule  23. — Where  an  appeal  is  taken  after  the  close  of  the  term,  by  notice 
below  as  provided  for  by  the  first  branch  of  section  556  of  the  code,  the  tran- 
script must  be  filed  within  sixty  days  from  the  time  of  taking  the  appeal ;  other- 
wise the  appeal  so  taken  will  be  deemed  to  have  been  abandoned;  and  if  a 
transcript  be  afterward  filed,  Ian  appeal  shall  be  considered  as  taken  by  the  filing 
of  the  transcript,  as  specified  in  the  foregoing  rule,  and  the  appellee  shall  not  be 
regarded  as  in  court,  without  further  notice  or  voluntary  appearance. 

REHEARING. 

Rule  24. — Rehearing  must  be  applied  for  by  petition  in  writing,  setting  forth 
the  causes  for  which  the  judgment  is  supposed  to  be  erroneous.  The  court  will 
consider  the  petition  without  oral  argument,  unless  otherwise  directed  by  the 
court. 

OPINIONS,  WHEN  TO  BE  CERTIFIED. 

Rule  25. — Opinions  and  judgments  shall  not  be  certified  to  the  court  below 
by  the  derk  of  this  court,  except  in  criminal  cases,  until  the  expiration  of  sixty 
days,  unless  by  order  of  this  court  or  on  the  filing  of  a  waiver  of  a  petition  for 
rehearing,  which  order  of  court  or  filing  of  waiver  shall  be  certified  by  the 
derk,  with  the  opinion. 

SUPREME  COURT  REPORTER. 

Rule  26. — The  opinions  of  this  court  shall  not  be  delivered  to  the  reporter 
until  the  expiration  of  sixty  days  from  the  determination  of  the  cause,  unless  cer- 
tified as  provided  in  Rule  25 ;  and  in  cases  where  petitions  for  rehearing  are 
filed,  the  opinions  therein  shall  not  be  delivered  to  the  reporter  until  such  peti- 
tkau  are  ovenvled. 


X  RULES  OF  THE  SUPREME  COURT. 

WITHDRAWAL  OF  PAPERS  AFTER  DISMISSAL. 

Rule  27. — When  an  appeal  shall  have  been  dismissed,  the  transcript  of  the 
record  of  the  court  below  shall  not  be  withdrawn  from  the  files  of  this  court,  to 
be  used  in  another  appeal,  or  for  any  other  purpose,  without  special  leave  of  the 
court  in  term  or  of  a  judge  thereof  in  vacation,  and  only  on  good  cause  shown 
by  affidavit. 

SUPREME  COURT  LIBRARY. 

Rule  28. — No  book  belonging  to  the  Law  Libraiy  shall  be  removed  from  the 
library  room,  except  to  be  taken  for  the  purpose  of  oral  argument  into  the 
court  or  consultatjpn  room,  when  it  shall  be  delivered  to  the  court  or  returned 
to  the  library.     Any  violation  of  this  rule  will  be  treated  as  a  contempt  of  court. 

ORDER  OF  HEARING  CAUSES. 

Rule  29. — Inasmuch  as  it  is  impracticable  to  hear  causes  in  ^\e  order  in 
vhich  transcripts  are  filed,  in  accordance  with  section  584  of  the  coue,  for  the 
reason  that  they  are  usually  submitted  in  a  different  order,  and  this  being  good 
cause  shown  for  a  different  mode  of  hearing,  it  is  ordered  that  causes  be  heard 
and  determined,  as  nearly  as  may  be,  in  the  order  in  which  they  are  submitted. 

ORAL  ARGUMENTS. 

Rule  30. — In  important  cases,  the  court  will  hear  oral  arguments  if  desired 
by  either  party,  and  will,  upon  application,  fix  a  time  for  the  sama 

NONRESIDENT  APPELLANTS. 

Rule  31. — ^Whenever  it  shall  be  made  to  appear  by  the  transcript  or  papers  in 
the  cause,  or  by  affidavit  filed  at  any  time  before  the  submission  of  a  cause,  that 
the  appellant  or  appellants  is  or  are  non-residents  of  the  State,  security  for  costs 
will  be  required  of  such  appellant  or  appellants.  The -security  shall  be  taken 
on  the  terms,  in  the  form,  and  with  the  force  provided  for  in  section  402,  p.  228, 
2  G.  &  H.  If  the  party  or  his  attorney  be  not  present  in  court,  notice  of  the 
requirement  will  be  given  by  the  clerk  to  the  party  or  his  attorney  ;  and  if  the 
security  shall  not  be  given  within  the  time  limited  by  the  court,  the  appeal  will 
be  dismissed. 

APPEALS  IN  HABEAS  CORPUS  CASES. 

Rule  32. — On  appeal  in  a  case  of  habeas  corpus,  either  party  may  submit  on 
motion  at  any  time  after  the  appeal  is  perfected,  having  given  the  opposite  party, 
or  bis  attorney,  and  any  other  person  or  persons  having  an  adverse  interest  in 
the  cause,  three  days'  previous  notice  of  the  intended  motion  to  submit.  The 
itotice  (a  copy  of  which  has  been  served)  with  the  sheriff^s  return  thereon,  or, 
'  where  the  notice  has  been  served  by  any  other  person  than  the  sheriff,  the  notice, 
with  the  acknowledgment  of  the  service  thereof,  or  an  affidavit  stating  the  time 
and  manner  of  service,  shall  be  filed  with  the  clerk  of  thb  court,  before  the 
motion  to  submit  shall  be  made.  Such  causes  may  also  be  submitted  by  agree- 
ment or  on  call,  as  other  cases. 

USE  OF  PAPERS  IN  CASES  PENDING. 

Rule  33. — In  any  case  pending  in  this  court  and  not  distributed,  any  attor- 
ney or  firm  of  attorneys  representing  either  party  may  be  allowed  to  take  the 
record  and  papers  out  of  the  clerk's  office  for  any  proper  purpose  connected  with 
such  cause,  on  giving  a  receipt  therefor  in  such  fonn  as  the  derk  may  adopts  in 
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which  shall  be  specified  the  time  during  which  such  record  and  papers  may  be 
kept.  On  failure  to  return  such  record  and  papers  within  the  time  stated, 
the  attorney  or  firm  of  attorneys  so  failing  shall  receive  no  other  record  or  papers 
while  so  in  default,  and  the  clerk  shall  immediately  issue  an  order  against  him 
or  them  to  show  cause  why  such  record  and  papers  have  not  been  returned. 
On  failure  to  show  sufficient  cause  and  return  such  record  and  papers,  such 
attorney  or  attorneys  shall  pay  the  costs  of  the  orderand  service  thereof,  and  an 
attachment  may  isssue  as  for  a  contempt 

Rule  34. — ^After  a  case  has  been  decided,  neither  the  record  nor  the  opinion 
shall  be  taken  from  the  office  of  the  clerk,  except  by  a  judge  of  the  court  or  by 
the  official  reporter ;  and  the  clerk  is  required  to  enforce  this  rule. 

Rule  35. — When  an  appeal  has  been  taken  by  a  part  of  several  co-parties,  as 
authorized  '^v  section  551,  2  G.  &  H.  270,  notice  to  the  other  co-parties,  when 
non-resid*  1.^  of  the  State,  may  be  given  by  publication,  as  provided  in  section 
557,  2  G.  &  H.  272,  in  case  of  non-resident  appellees,  and  a  copy  of  such 
notice  with  the  proof  of  its  publication  shall  be  filed  with  the  clerk. 


For  previous  decisions  of  the  Supreme  Court  of  this 
State,  overruled,  criticised,  explained,  or  doubted,  see  Index, 
tit.  Cases  Overruled,  etc. 
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Rabb  et  al.  V.  Graham  et  al. 

SupuDfx  Court. — NbHce  of  Appeal, — ^Where  some  of  (he  defendants  in  a 
judgment  appealed  to  the  Supreme  Gmrt,  without  causing  notice  of  the  appeal 
to  be  serred  on  their  co-defendants,  as  required  by  section  551  of  the  code, 
die  appellants,  in  the  assignment  of  error,  making  said  co-defendants  appel- 
lees, with  the  plainti&,  and  alleging  that  said  co-defendants  refused  to  join  in 
die  appeal,  the  court,  of  its  own  motion,  set  aside  the  submission  and  con^ 
tinned  the  cause  for  further  process. 

Will. — Undue  Influence^ — Advice,  persuasion,  or  entreaty  does  not  constitute 
imdoe  influence.  The  influence  that  will  yitiate  a  will  must  be  such  as  in 
some  degree  to  destroy  the  free  agency  of  the  testator  and  constrain  him  to  do 
what  is  against   his  will,  but  what  he  is  unable  to  refuse  or  too  weak  to 


Same. — Power  of  Disposition  by  Will, — ^A  father  may  by  his  will  give  his  prop- 
erty to  some  of  his  children,  to  the  exclusion  of  others,  and  he  may  give  it 
to  an  entire  stranger,  to  the  exclusion  of  his  children;  and  it  must,  as  a 
general  rale,  be  left  to  him  to  determine  the  sufficiency  of  the  reasons  for 
so  doing. 

SUFREMS  Court. — Parties,^Notice, — ^Under  section  551,  2  G.  &  H.  270,  it  is 
the  correct  practice  to  unite  with  those  who  appeal  their  co-parties  who  do  not 
appeal,  in  taking  the  i^ppeal  and  in  assigning  the  entnsi  those  who  appeal 
aunt  tlm  serve  notice  on  those  who  do  not,  and  file  the  proof  thereof 
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fhe  deik.  Unless  the  co-parties  thus  notified  appear  and  decline  to  join  in  the 
appeal,  they  will  be  regarded  as  having  joined,  and  will  be  liable  for  their 
due  proportion  of  the  costs.  If  they  decline  to  join,  their  names  may  be 
struck  out  of  the  assignment  of  eirors  on  motion,  ;md  they  can  not  take  an 
appeal  afterward,  or  derive  any  benefit  from  the  appeal,  unless  from  the  neces- 
sity of  the  case,  or  unless  they  are  under  legal  disabilities. 

Froih  the  Montgomery  Common  Fleas. 

y.  H.  Brawn,  J.  M.  Butler,  G.  McWiUiams,  S.  F.  Wood, 
and  //l  H,  StUweU,  for  appellants. 
T.  F,  Davidson,  for  appellees. 

Downey,  J. — ^This  was  an  action  commenced  by  Harriet 
Graham  and  others,  against  the  appellants  and  Rhoda  Ann 
Rabb,  Mary  Benner,  Daniel  Benner,  Olive  Davidson,  Edward 
Davidson,  Charles  Rabb,  Frank  Rabb,  Garrett  Rabb,  Webb 
Rabb,  and  Grace  Rabb,  to  contest  and  set  aside  the  last  will 
and  testament  of  Johnson  Rabb,  deceased.  The  parties  are  the 
children  and  grandchildren  of  the  deceased.  Issues  were  form- 
ed, and  a  trial  by  jury  resulted  in  a  verdict  against  the  validity 
of  the  will,  on  which,  after  a  motion  for  a  new  trial  had  been 
made  and  overruled,  there  was  judgment  setting  aside  the  will, 
and  for  costs  against  all  the  defendants.  The  clerk's  entry 
shows  that  the  defendants  prayed  an  appeal,  *•  which  was 
'granted  on  filing  bond  in  a  designated  amount,  with  certain 
designated  persons  as  security,  within  sixty  days,  from  the 
date  of  the  judgment,  which  was  at  the  May  term,  1870. 
This  appeal  was  not  perfected,  .but  on  the  19th  day  of  Janu- 
ary, 1871,  a  transcript  was  filed  in  this  court,  and  errors 
assigned  thereon  by  John  Rabb,  Smith  Rabb,  Levi  Rabb, 
and  Franklin  Rabb,  against  Harriet  Graham,  Ferguson  Gra- 
ham, Margaret  Sharon,  John  H.  Sharon,  Ancher  Dunkerly, 
Williafft  Dunkerly,  Rhoda  Ann  Rabb,  Mary  Benner,  Daniel 
Benner,  Olive  Davidson,  Edward  Davidson,  Charles 
Rabb,  Frank  Rabb,  Garrett  Rabb,  Webb  Rabb,  and 
Grace  Rabb,  alleging  that  the  appellees  who  were 
defendants  beloW,  refusing  to  join  in  the  appeal,  are  made 
appellees  by  the  appellants.  A  summons  or  notice  seems  to 
have  been  taken  out  against,  and  is  returned  served  on,  the 
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persons  who  were  plaintiffs  below,  but  no  notice  appears 
to  have  been  served  on  the  persons  who  were  made  appel- 
lees who  were  defendants  below,  as  is  imperatively  required 
by  2  G.  &  H.  270,  sec.  551.  In  this  condition  of  the  case 
we  feel  it  to  be  our  duty,  although  our  attention  is  not  called 
to  the  matter  by  counsel,  to  refuse  to  proceed  in  the  case. 

The  submission  is  set  aside,  that  there  may  be  further 
process. 

ON  SESXJBMISSION. 

DowNEV,  J. — This  was  an  action  by  the  appellees  against 
the  appellants  to  contest  the  will  of  Johnson  Rabb,  deceased, 
and  to  set  aside  the  probate  thereof.  The  objections  urged 
against  the  will  are : 

1.  That  the  deceased,  at  the  time  of  making  it,  was  of 
unsound  mind. 

2.  That  he  was,  at  the  time,  under  improper  restraint  and 
influence  of  the  defendants,  John  Rabb,  Levi  Rabb,  Smith 
Rabb,  and  Franklin  Rabb. 

3.  That,  at  the  time,  he  was  upder  the  influence  and  con- 
trol of  the  last  named  defendants,  and  that  the  execution  of 
the  will  was  procured  by  their  undue  influence, and  control. 

4.  That  its  execution  was  procured  by  and  through  the 
deceit,  fraud,  improper  influence,  and  duress  practised  and 
imposed  upon  the  testator  by  said  last  named  defendants. 

A  copy  of  the  will  and  the  probate  thereof  is  made  part 
of  the  complaint. 

There  was  an  issue  of  fact  formed  by  a  general  denial, 
which  was  tried  by  a  jury,  and  resulted  in  a  verdict  against 
the  validity  of  the  wilL  A  motion  for  a  new*  trial,  assigning 
thirteen  reasons  therefor,  was  made  by  the  defendants  and 
overruled  by  the  court.  Final  judgment  was  rendered  for 
the  plaintifls.  The  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

We  shall  examine  such  of  the  questions  presented  by  the 
motion  for  a  new  trial  as  are  necessary  to  the  decision  of  the 
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case,  except  that,  as  we  understand  the  record,  the  ground 
relied  upon  for  setting  aside  the  will,  relating  to  the  unsound- 
ness of  mind  of  the  deceased,  was  expressly  abandoned  on 
the  trial,  and  therefore  we  need  not  decide  any  question 
which  relates  exclusively  to  that  ground. 

The  deceased  was  the  owner  of  both  real  and  personal 
estate.  The  will  is  attested  by  George  H.  McNeil,  John 
Dunlap,  and  Thomas  H.  Smith.  William  Conover  was 
appointed  executor,  and  John  Rabb  in  case  of  the  decease 
of  Conover. 

By  his  will  the  deceased  directed  that  his  debts  and  funeral 
expenses  be  paid  out  of  his  personal  estate.  His  real  estate, 
valued  at  eight  or  ten  thousand  dollars,  he  devised  to  his 
four  sons,  John,  Smith,  Levi,  and  Franklin  Rabb.  To  his 
daughter,  Mary  Benner,  and  his  daughter-in-law,  Rhoda  Ann 
Rabb,  widow  of  a  deceased  son,  he  gave  five  hundred  dollars 
each,  which  amounts  were  to  be  paid  by  the  sons,  and  were 
charged  upon  the  lands  devised  to  them.  To  his  son,  Frank- 
lin Rabb,  he  bequeathed  all  the  personal  estate'.  To  his 
daughters,  Harriet  Graham  and  Margaret  Sharon,  and  liis 
granddaughter,  Ancher  Dunkerly,  he  gave  no  part  of  his 
estate.  The  disinherited  daughters  and  granddaughter, 
with  their  husbands,  are  the  parties  contesting  the  will.  The 
personal  estate,  according  to  the  inventory,  which  was 
in  evidence,  amounted  to  about  one  thousand  and  fifty  dol- 
lars. What  the  funeral  expenses  and  debts  of  the  deceased 
amounted  to  does  not  appear. 

The  undue  influence  is  charged  to  have  been  exercised  by 
the  sons  of  the  deceased,  the  principal  devisees.  As  one  of  the 
reasons  for  a  new  trial  was  the  insufficiency  of  the  evidence 
to  justify  the  verdict,  it  is  necessary  that  we  should  go 
through  the  bill  of  exceptions  and  ascertain  what  the  evi- 
dence was,  which  was  given  to  show  the  existence  and  exer- 
cise of  undue  influence,  as  well  as  that  tending  to  show  a 
cause  for  the  exclusion  of  the  two  daughters  and  the  grand- 
daughter from  any  participation  in  the  estate. 

Shortly  before  the  death  of  the  wife  of  the  deceased^  he 
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and  she  broke  up  house-keeping,  and  resided  for  a  time  with 
diflerent  ones  of  their  children,  and  afterward  they  made  their 
home  at  the  old  homestead  with  Franklin  Rabb,  where  they 
continued  to  live  until  their  decease.  He  was  to  keep  them 
and  pay  the  taxes  for  the  use  of  the  farm.  The  deceased 
was  occasionally  away  from  the  house  of  Franklin  after  the 
death  of  his  wife,  for  a  short  time,  at  the  house  of  his 
other  sons.  The  will  was  made  on  the  sixth  day  of  June, 
1868.  The  deceased  died  in  that  year,  when  he  was  seventy- 
seven  or  seventy-eight  years  of  age.  For  a  year  or  two 
before  his  decease  he  was  in  bad  health,  having  dyspepsia 
and  chronic  diarrhoea.  But  he  was  able  to  go  about  until  a 
short  time  before  his  decease.  It  was  proved  that  the 
deceased  had  often  expressed  himself  in  favor  of  an  equal 
division  of  property  of  parents  among  their  children.  He 
was  a  man  of  decided  convictions  and  a  strong  will.  Before 
the  death  of  his  wife,  it  appears  that  there  were  some  diffi- 
culties about  the  property.  One  of  the  witnesses  for  the 
plaintifis,  Luke  Dunkerly,  testified :  "  Before  the  old  lady 
died,  there  was  a  disturbance  at  the  house,  and  after  that 
Johnson  Rabb  would  not  talk  with  me.*'  Andrew  Ains- 
worth,  another  witness  of  the  plaintiff,  testified  as  follows : 
"John  Rabb  told  me  before  the  old  lady's  death  that  the 
girls  had  pretty  much  stripped  the  house ;  the  girls  are  tak- 
ing things  from  the  house,  and  they  had  better  wait  until 
the  old  people  are  dead."' 

A  difficulty  which  occurred  between   Mrs.  Sharon,  and 
Mrs.  Graham,  two  of  the  daughters,  and  Franklin  Rabb,  in 

March,  1 868,  at  which  Sarah  D.  Hutchins  was  present,  is  re- 
garded as  an  important  element  or  circumstance  in  the  case. 
Mrs.  Sharon  says  that  she  and  her  sister,  Mrs.  Graham,  went 
to  the  house  to  see  their  mother,  who  was  sick ;  that  she  was 
not  able  to  get  out  of  bed.  There  were  at  home  Franklin 
Rabb's  wifct,  the  hired  girl,  Sarah  D.  Hutchins,  and  her 
mother ;  that  when  they  went  in  no  one  spoke.  She  went 
to  where  her  mother  was  in  another  room,  and  after  a  while 
Fiaxdcliti  cdme  in  and  told  them  to  goout    She  said  tokim 
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that  they  had  as  good  a  right  there  as  he  had.     ''  He  said 
Mrs.  Graham  had  called  his  wife  a  hard  name,  and  he  wanted 
us  to  leave.     He  said  he  would  go  after  father.     I  said  to 
him  to  go,  I  wanted  to  see  &ther  any  how,  and  he  then 
started  after  father,  who  was  at  John  Rabb's.    Afterward 
father  and  Franklin  came  back.     Father  cursed  and  swore, 
and  was  very  mad.     We  tried  to  reason  with  him,  but  he 
would  not  listen  to  us.     I  asked  father  why  he  allowed 
Franklin  to  act  that  way,  and  he  said  he  was  only  a  boarder 
with  Frank,  and  Frank  had  control  there,  and  that  Frank 
said  we  were  there  making  a  fuss  with  his  wife.    The  old 
lady  told  Frank  to  go  out  of  the  house,  and  Frank  said  he 
had  heard  of  our  coming  and  intended  to  order  us  off.''    Mrs. 
Sharon  did  not  go  to  the  house  on  the  occasion  of  her  mother's 
funeral,  went  to  the  place  of  burial,  but  did  not  speak  to  her 
father.     She  did  not  go  to  see  her  father  after  her  mother's 
death.     Frank  went  after  his  father  on  the  occasion  of  the 
difficulty,  on  horseback.     Frank's  wife  was  cleaning  house. 
She  does  not  know  what  bitterthings  she  has  saidabout  Frank's 
wife.     Mrs.  Graham  says  she  and  Mrs.  Sharon  were  with 
their  mother,  and  Franklin  came  in  and  ordered  them  out, 
''and  said  he  would  go  and  bring  father.    Father  came  and 
said  Frank  owned  everything,  and  he  was  but  a  boarder." 
When  Frank  first  came  in  and  began  to  talk  to  them,  his 
mother  spoke  to  him,  and  he  shook  his  fist  under  her  nose 
and  told  her  to  keep  herself  quiet    "  The  old  man,  when 
he  came,  cursed  and  swore,  and  ordered  us  out  of  the  house. 
My  mother  died  in  May,  1868,  and  I  had  no  notice  of  her 
coming  death.     After  she  was  dead,  Conover  came  and  told 
me  when  the  funeral  would  take  place.     I  was  at  the  grave- 
yard when  mother  was  buried.     My  brothers.  Smith,  John, 
Franklin,  and  Levi,  were  there.     I  did  not  see  the  old  man 
after  our  visit  to  mother."     She  testified,  that  when  Frank 
told  her  and  Mrs.  Sharon  to  leave,  he  said  she  had  called 
his  wife  a  b — ch.    She  denied  that  she  had  used  the  word. 
Sarah  D.  Hutchins  testified,  that  she  was  at  the  house 
of  Frank  Rabb,  when  Mrs.  Sharon  and  Mrs.  Graham  came 
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there ;  that  Frank  came  in  after  they  had  been  there  a  while, 
and  told  them  that  they  had  called  his  wife  a  b — ch,  and  that 
they  must  leave.  They  said  he  had  no  right  to  order  them 
away ;  he  said  he  would  go  and  get  his  father,  and  went  and 
got  a  horse  and  went  away.  When  he  returned  his  father 
came  on  horseback  and  Frank  walked.  ''  When  the  old  man 
came  in  he  asked  what  the  fuss  was  about  Mrs.  Sharon 
said  they  had  not  raised  a  fuss.  He. did  not  say  anything 
about  being  dissatisfied  about  their  being  there.  He  said  he 
had  given  up  everything  to  Frank ;  that  he  was  only  a 
boarder.  Nothing  was  said  between  the  women  before 
Frank  first  came  in,  except  that  Frank's  wife  called  Mrs.  Gra- 
ham a  b— <h.  Heard  Frank  say  to  the  old  man  that  he 
ought  to  make  a  will  and  give  his  property  to  the  boys,  and 
not  leave  the  girls  anything.  The  old  man  said  ]^e  would 
as  soon  as  he  could  get  his  buggy  home.  This  talk  was  at 
the  breakfast  table,  about  a  week  after  the  trouble  between 
Frank  and  Mrs.  Graham  and  Mrs.  Sharon."  This  witness 
was  seriously  impeached  by  proof  of  contradictory  state- 
ments made  out  of  court,  the  foundation  for  which  was  laid 
by  putting  the  proper  preliminary  questions  to  her. 

Nelson  Crane  testified,  that  John  Rabb  stated  after  the 
above  named  difficulty,  "  there  will  be  a  will  made  now." 
Mrs.  Crane,  on  behalf  of  the  defendants,  testified,  that  Sarah 
D.  Hutchins  told  her  within  a  day  or  two  after  the  trouble 
at  Frank  RabVs,  that  the  fuss  was  begun  by  Harriet  Gra- 
ham going  to  the  door  of  the  room  where  Mrs.  Frank  Rabb 
was,  and  that  when  Mrs.  Frank  Rabb  looked  up,  Mrs.  Gra- 
ham said  to  her,  "It  is  not  you  I  am  looking  for,  you 
b— ch." 

Mrs.  Elizabeth  Crane  testified,  that  Sarah  D.  Hutchins 
related  to  her  the  origin  of  the  difficulty  in  the  same  way. 
John  Rabb  testified  to  the  same,  and  also  that  Frank  went 
to  live  on  the  homestead  with  his  father  upon  the  advice  and 
at  the  request  of  himself  and  Levi,  after  Mrs.  Graham  had 
declined  to  go.  He  also  testified,  that  he  never  used  any 
persuasion  or  any  inducement  of  any  kind,  or  any  influence 
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to  induce  his  father  to  make  a  will.  His  father  had  told  him 
that  he  would  make  a  will,  directly  after  the  fuss  and  before 
his  mother's  death. 

Sarah  Conover  testified,  that  she  saw  Ancher  Dunkerly 
riding  by  the  house  of  the  deceased,  with  her  husband,  on 
the  day  of  the  funeral  of  the  wife  of  the  deceased ;  that  they 
went  by  fast ;  that  the  deceased  saw  them  as  they  went  by, 
and  said :  **  It  would  have  been  for  Ancher's  own  good  if 
she  had  come  in.  I'll  fix  my  property,  if  I  can,  so  that  the 
girls  won't  get  any  of  it." 

Levi  Rabb  testified,  that  he  used  no  influence  to  get  his 
&ther  to  make  a  will.  He  heard  him  say  he  intended  to 
make  a  will. 

Frank  Rabb  testified  as  follows  :  "  I  was  out  at  the  sugar 
camp  and  came  home.  When  I  got  there,  I  heard  mother 
crjang.  I  came  into  the  house.  Mrs.  Sharon  ordered  me 
out  of  the  house,  and  told  me  that  there  was  law  for  me.  I 
went  over  to  John  Rabb's  and  got  father,  and  he  rode  the 
horse  back  over  the  road,  and  I  went  home  across  the  fields. 
When  I  got  home,  a  boy  was  holding  the  horse.  I  never 
heard  father  say  anything  about  making  a  will.  I  did  not 
know  about  the  will  until  after  father's  death.  I  never  had 
any  such  conversation  as  testified  to  by  Sarah  D.  Hutch- 
ins.  Father  controlled  the  farm  and  directed  when  to  put 
in  grain.  I  moved  into  the  homestead  in  1867,  at  the 
request  of  father,  and  John,  and  Levi.  I  told  Mrs.  Sharon, 
if  she  could  not  behave  herself  to  go  home." 

Smith  Rabb  testified  that  he  never  had  any  conversa- 
tion with  his  father  about  a  will  before  or  after  it  was 
made.  On  the  day  he  made  the  will,  he  requested  wit- 
ness to  get  some  one  to  write  it.  He  was  then  at  wit- 
ness's house,  at  Perrysville,  and  said  he  would  make  his 
will  and  go  home  the  next  day.  Witness  told  McNeil 
what  his  father  wanted,  and  afterward,  at  his  request,  got 
witnesses  to  attest  the  will.  Did  not  know  of  the  contents 
of  the  will  until  after  his  father's  death. 

George  McNeil,  who  wrote  the   will,  and  whose  test!* 
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mony  is  quite  full,  testified  as  follows,  omitting  some 
immaterial  parts:  ''I  wrote  this  will  on  the  6th  day  of 
June,  1868.  In  the  morning,  $ome  one,  I  think  it  was 
Smith  Rabb,  came .  to  my  store,  and  told  me  that  the  old 
gentleman,  Johnson  Rabb,  wished  to  see  me  up  at  Smith 
Rabb's  house;  that  he  wanted  me  to  do  some  writing  for 
him.  As  soon  as  I  could  leave  the  store,  I  went  up  to  Smith 
Kabb's  house.  Smith  Rabb  lives  about  two  squares  from 
my  store.  I  went  into  the  house  and  found  .  Johnson 
Rabb  in  the  east  room.  He  was  alone.  I  bid  him  the  time 
of  day,  and  sat  and  chatted  with  him  for  a  litjtle  while. 
Pretty  soon  he  toldme  he  had  sent  for  me  and  wished  mfi 
to  write  a  will  for  him.  He  said  he  had  previously  noit 
intended  to  make  a  will,  but  that  circums^ces  had  txm^ 
spired  in  his  family  which  wounded,  grieved,  or  hurt  him  vory 
much  (my  best  impression  is  that  he  used  the  word  hurt)^ 
and  that  he  had  changed  his  intention  and  wished  to  mak^ 
a  will.  He  went  on  to  say  that  he  could  go  on  and  give 
me  a  detailed  statement  of  the  circumstances,  if  necessary, 
but  that  he  did  not  think  it  necessary  for  the  present  purr 
pose.  I  then  asked  him.  to  give  me  a  memorandum  or  states 
ment  of  the  way  he  wanted  his,  will  made.  He  ^en  went 
on  to  g^ve  me  the  statement  of  his  property,  gave  me  th$ 
quantity  of  his  real  estate,  said  he  had  some  nK>n^y  ou(i 
some  notes  and  accounts,  some  threshed  wheat  and  persQoal 
property  on  the  farm.  He  then,  went  on  t^o  tell  me  how  ht 
wanted  the  bequests  made.  He  suggested  that  the  lieQ  for  the 
legacies  to  Mary  Benner  and  Rhoda  Ann  Rabb  shpujd  rest  on 
the  land  until  paid,  and  that  these  legacies  should  not  be 
paid  out  of  the  personal  property.  I  made  a  memorandum 
as  he  told  it  over  to  me,  and  afte^r  he  got  through  I  Iwi 
him  to  restate  it  all  again,  to  see  if  I  had  it  right  He 
related  it  all  over  again,  just  as  he  had  before,  and  just  as  it 
is  in  the  will.  I  then  took  th^  memorandufin  and  went  to 
my  store,  and  along  as  I  had  leisure,  I  wrote  out  the  wilL 
After  dinner  I  took  the  wi)l  up  to  the  hpus^i  ^d  found 
Johnson  Rabb  in  the  s^me.  ropm  he ;  .w^is  11^  in  t}^  mq^l* 
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ing.  He  was  alone.  I  read  the  will  all  over  to  him  care- 
fully, and  then  re-read  it,  I  think;  at  least  that  is  my  cus- 
tom, and  I  am  quite  confident  that  I  read  it  to  him  a  sec- 
ond time.  He  said  it  was  all  just  as  he  wanted  it  to  be, 
and  requested  me  to  go  and  bring  some  witnesses  to  wit- 
ness the  will.  I  left  the  will  with  him  and  went  down  in 
town  to  get  some  witnesses.  As  I  passed  by  Smith  Rabb's 
store,  I  told  him  to  get  some  good  men ;  think  I  suggested 
to  him  Thomas  Smith,  and  think  I  myself  spoke  to  Dunlap 
to  be  one  of  the  witnesses.  The  old  gentleman  selected 
Capt.  Conover  as  executor,  and  in  case  of  his  death,  John 
Rabb.  Mr.  Dunlap,  T.  H.  Smith,  and  myself  went  up  to 
the  house,  and  the  old  gentleman  in  our  presence  signed  the 
will  and  had  us  witness  it.  The  will  was  not  read  over  in 
the  presence  of  the  witnesses,  but  Johnson  Rabb  stated  that 
it  was  his  will,  and  that  he  wanted  them  to  witness  it,  that 
he  understood  it  perfectly,  and  that  it  was  right.  After  the 
will  was  executed  and  witnessed,  I  handed  it  back  to  John- 
son Rabb.  He  took  it  and  said  he  would  keep  it  in  his 
possession  until  he  could  put  it  in  the  hands  of  Captain 
Conover.  I  thought  he  was  fully  capable  of  doing  busi- 
ness. I  could  perceive  no  abatement  of  his  mental  force 
And  vigor.  He  was  not,  perhaps,  quite  so  quick,  but  as 
correct  as  ever.  He  was  a  man  of  more  than  ordinary 
intelligence,  not  highly  educated,  but  a  man  of  strong  mind. 
He  was  a  man  of  strong  will  and  firm  purpose.  I  could 
discover  no  influence  or  restraint  whatever  exerted  over 
him  to  induce  him  to -make  the  will.  He  was  perfectiy 
free  to  go  and  come  when  and  where  he  pleased.  None 
of  the  Rabb  boys  were  in  town  that  day  that  I  know  of 
except  Smith,  and  his  was  down  at  his  store  at  each  time  I  was 
at  the  house.  No  one  was  present  at  my  first  two  visits  to 
the  house,  and  no  one  except  the  witnesses  to  the  will  the  last 
time,  except,  perhaps,  one  of  Smith  Rabb's  girl$  came  to 
the  door  once.     No  secrecy  was  enjoined  as  to  the  will. 

''  Smith  Rabb  asked  me  to  go  and  see  the  old  gentleman ; 
said  he  had  sent  for  me.    The  old  gentleman  was  then  aa 
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inmate  of  Smith  Rabb's  &mily.  I  had  seen  him  there  fre- 
quently. I  think  it  was  the  circumstances  which  he  said 
liurt  him  that  induced  him  to  make  the  will.  The  old  man, 
in  the  presence  of  Dunlap  and  Smith,  said  that  he  fully 
understood  the  will  and  wanted  them  to  sign  it  as  witnesses. 
I  mean  that  if  there  was  any  influence  or  restraint  there 
operating  upon  him,  he  was  perfectly  able  to  get  up  and 
go  away  from  it.  There  was  no  physical  restraint  of  any 
kind  whatever.  The  old  gentleman  was  perfectly  free  to  go 
and  come  when  and  where  he  pleased.  I  think  he  went 
home  the  next  day  after  the  will  was  made.  I  know  noth- 
ing of  any  antecedent  agencies  brought  to  bear  upon  him  to 
make  a  will." 

Mrs.  Graham  was  recalled  and  testified  that  Mrs.  Sharon 
did  not  order  Franklin  out  of  the  house,  audit  was  admitted 
that  Mrs.  Sharon,  if  present,  would  testify  to  the  same 
thing. 

This  is  all  the  evidence  which  tends  to  the  proof  of  the 
allegations  in  the  complaint,  other  than  that  relating  to  the 
unsoundness  of  mind  of  the  testator.  We  may  say  that 
after  a  careful  reading  of  the  evidence  with  reference  to  the 
unsoundness  of  mind  of  the  deceased,  we  think  it  wholly 
fails  to  establish  the  fact.  The  question  then  is,  does  the 
evidence  which  we  have  set  out  show  that  the  execution 
of  the  will  was  procured  by  the  means  stated  in  the  com- 
plaint? We  are  of  the  opinion  that  it  does  not.  Undue 
influence  exercised  by  the  sons,  and  especially  by  Franklin, 
is  relied  upon.  We  see  no  evidence  of  it.  If  he  said,  as 
testified  to  by  the  impeached  witness,  Sarah  D.  Hutchins, 
to  his  &ther,  which  he  positively  denies,  that  "  he  ought  to 
make  a  wUl  and  give  his  property  to  the  boys,  and  not  leave 
the  girls  anything,''  this  was  far  from  undue  influence,  and 
was  not  complied  with  by  the  father,  for  he  did  bequeath  to 
two  of  the  girls  a  part  of  his  estate.  If  it  is  supposed  that 
he  may  have  unduly  influenced  his  father  by  what  he  said 
to  him  when  he  went  after  him  to  John  Rabb's  at  the  time 
of  the  difficulty  and  the  calling  of  bad  names,  it  is  enough 
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to  say  that  there  is  no  evidence  of  any  such  thing,  not  even 
of  the  speaking  of  a  single  word  to  him  on  the  subject. 
Advice,  persuasion,  or  entreaty  does  not  constitute  undue 
influence.  "The  amount  of  undue  influence  which  will  be 
sufficient  to  invalidate  a  will  must,  of  course,  vary  with  the 
strength  or  weakness  of  the  mind  of  the  testator.  The 
influence  which  would  subdue  and  control  a  mind  naturally 
weak,  or  one  which  had  become  impaired  by  age,  sickness, 
disease,  intemperance,  or  any  other  caule,  might  have  no 
effect  to  overcome  or  mislead  one  naturally  strong  and  unim- 
paired. But  in  every  case  the  influence  that  will  vitiate  a 
will  must  be  such  as,  in  some  degree,  to  destroy  the  free 
agency  of  the  testator  and  constrain  him  to  do  what  is 
against  his  will,  but  what  he  is  unable  to  refuse,  or  too  weak 
to  resist."  i  Jarman  Wills,  37,  ct  seq,;  Kenworthy  v.  Wil- 
liams, 5  Ind.  375 ;  Noble  v.  Enos,  19  Ind.  72. 

With  reference  to  the  difficulty  at  Franklin  Rabb's,  it  may 
be  said  that  the  father  had  full  opportunity  to  enquire  into 
it  and  learn  its  exact  character,  and  it  may  be  presumed  that 
he  did  so  inquire.  If  he  ascertained  the  feet  to  be  that  the 
daughters  came  to  the  house  only  two  weeks  before  their 
mother's  death,  and  got  up  the  difficulty  which  ensued ;  if 
they  followed  it  up  by  unkindness  to  their  father,  refusing 
to  go  to  the  house  and  join  in  the  burial  rites  of  their 
mother;  and  if,  though  they  were  at  the  grave,  they  refused 
to  associate  with  or  speak  to  their  father,  it  is  not  for  us  to 
say  that  his  will,  in  which  he  disinherits  them,  shall  not 
stand.  We  think  that  all  the  evidence  in  the  case  points 
to  this  difficulty  and  the  subsequent  deportment  of  the 
daughters  as  the  causes  for  their  exclusion  from  any  partici- 
pation in  the  estate. 

As  to  Ancher  Dunkerly,  she  was  a  granddaughter  of  the 
deceased,  had  been  taken  into  his  femily  at  the  death  of 
her  parents,  in  her  infancy  and  helplessness,  and  reared  and 
provided  for  by  him  and  his  wife.  Under  these  circumstances, 
it  might  be  supposed  that  she  would  have  hastened  to  her 
aged  and  bereaved  grandfather,  and  united  -in  paying  the 
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respect  to  the  deceased  which  the  ties  of  kindred  and  the 
obligations  of  gratitude  required.  There  had  been  no  pre- 
vious difficulty,  so  far  as  she  and  her  husband  were  con* 
cerned.  But  this  she  did  not  do;  but,  on  the  contrary, 
according  to  the  evidence,  passed  by  the  house  rapidly  on 
the  day  of  the  funeral,  not  deigning  even  to  stop.  What 
wonder  if  such  ingratitude  should  pierce  the  old  man's  heart, 
and  cause  him  then  and  there  to  resolve  that  it  should 
receive  its  proper  reward  !  A  father  may,  by  his  will,  give 
his  property  to  some  of  his  children,  to  the  exclusion  of 
others,  and  he  may  give  it  to  an  entire  stranger,  to  the  exclu- 
sion of  his  children ;  and  it  must,  as  a  general  rule,  be  left 
to  him  to  determine  the  sufficiency  of  the  reasons  for  so 
doing. 

There  are  other  questions  in  the  record  which  we  would  have 
to  consider  before  we  could  affirm  the  judgment,  if  the  evi* 
debce  was  regarded  as  sufficient  But  sis  we  think  the  evi* 
dence  is  insufficient,  we  need  not  examine  them. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

ON  PETITION   FOR  A  REHEARING. 

Downey,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case  in  which  we  are  asked  to  review  our  decision  upon 
the  point  decided  in  the  case ;  and  we  are  asked  to  grant  a 
rehearing  on  two  grounds  not  mentioned  in  the  opinion, 
but  which  were  necessarily  decided  in  arriving  at  the  con- 
clusion stated  in  the  opinion.  Upon  the  question  as  to 
whether  the  evidence  established  any  of  the  alleged,  causes 
for  contesting  the  will,  we  see  no  reason  to  change  the 
decision  announced  in  the  opinion. 

It  was  claimed  in  the  brief  of  counsel  for  the  appellees, 
that  the  bill  of  exceptions  setting  out  the  evidence  was  not 
properly  in  the  record,  because,  as  was  insisted,  the  record 
did  not  show  that  it  was  filed  within  the  time  given  by  the 
court.    This  position  was  so  clearly  unsupported  by  the 
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record  that  we  supposed  it  unnecessary  to  speak  of  it  in  the 
opinion,  and  left  it  to  be  inferred  that  the  objection  was  not 
allowed,  by  decijling  the  case  as  though  the  bill  of  excep- 
tions was  properly  in  the  record.  The  facts  are,  as  shown 
by  the  record,  that  time  was  given  by  the  court  to  the 
defendants,  on  overruling  the  motion  for  a  new  trial,  **  until 
the  3d  day  of  August,  1870,  in  which  to  complete  and  file 
their  bill  of  exceptions  to  the  rulings  of  the  court  in  said 
cause."  In  the  record  immediately  preceding  the  copy  of 
the  bill  of  exceptions  containing  the  evidence,  and  evidently 
relating  to  the  time  of  its  filing,  are  these  words :  "  Filed 
June  17th,  1870,  Wm.  K.  Wallace,  Clk."  •  At  the  conclu- 
sion of  the  bill  of  exceptions,  preceding  the  signature  of 
the  judge  is  this  statement : 

*'  And  to  the  overruling  of  which  motion  by  the  court,  the 
defendants,  at  the  time,  excepted,  and  tender  this,  their 
bill  of  exceptions,  and  pray  that  the  same  may  be  signed 

and  sealed  by  the  court, day  of  June,  1870."     Counsel 

now  insist  that  the  bill  of  exceptions  ''  does  not  show  a 
signing  in  time;  that  it  only  shows  that  the  judge  was  asked 

to  sign   it  on  the day  of  June,  1870.     Whether  then 

signed  or  not,  does  not  appear."  We  think  the  learned 
counsel  would  have  us  indulge  too  much  skepticism  upon 
this  point.  The  bill  of  exceptions  was  certainly  signed 
before  it  was  marked  filed  by  the  clerk  on  the  17th  of  June, 
1870,  which  was  within  the  time  limited. 

The  other  point  made,  which  is  not  referred  to  in  the 
opinion,  grows  out  of  these  facts.  In  the  assignment  of 
errors  in  this  court,  John  Rabb,  Smith  Rabb,  Levi  Rabb, 
and  Franklin  Rabb,  are  named  as  appellants,  and  Harriet 
Graham,  Ferguson  Graham,  Margaret  Sharon,  John  H.  Sha- 
ron, Ancher  Dunkerly,  William  Dunkerly,  Rhoda  Ann 
Rabb,  Mary  Benner,  David  Benner,  Olive  Davidson,  Edward 
Davidson,  Charles  Rabb,  Frank  Rabb^  Garrett  Rabb,  Webb 
Rabb,  and  Jane  Rabb,  are  made  appellees,  it  being  stated 
that  ''the  said  appellees  who  were  defendants  below,  refus- 
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ing  to  join  in  the  appeal,  are  made  appellees  by  the  appel- 
lants." The  appeal  was  submitted  in  this  shape,  without  any 
objection  from  any  one.  But  when  we  came  to  decide  the 
case,  we  found  that  process  had  been  served  on  the  appel- 
lees who  were  plaintiffs  below,  but  never  had  been  served 
on  the  appellees  who  were  defendants  below,  but  who  had 
not  joined  in  the  appeal.  Not  thinking  it  proper  ^o  dispose 
of  the  case  until  all  those  who  were  to  be  affected  by  the 
decision  had  been  notified,  the  court,  of  its  own  motion,  set 
aside  the  submission,  that  there  might  be  process  served 
on  the  other  appellees.  This  was  done  on  the  30th  of  May, 
1 87  2.  Afterward  new  process  was  issued  and  served  on  some 
of  those  who  had  not  been  served,  and  as  to  the  others  the 
counsel  of  the  appellees  entered  their  appearance,  in  writing, 
in  the  clerk's  ofHce,  stating  rthat  they  declined  to  join  in  the 
appeal,  no  objection  being  made  that  they  should  have  been 
named  as  appellants.  The  cause  was  then  again  submitted^ 
on  the  27th  of  November,  1872,  by  agreement.  On  the 
1 6th  day  of  December,  1872,  a  written  request  was  made 
by  counsel  for  appellants,  that  the  cause  be  placed  in  the 
order  on  the  docket  in  which  it  stood  at  the  time  of  the 
previous  submission,  in  order  to  obtain  an  early  decision. 
Counsel  for  appellees  joined  in  this  request  in  this  form.  **  I 
join  in  the  above  petition  to  the  court,  and  add  that  the  sub- 
mission was  probably  set  aside  under  a  misapprehension  of 
the  condition  of  the  record  as  to  the  necessary  parties.  The 
parties  for  whom  summons  was  ordered  were,  with  one 
exception,  not  parties  to  the  suit,  though  named  in  the  com- 
plaint. They  were  not  necessary  parties,  and  were  not  such 
in  fact  As  to  the  exception,  an  appearance  is  entered  upon 
the  record.  The  parties  were  simply  named  as  being  heirs. 
It  was  not  necessary,  under  the  statute,  to  make  them  par- 
ties. Sec.  39,  p.  559,  2  G.  &  H.  Under  this  section,  any 
one  of  the  parties  may  contest,  and  the  executor  and  other 
persons  beneficially  interested  only  are  to  be  defendants. 
These  were  the  only  defendants.    I  think  it  would  be  but 
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simple  justice  to  reinstate  the  cause,  and  earnestly  ask  that  it 
be  done.    The  estate  is  sufiering  from  delay. 

*'  Thos.  F.  Davidson,  for  appellees." 

On  the  fly-leaf  of  one  of  the  printed  copies  of  the  appel- 
lees' brief,  there  is  this  statement,  in  pencil,  without  date : 
''I  desire  to  call  the  attention  of  the  court  to  the  fact  that 
the  parties  not  joining  in  the  appeal  have  not  yet  been 
properly  made  parties  here.  The  submission  has  once  been 
set  aside  for  this  reason,  and  I  now  ask  that  the  appeal  be 
dismissed  for  this  cause.  To  dismiss  is  the  practice  of  the 
court.  Thos.  F.  Davidson." 

The  cause  was  not  advanced  as  requested,  but  was  decided 
at  as  early  a  day  as  the  other  business  of  the  court  would 
allow,  and  the  opinion  was  filed  on  the  15th  day  of  Septem- 
ber, 1873. 

Counsel  for  appellees  now  urges  in  the  petition  for  a 
rehearing,  that  ''the  court  ought  not  to  have  considered 
the  case  at  all  over  the  objection  of  appellees,  because 
there  has  never  been  a  valid  assignment  of  errors.  All 
the  appellees,  except  Mrs.  Sharon,  Mrs.  Graham,  Mrs. 
Dunkerly,  and  their  husbands,  should  have  been  appel- 
lants, and  the  assignment  &ils  to  show  why  they  are 
made  parties  at  all.  This  objection  was  insisted  on  by 
appellees,  and  has  apparently  not  been  noticed  by  the  court" 
We  think  it  must  be  evident  from  this  statement  of  the  facts, 
not  only  that  the  objection  now  urged  was  never  made 
before,  but  that  it  was  expressly  waived  by  the  counsel  now 
urging  it.  The  parties  affected  by  the  decision  were  all  duly 
notified  of  the  appeal,  and  we  think  it  is  now  too  late,  under 
the  circumstances  of  this  case,  to  urge  an  objection  that 
some  of  them  were  named  as  appellees,  when  they  should 
have  been  named  as  appellants.  Under  section  551,  2  G.  & 
H.  270,  it  is  the  correct  practice  to  unite  those  who  do  not 
appeal  with  those  who  appeal,  in  taking  the  appeal  and  in 
assigning  the  errors ;  those  who  appeal  must  then  serve 
notice  on  those  who  do  not,  and  file  the  proof  thereof  with 
the  clerk  of  this  court.    Then,  unless  the  parties  thus  noti- 
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fied  appear  and  decline  to  join  in  the  appeal,  they  shall  be 
regarded  as  having  joined,  and  shall  be  liable  for  their  due 
proportion  of  the  costs.  If  they  decline  to  join,  their  names 
may  be  stricken  out  on  motion,  and  they  shall  not  take  an 
appeal  afterward,  nor  shall  they  derive  any  benefit  from  the 
appeal,  unless  from  the  neceSsity  of  the  case,  except  per- 
sons under  legal  disabilities.  When  the  section  in  question 
says  the  names  of  those  who  decline  to  join  in  the  appeal 
may  be  stricken  out  on  motion,  it  must  mean,  we  presume, 
that  their  names  are  to  be  stricken  out  of  the  assignment  of 
errors,  which  is  the  foundation  of  the  proceeding  in  this 
court ;  and  unless  their  names  had  been  first  inserted  in  the 
assignment  of  errors,  there  would  be  no  propriety  in  saying 
that  they  should  be  stricken  out.  Several  appeals  have  been 
dismissed  for  non-comph'ance  with  this  section,  when  they 
were  taken  by  part  only  of  the  co-parties,  and  there  had 
been  no  compliance  with  the  requirements  of  the  section, 
and  when  there  had  been  no  waiver  of  the  objection.  The 
reason  why  the  appeal  in  this  case  was  not  dismissed  on  the 
first  hearing  of  it  was,  that  all  the  parties  had  been  mentioned 
in  the  assignment  of  errors  as  parties  in  this  court,  on  one 
side  or  the  other,  and  the  only  question  then  was,  that  pro- 
cess had  not  been  fully  served  on  the  parties  named  as 
appellees.  We  are  referred  to  the  case  oiAylesworth  v.  Mil* 
/ordf  38  Ind.  226;  and  we  are  asked  to  examine  the 
record  in  that  case,  and  are  assured  that  it  is,  on  this  point, 
like  the  case  under  consideration.  We  have  made  this 
examination  and  find  the  facts  to  be,  that  the  judgment  in 
the  common  pleas  was  rendered  against  A}desworth  and 
McElroy ;  Aylesworth  alone  appealed,  but  he  made  McElroy 
an  appellee  with  Milford,  the  plaintiff  below,  and  he  was 
notified  to  appear  in  this  court  as  an  appellee,  *'  and  defend 
said  appeal,"  etc.  This  was  not  regarded  as  a  compliance 
with  said  section,  and  the  appeal  was  for  that  cause  dis- 
missed by  the  court.  There  are  two  important  particulars, 
at  least,  in  which  these  cases  differ.  In  the  case  we  are 
V0L.XLIII.— 2 
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considering,  the  assignment  of  errors  shows  that  those  named 
as  appellees,  who  were  defendants  below,  are  made  appel- 
lees because  they  refused  to  join  in  the  appeal,  while  in  the 
case  cited,  there  was  no  such  statement  in  the  assignment 
of  errors;  and,  second,  there  was,  in  that  case,  no  waiver  of 
the  irregularities  as  there  has  been  in  this  case.  Had  it  not 
been  made  necessary  to  state  the  facts  of  the  case  as  we  have 
done,  indisposing  of  the  petition  for  a  rehearing,  we  should 
not  have  regarded  it  as  either  useful  or  desirable  to  do  so. 
The  petition  for  a  rehearing  is  overruled. 
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StATDTB  of  TtJJJDi.'^Fktrol  Agreement  fir  Purchase  of  Reai  Estate.'-Pert 
Petformance, — Vfhxxt  A.  and  6.  made  a  parol  agreement  with  each  other, 
that  if  B.  would  exchange  certain  of  his  real  estate  for  certain  real  estate 
owned  by  C.  and  convey  (he  real  estate  procnxcd  of  C  to  A.,  A.  would  pay 
to  B.  a  certain  price  for  the  same; 

ffildf  that  the  agreement  was  within  the  statute  of  frauds,  and  B.  could  not  compel 
the  performance  of  the  contract  by  tendering  a  deed  to  A.  for  the  real  estate 
procured  of  C  and  enforce  the  payment  of  the  purchase-money. 

BM^  also  (on  petition  for  a  rehearing),  that  the  exchange  by  B.  of  his  prop- 
erty for  the  real  estate  of  C.  was  not  a  part  performance  of  the  contzact 
between  A.  and  B.,  so  as  to  take  the  case  out  of  the  statute  of  frauds.  Eas^ 
bum  y.  WhieUr^  23  Ind.  305,  ovenruled. 

From  the  Wa}me  Common  Pleas. 

W.  A.  Bickle^  for  appellant 
I     y.  P.  SiddaU,  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  and  three  others.  The  complaint  was  as 
follows : 

''William  M.  Thompson  complains  of  Joseph  Kelly, 
David  Sands,  George  W.  Barnes,  and  Edward  W.  Yarring* 
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too,  and  says  that  on  the  24th  of  August,  1869,  vEunice 
Moffitt  was  the  owner  in  fee  of  the  following  described 
real  estate,  to  wit  :'*  (Here  follows  a  description  of  the  land 
alleged  to  have  been  owned  by  Eunice  Moffitt.)  "  That  the 
defendants  had  entered  Into  a  partnership  among  themselves, 
for  the  purpose  of  buying,  slaughtering,  and  packing  hogs, 
and  desired  to  have  the  above  described  property  on  which 
to  erect  buildings  and  carry  on  said  business,  and  wished  to 
purchase  the  same  for  that  purpose,  and  were  willing  to  pay 
therefor  the  sum  of  twenty -seven  hundred  dollars,  being  the 
value  thereof;  but  they  had  doubts  whether  the  said  Eunice 
might  not  be  dissuaded  by  the  owners  of  adjacent  property 
from  selling  said  property  to  them  to  be  used  in  the  said 
business,  if  it  were  known  that  they  desired  to  purchase  it 
Therefore  it  was  agreed  among  the  defendants,  that  they 
would  procure  the  plaintiff  to  purchase  said  property  for 
them,  and,  to  avoid  any  suspicion  as  to  their  interest  in  the 
same,  that  he  should  have  the  conveyance  made  to  himself, 
and  should  subsequently,  on  demand,  convey  the  same  to 
the  defendants.  The  plaintiff  was  the  owner  in  fee  of  lot  20 
in  Bickle  and  Law's  addition  to  the  city  of  Richmond, 
Indiana,  which,  with  the  improvements  thereon,  was  of  the 
value  of  twenty-seven  hundred  dollars;  and,  further  to  avoid 
exciting  any  suspicion  or  inquiry  as  to  the  purpose  of  the 
plaintiff  in  buying  said  property,  it  was  agreed  between  said 
defendants  that  the  plaintiff  should  exchange  his  said  prop- 
erty to  the  said  Eunice  for  the  property  first  above  described, 
and  that  the  defendants,  on  the  completion  of  said  exchange, 
would  pay  the  plaintiff  the  sum  of  twenty-seven  hundred 
dollars,  for  the  conveyance  of  his  property  to  the  said 
Eunice.  These  propositions  and  agreements  were  communi- 
cated to  the  plaintiff  by  the  defendants,  and  he  agreed  to  the 
same,  and  in  pursuance  thereof  conveyed  his  said  property 
to  said  Eunice,  and  in  exchange  therefor  received  of  said 
Eunice  a  conveyance  of  her  said  real  estate;  said  conve}rance 
being  executed  on  August  24th,  1869.  Thereupon  the 
plaintiff  demanded  of  defendants  the  said  sum  of  twenty- 
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seven  hundred  dollars,  but  the  defendants  declined  to  pay 
the  same  for  the  present,  for  the  reasons  following :  It  was 
proposed  that  said  partnership  be  dissolved,  said  Sands  «ind 
Kelly  proposing  to  buy  the  packing  and  slaughtering  house 
of  James  McWhinney ;  and  Bao'nes  and  Yarrington  being 
unwilling  to  do  so,  Sands  and  Kelly  entered  into  a  partner- 
ship with  Benjamin  L.  Martin,  and  made  the  purchase  of 
McWhinney,  and  they,  not  then  needing  the  Moffitt  prop- 
erty, proposed  that  Barnes  and  Yarrington  take  it,  which 
they  were  unwilling  to  do,  unless  they  could  get  up  another 
satisfactory  firm ;  and  failing  in  their  efforts  to  do  this,  they 
declined  to  take  the  whole  of  said  property.  The  plaintiff 
was  requested  by  defendants  not  to  execute  any  deed  until 
it  was  ascertained  whether  these  arrangements  would  be 
consummated,  and  if  they  were,  they  wished  him  to  make 
the  deed  to  the  new  firm,  who  would  pay  for  the  property. 
The  plaintiff  complied  with  the  request  o£  the  defendants 
and  waited  on  their  action  until  the  2ist  of  March,  1870, 
when  he  executed  and  tendered  a  deed  for  said  real  estate 
first  above  described,  to  the  defendants,  and  again  demanded 
the  twenty-seven  hundred  dollars,  and  the  interest  thereon 
due  him,  which  deed  is  herewith  filed  for  the  use  of  the 
defendants,  and  marked  'Exhibit  A/  The  defendants 
declined  to  accept  said  deed  or  pay  said  twenty-seven  hun- 
dred dollars,  which  sum,  with  interest  thereon  from  August 
24th,  1869,  is  due  to  plaintiff  and  remains  wholly  unpaid; 
wherefore,"  etc. 

Yarrington's  death  was  suggested  pending  the  action. 
Barnes  made  default ;  Kelly  and  Sands  demurred  to  the 
complaint  for  want  of  a  statement  of  sufficient  facts,  but  the 
demurrer  was  overruled,  and  they  excepted.  They  then 
answered:  i.  General  denial.  2.  That  the  contract  was 
not  reduced  to  writing.  Demurrer  to  second  paragraph  sus- 
tained, and  exception.  Issue  tried  by  the  court;  finding  in 
favor  of  Kelly,  but  in  favor  of  the  plaintiff  as  against  Sands. 
Motion  by  Sands  for  a  new  trial  overruled,  and  exception. 
Final   judgment  for   plaintiff  against  Sands  and  Barnes. 
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Barnes  i^  ^  i^ote  endorsed  upon  the  transcript,  declines  to 
join  in  the  appeal,  and  consents  that  his  name  be  stricken 
from  the  record. 

The  first  question  that  is  presented  by  the  record  and 
assignment  of  error  arises  upon  the  ruling  below  in  over- 
ruling the  demurrer  to  the  complaint. 

If  the  contract  set  up  therein  is  within  the  statute  of  frauds^^ 
and,  therefore,  not  the  foundation  of  an  action  unless  reduced 
to  writing,  the  complaint  should  have  shown  that  it  was  thu$ 
reduced  to  writing.    Harper  v.  Miller^  27  Ind.  277. 

Our  present  statute  provides,  that  "no  action  shall  be 
brought  *  *  *  upon  any  contract  for  the  sale  of  lands ; 
*  *  *  unless  the  promise,  contract  or  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  person  thereunto  by 
him  lawfully  authorized ;  excepting,  however,  leases  not 
exceeding  the  term  of  three  years."  i  G.  &  H.  348,  sec.  i. 
The  substance  of  the  agreement  stated  in  the  complainti 
stripped  of  extraneous  circumstam^es,  is  this:  The  defend- 
ants desiring  to  purchase  the  Moffitt  property,  for  which 
tbey  were  willing  to  pay  twenty-seven  hundred  dollars,  and 
the  plaiiitifT  having  property  which  he  was  willing  to  sell 
for  that  amount,  it  was  agreed  between  the  plaintiff  and  the 
defendants,  that  if  the  plaintiff  would  exchange  his  property 
for  the  Moffitt  property  and  convey  the  latter  to  the  defend- 
ants, they  would  pay  him  the  twenty-seven  hundred  dollars. 
This,  as  it  appears  to  us,  is  clearly  a  "  contract  for  the 
sale  of  lands,"  and  furnishes  no  foundation  for  an  actioni 
not  having  been  executed  in  the  manner  required  by  the 
statute.  It  is  claimed  by  the  counsel  for  the  appellee  that 
he  was  acting  as  the  agent  of  the  defendant3  throughout  the 
transaction.  We  are  not  of  that  opinion.  He  seems  to  us 
to  have  been  acting  for  himself  and  for  his  own  benefit  It 
is  difficult  to  see  how  he  could  have  been  acting  as  the  agent 
of  the  defendants  when  making  a  contract  with  them  on  his 
own  behalfl     He  seems  to  have  been  willing  to  aid  the 
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defendants  in  accomplishing  their  desire  to  acquire  the 
Moffitt  property,  thereby  effecting  a  sale  of  his  own.  If  it 
was  not  commendable  in  the  defendants  to  resort  to  the 
circuitous  method  adopted,  of  acquiring  the  Moffitt  prop- 
erty, it  was  no  more  so  in  the  plaintiff  to  aid  them  in  doing 
so,  though  he  thereby  accomplished  a  purpose  of  his  own* 
The  circumstances,  it  would  seem,  should  have  suggested  to 
the  plaintiff  the  propriety  of  having  his  contract  reduced  to 
writing,  in  order  that  it  might  be  enforced,  if  necessary,  with- 
out any  dispute  as  to  its  terms. 

The  case  is  not  one  where  there  has  been  a  complete  per- 
formance on  one  side.  The  defendants  have  not  accepted 
the  deed.  Had  they  done  so,  they  would,  doubtless,  have 
been  liable.  Says  Mr.  Parsons:  "  When  a  contract,  origi- 
nally within  this  clause  of  the  statute,  has  been  executed,  and 
nothing  remains  to  be  done  but  payment  of  the  considera- 
tion, this  may  be  recovered  notwithstanding  the  statute. 
But  in  such  case  the  declaration  should  be  framed,  not  upon 
the. original  contract,  but  upon  the  contract  implied  by  law 
from  the  plaintiff's  performance."  3  Pars.  Con.,  5  ed.,  p. 
35.  See,  also,  Fisher  y.  Wilson^  18  Ind.  133;  Thomas'^. 
Dickinson^  12  N.  Y.  364. 

In  the  case  last  cited,  Johnson,  J.,  in  delivering  his  opinion, 
says :  "  When,  therefore,  the  last  conveyance  required  by 
the  contract  was  made,  its  execution  and  acceptance  were 
equivalent  to  a  re-adoption  by  the  parties  of  the  remaining 
unperformed  terms  of  the  original  agreement  It  thereby 
ceased  to  be  a  contract  for  the  sale  of  lands  or  an  interest 
in  lands  and  became  a  mere  agreement  to  pay  for  lands  con- 
veyed. As  such  it  was  not  within  the  statute  of  frauds.  A 
promise  to  pay  for  land  conveyed  is  not  within  the  statute 
and  needs  not  to  be  in  writing." 

The  plaintiff,  to  be  sure,  tendered  a  deed  for  the  property 
which  he  was  to  procure  from  Eunice  Moffitt  and  convey 
to  the  defendants,  but  such  tender  does  not  entitle  him  to 
enforce  the  contract    Hodden  v.  yohnsan^  j  Ind.  394.    It  is 
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the  acceptance  of  the  deed,  in  such  case,  that  lays  the  foun- 
dation for  liability. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint; 

The  judgment  below,  as  to  the  appellant,  is  reversed,  with 
costs^  and  the  cause  remanded. 


ON   PETITION    FOR  A  REHEARINO. 

WoRDEN,  J. — ^The  appellee  has  filed  an  earnest  petition 
for  a  rehearing  in  this  case,  and  we  have  again  considered 
the  question  involved,  with  such  care  as,  from  its  impor- 
tance, it  seemed  to  demand.  He  has  cited,  and  relies  upon, 
the  case  of  Eastbum  v.  Wheeler^  23  Ind.  305,  to  show  that 
the  alleged  acts  of  part  performance  take  the  case  out  of 
the  statute  of  frauds.  The  case  in  23  tnd.,  not  having  been 
cited  in  either  of  the  original  briefs  of  the  parties,  was  over- 
looked by  the  court  in  the  original  consideration  of  the 
cause. 

That  case  was  as  follows :  A.  filed  a  complaint  against 
B.  to  foreclose  a  mortgage  executed  by  the  latter  to  the 
former.  B.  filed  a  cross  complaint,  alleging,  in  substance, 
that  a  third  party  was  desirous  of  purchasing  some  real  estate 
of  him,  but  wished  him  to  take  in  part  payment  therefor  a 
lot  in  Lafayette  at  three  hundred  dollars,  and  had  made  him 
an  ofier  accordingly.  Tliis  B.  declined,  and  thereupon  A., 
who  was  informed  of  the  facts,  agreed  with  B.  that  if  the 
latter  would  accept  the  ofier  thus  made  and  take  the  Lafay- 
ette lot  at  the  price  named,  he,  A.,  would  take  the  lot  of  B. 
at  the  same  price,  and  credit  B.  with  the  amount  on  the 
mortgage.  B.,  thereupon,  accepted  the  ofier  that  had  been 
thus  made  to  him  by  the  third  party,  took  a  conveyance  of 
the  Lafayette  lot,  and  tendered  a  deed  therefor  to  A.,  and 
demanded  the  credit  on  the  mortgage,  which  was  refused. 
It  was  held  that  the  alleged  acts  of  part  performance  took 
the  case  out  of  the  statute  of  frauds. 

Without  undertaking  to  determine  whether  the  decision 
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in  the  above  case  might  not  have  been  placed  upon  different 
ground,  we  may  observe  that  it  cannot,  in  our  opinion,  be 
upheld  upon  the  ground  upon  which  it  is  placed.  We  have 
examined  the  case  of  Chambers  v.  Lecompte^  9  Mo.  575, 
much  like  that  of  Eastbum  v.  Wheeler^  and  disapproved  in 
the  latter  case,  and  it  seems  to  us  to  have  been  correctly 
decided.  The  authors  of  Leading  Cases  in  Eq.,  vol.  i,  p.  736, 
in  speaking  of  the  Missouri  case,  say:  ''There  can  be  little 
doubt  of  the  soundness  of  this  decision,  because  to  take  a 
contract  for  the  sale  or  conveyance  of  land  out  of  the  statute 
by  performance,  the  performance  must  be  on  or 'about  the 
land  in  question,  and  be  so  far  founded  upon  the  contract, 
that  it  would  be  wrongful  had  no  contract  been  made.  Hence, 
an  oral  agreement  between  the  owners  of  two  adjacent  lots, 
that  each  will  build  upon  the  same  line  a  certain  number  of 
feet  back  from  the  street,  will  not  be  rendered  binding  by 
the  erection  of  a  building  on  one  of  the  lots,  in  compliance 
with  the  agreement,  because  this  might  obviously  have  been 
done,  had  no  agreement  been  made,  and  consequently  cannot 
show  that  an  agreement  exists."  Wdfe  v.  Frosty  4  Sandf. 
Ch.  72. 

In  the  case  cited  from  Sandford,  the  court  say:  "*In  order 
to  make  the  acts  such  as  a  court  of  equity  will  deem  part 
performance  of  an  s^eement  within  the  statute,  it  is  essen* 
tial  that  they  should  clearly  appear  to  have  been  done  solely 
with  a  view  to  the  agreement  being  performed.  If  they  are 
acts  which  might  have  been  done  with  other  views,  they 
will  not  take  the  case  out  of  the  statute,  since  they  cannot 
properly  be  said  to  be  done  by  way  of  part  performance  of 
the  agreement." 

The  tendency  of  modem  decisions  is  to  restrict  the  doc* 
trine  to  the  limits  established,  rather  than  to  extend  it 
Thus,  in  the  case  of  Phillips  v.  Thompson^  i  Johns.  Ch. 
131-46,  it  was  said  by  K^nt,  Chancellor:  "This  case, 
like  many  others,  shows  the  utility  of  the  statute  of  frauds, 
and  the  danger  of  relaxing  the  sanction  of  its  provisions.  I 
agree  with  those  wise  and  learned  judges,  who  have  declared 
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that  the  courts  ought  to  make  a  stand  against  any  further 
encroachment  upon  the  statute,  and  not  go  one  step  beyond 
the  rules  and  precedents  already  established/' 

We  quote,  on  the  subject  of  part  performance,  the  fol- 
lowing paragraph  from  Browne  on  the  Statute  of  Frauds,  sees. 

455i4S7: 
"Vice-Chancellor  Sir  Lancelot  Shadwell  says:  *It  is 

in  general  of  the  essence  of  such  an  act  that  the  court  shall 
by  reason  of  the  act  itself,  without  knowing  whether  there 
was  an  agreement  or  not,  find  the  parties  unequivocally  in 
a  position  different  from  that  which,  according  to  their 
legal  rights,  they  would  be  in  if  there  were  no  contract 
Of  this  a  common  example  is  the  delivery  of  pos- 
session. One  man,  without  being  amenable  to  a  charge 
of  trespass,  is  found  in  the  possession  of  another  man's 
land.  Such  a  state  of  things  is  considered  as  showing  une- 
quivocally that  some  contract  has  taken  place  between  the 
litigant  parties.  And  it  has,  therefore,  on  that  specific 
ground  been  admitted  to  be  an  act  of  part  performance. 
But  *an  act  which,  though  in  truth  done  in  pursuance  of  a 
contract,  admits  of  explanation  without  supposing  a  contract, 
is  not  in  general  admitted  to  constitute  an  act  of  part  per- 
formance to  take  the  case  out  of  the  Statute  of  Frauds;  as,  for 
example,  the  payment  of  a  sum  of  money,  alleged  to  be 
purchase-money.  The  fraud,  in  a  moral  point  of  view,  may 
be  as  great  in  one  case  as  in  the  other,  but  in  the  latter  case 
the  court  does  not  in  general  grant  relief.' 

"  Another  rule,  and  the  last  which  seems  to  require  notice 
as  laid  down  upon  this  subject,  is  that  the  acts  of  part  per- 
formance must  have  been  done  in  execution  of  the  contract^ 
or,  as  Mr.  Roberts  well  expresses  it,  'must  appear  to  be  done 
with  a  direct  view  to  perform  the  agreement,  and  tend  incep- 
tively  toward  its  accomplishment.'  This  rule  seems  to  be 
suggested  by  the  very  words,  *  part  performance ;'  and  if  it 
did  not  prevail,  and  any  act,  however  disconnected  with  the 
^eement,  which  a  plaintiff  might  proceed  to  do  upon  the 
aith  of  the  agreement,  were  to  be  regarded  as  a  reason  for 
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the  interpositioh  of  equity,  because  prejudicial  to  him,  known 
to  the  defendant,  and  incapable  of  adequate  compensation 
in  damages^  the  inconvenience  would  be  serious  and  manifest. 
Great  danger  of  fraud  and  perjury  would  be  incurred  in 
admitting  proof  that  the  plaintiff  had  in  fact  been  induced 
by  the  agreement  to  do  the  acts  relied  upon;  and,  more- 
over, the  important  characteristic  of  an  act  of  part  perform- 
ance, that  it  shows  of  itself  an  agreement  of  some  sort 
concluded  between  the  parties,  could  scarcely.be  said  to  exist 
to  such  a  case." 

We  make  a  quotation  from  another  author :  ''  In  order 
to  make  the  acts  such  as  a  court  of  equity  will  deem  part 
performance  of  an  agreement  within  the  statute,  it  is  essen- 
tial that  they  should  clearly  appear  to  be  done  solely  with  a 
view  to  the  agreement  being  performed.  For,  if  they  are 
acts  which  might  have  been  done  with  other  views,  they  will 
not  take  the  case  out  of  the  statute,  since  they  cannot  prop- 
erly be  said  to  be  done  by  way  of  part  performance  of  the 
agreement  On  this  account,  acts,  merely  introductory  or 
ancillary  to  an  agreement,  are  not  considered  as  a  part  per- 
formance thereof,  although  they  should  be  attended  with 
expense.  Therefore,  delivering  an  abstract  of  tit^  giving 
directions  for  conveyances,  going  to  view  the  estate,  fixing 
upon  an  appraiser  to  value  stock,  making  valuations,  admeas- 
uring the  lands,  registering  conveyances,  and  acts  of  the  like 
nature,  are  not  sufficient  to  take  a  case  out  of  the  statute. 
They  are  all  preliminary  proceedings,  and  are,  besides,  of  an 
equivocal  character,  and  capable  of  a  double  interpretation : 
whereas  acts,  to  be  deemed  a  part  performance,  should  be  so 
clear,  certain,  and  definite  in  their  object  and  design,  as  to 
refer  exclusively  to  a  complete  and  perfect  agreement,  of 
which  they  are  a  part  execution."     i  Story  Eq.,  sec.  762. 

In  yohnston  v.  Glancy^  4  Blackf.  94,  the  court  say : 
''  But  even  these  acts  of  part  performance  must  be  done  with 
a  direct  view  of  the  agreement  being  performed,  and  be  such 
acts  as  could  be  done  with  no  other  view,  or  the  agreement 
will  not  be  taken  out  of  the  statute.'' 
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These  principles  are  elementary,  and  are  sustained  by  the 
adjudged  cases,  so  far  as  we  have  had  leisure  to  examine 
them. 

Tested  by  these  principles,  it  is  clear  that  Thompson  has 
done  no  act  of  part  performance,  such  as  will  take  the  case 
out  of  the  statute.  He  has  made  his  exchange  with  Eunice 
Moffitt,  and  has  procured  from  her  the  title  to  the  land. 
But  from  this  act  it  cannot  be  inferred  that  there  was  any 
contract  whatever  between  him  and  the  defendants.  The  act 
which  he  has  performed  is  equivocal,  and  admits  of  ample 
explanation  without  supposing  any  contract  of  any  kind 
whatever  with  any  one  else  than  with  her.  He  may  have 
made  the  exchange  with  her  without  intending,  in  any  man- 
ner, to  perform  the  contract  between  himself  and  the  defend- 
ants, and  with  the  purpose  of  disposing  of  the  property  in  a 
totally  diflerent  manner. 

If  the  authorities,  which  we  have  quoted  at  perhaps  unu- 
sual length,  are  not  wholly  at  fault  in  the  statement  of  legal 
principles,  the  supposed  acts  of  part  performance  on  the 
part  of  the  appellee  cannot  take  the  case  out  of  the  statute 
of  frauds. 

It  is  sometimes  said  that  equity  will  not  permit  a  suitor 
to  make  use  of  the  statute  against  frauds  as  a  means  of  per- 
petrating fraud,  for  the  reason  that  to  do  so  would  be  to 
defeat  the  very  purpose  for  which  the  statute  was  enacted. 
This  may  be  illustrated  by  what  was  said  in  the  case  of 
Clinan  v.  Cooke ^  i  Sch.  &  Lef.  22, 41.  The  Lord  Chancel- 
lor says:  ''But  I  take  another  reason  also  to  prevail  on  the 
subject.  I  take  it  that  nothing  is  considered  as  a  part  per- 
formance which  does  not  put  the  party  into  a  situation  that 
is  a  fraud  upon  him,  unless  the  agreement  is  performed ;  for 
instance,  if  upon  a  parol  agreement,  a  man  is  admitted  into 
possession,  he  is  made  a  trespasser,  and  is  liable  to  answer 
as  a  trespasser  if  there  be  no  agreement  This  is  put 
strongly  in  the  case  of  Foxcraft  v.  Lister;  there  the  party 
was  let  into  possession  on  a  parol  agreement,  and  it  was  said 
that  he  ought  not  to  be  liable  as  a  wrong-doer,  and  to 
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account  for  the  rents  and  profits,  and  why?  because  he 
entered  in  pursuance  of  an  agreement.  Then  for  the  pur« 
pose  of  defending  himself  against  a  charge  which  might 
otherwise  be  made  against  him,  such  evidence  was  admissi- 
ble, and  if  it  was  admissible  for  such  purpose,  there  is  no 
reason  why  it  should  not  be  admissible  throughout.  That» 
I  apprehend,  is  the  ground  on  which  courts  of  equity  have 
proceeded,  in  permitting  part  performance  of  an  agreement 
to  be  a  ground  for  avoiding  the  statute ;  and  I  take  it  there- 
fore that  nothing  is  to  be  considered  as  part  performance 
which  is  not  of  that  nature.  Payment  of  money  is  not  part 
performance,  for  it  may  be  repaid ;  and  then  the  parties  will 
be  just  where  they  were  before,  especially  if  repaid  with 
interest.  It  does  not  put  a  man  who  has  parted  with  his 
money  into  the  situation  of  a  man  against  whom  an  action 
may  be  brought ;  for  in  the  case  of  Faxcraft  v.  Lister^  which 
first  led  the  way,  if  the  party  could  not  have  produced  in 
evidence  the  parol  agreement,  he  might  have  been  liable  in 
damages  to  an  immense  extent*' 

On  this  subject  we  venture,  at  the  risk  of  some  prolixity, 
to  make  another  extract  from  Browne  on  the  Statute  of  Frauds, 
sec.  439  •  "  '^^  fraud  against  which  equity  will  relieve,  not- 
withstanding the  statute,  is  not  the  mere  moral  wrong  of 
repudiating  a  contract  actually  entered  into,  but  which,  by 
reason  of  the  statute,  a  party  is  not  bound  to  perform  for 
want  of  its  being  in  writing.  This  was  early  laid  down  by 
Lx>rd  Macclesfield,  Chancellor,  in  a  case  arising,  upon  a 
promise  of  a  defendant,  about  to  marry,  that  his  wife  should 
enjoy  all  her  own  estate,  to  her  separate  use  after  the  mar- 
:^ge,  which  promise,  as  one  made  '  upon  consideration  of 
marriage,'  could  not  regularly  be  enforced.  His  Lordship 
declared  that,  '  in  cases  of  fraud  equity  should  relieve,  even 
against  the  words  of  the  statute,  as  if  an  agreement  in  writ- 
ing should  be  proposed  and  drawn  and  another  fraudu- 
lently and  secretly  brought  in  and  executed  in  lieu  of  the 
former;  in  this  or  such  like  cases  of  fraud,  equity  would 
relieve;  but  where  there  was  no  fraud,  only  relying  upon 
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the  honor,  word,  or  promise  of  the  defendant,  the  statute 
making  those  promises  void,  equity  will  not  interfere.' " 

In  the  case  under  consideration  the  appellant  is  charged 
with  no  fraud  except  the  failure  or  refusal  to  comply  with 
his  contract  This  is  not  such  a  fraud  as  entitles  the  appellee 
to  any  relief 

We  have  not  examined  as  to  whether  the  appellee  has  any 
other  remedy  than  an  action  upon  the  contract,  but  upon 
this  point  we  have  been  referred  by  counsel  for  the  appellant 
to  the  following  authorities :  Thomas  v.  Dickinson^  14  Barb. 
90;  King  V.  Brown,  2  Hill  N.  Y.  485 ;  Kidder  v.  Hunt,  i 
Pick.  328. 

The  petition  for  a  rehearing  is  overruled. 


Johnson  et  al.  z^.  Miller. 

SuPKBBCE  Court. — Notice  of  Appeal. — Smbmission  Set  Aside,  -Where  an  appeal 
has  been  taken  to  the  Supreme  Court  under  the  last  clause  of  section  556  of 
the  code,  by  procuring  a  transcript  and  filing  it  in  said  court,  if  there  has  been 
no  notice  of  the  appeal  issued  by  the  clerk  of  said  court  and  served  on  the 
appellee  or  his  attorney  of  record  in  the  court  below,  or  notice  by  publication 
as  provided  in  section  557  of  the  code,  and  the  cause  has  been  submitted  by 
the  appellant  upon  default  of  the  appellee,  the  submission  will  be  set  aside  on 
motion  of  the  appellee. 

From  the  Madison  Circuit  Court. 

y.  T.  Smith,  C.  D.  Thompson,  W.  R.  Pierse,  and  H.  D. 
Thompson,  for  appellants. 

y.  Smith,  for  appellee. 

BxKKiRK,  J. — ^The  appellee  has  filed  a  written  motion  to 
set  aside  the  submission  of  this  cause.  The  cause  was  tried 
at  the  October  term,  1871,  of  the  Madison  Circuit  Court 
The  transcript  was  filed  in  the  clerk's  office  of  this  court,  on 
fhe  27th  day  of  November,  1871.    The  cause  was  submitted. 
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on  the  default  of  the  appellee,  on  the  29th  day  of  May,  1872. 
The  appeal  was  not  taken  under  sec.  555  of  the  code,  2  G. 
&  H.  271,  during  the  term,  and  consequently  it  was  neces- 
sary that  the  appellee  should  receive  notice  of  the  appeal. 
Nor  was  the  appeal  taken  under  the  first  clause  of  sec*  556, 
by  serving  notice  on  the  adverse  party  or  his  attorney,  and 
also  on  the  clerk,  but  it  was  taken  under  the  last  clause  of 
said  section,  by  procuring  a  transcript  and  filing  the  same 
in  this  court  In  such  case  a  notice  must  be  issued  by  the 
clerk  of  this  court  and  served  on  the  appellee,  or  his  attor- 
ney of  record  in  the  court  below;  or  when  the  notice  can- 
not be  served  upon  the  appellee  or  his  attorney,  and  it  is 
made  to  appear  that  the  appellee  is  a  non-resident  of  the 
State,  this  court  may  order  that  notice  of  the  pendency  of 
the  appeal  be  given  in  some  newspaper  printed  and  pub- 
lished in  this  State,  for  three  weeks  successively;  after 
which  the  court  shall  proceed  in  all  respects  as  if  the  defend- 
ant had  been  served  with  process.    Sec.  557. 

It  does  not  appear  that  the  appellee  ever  received  any 
notice  of  the  pendency  of  the  appeal.  In  such  case  the 
appellee  could  not  be  called  and  defaulted.  It  results  that 
the  cause  was  improperly  submitted. 

The  submission  is  set  aside,  at  the  costs  of  the  appellants^ 
of  which  the  clerk  will  give  them  notice. 


MooRB  V.  Cross. 

Way. — Appendant, — ^If  a  ri^^  of  way  is  appendant  or  appurtenant  to  land 
conveyed,  the  right  of  way  will  pass  by  the  deed  of  conveyance,  and  not  by  a 
separate  quitclaim  deed. 

Sahb. — A  way  b  appendant  or  appurtenant  when  it  is  incident  to  an  estate,  one 
terminus  being  on  the  land  of  the  party  claiming.  It  most  inhere  in  the  land^ 
concern  the  premises,  and  be  essentially  neoessaiy  to  their  enjoyment.    It  is  of 
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the  nature  of  a  covenant  numing  with  the  land,  and  like  it  must  respect  the 
thing  granted  or  devised,  and  must  concern  the  land  or  estate  conveyed. 

Sajce. — Appendant  and  in  Gross,'— A  way  appendant  cannot  be  turned  into  one 
in  grossy  because  it  is  inseparably  united  to  the  land  to  which  it  is  incident ; 
so  a  way  in  grots  cannot  be  granted  over  to  anothery  because  of  its  being 
attached  to  the  person. 

TRESPASS. — Justification, — Pleading, — In  an  action  for  trespass  to  real  estate, 
where  the  defendant  answers  claiming  to  justify  under  a  deed  (^  conveyance, 
he  most  show  that  the  deed  was  made  before  the  date  of  the  idl^ed  trespass. 

SAifE, —  Vindictive  Damages, — Instruction, — In  an  action  for  trespass  to  real 
estate,  where  there  are  no  elements  of  malice,  insult,  or  deliberate  oppression, 
it  is  error  to  instruct  the  jury  that  they  may  allow  vindictive  damages. 

From  the  Qinton  Circuit  Court. 

H.  Y.  'Morrison J  L.  McClurg^  and  T.  H.  Palmer^  for  appel- 
lant 

A.  y.  Boone^  R.  W.  Harrison^  and  y.  N.  Sims,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  trespass  upon  the  lands  of  the  plaintiflf.  It 
is  alleged  in  the  complaint,  that  on  the  i  ith  day  of  March, 
1 87 1,  the  plaintiff  being  the  owner  in  fee  simple  and  lawfully 
seized  of  the  east  half  of  the  south-west  quarter  of  section 
seven,  in  township  twenty,  north  of  range  one  west,  in  Clin- 
ton county,  the  defendant,  without  leave  and  wrongfully, 
entered  into  and  upon  the  same  and  tore  down  and  destroyed 
the  gate  and  fencing,  etc.,  thereon,  whereby  the  plaintiff  was 
damaged  in  the  sum  of  three  hundred  dollars.  The  com- 
plaint is  in  two  paragraphs,  but  they  need  not  be  separately 
noticed. 

The  defendant  pleaded,  i.  The  general  denial.  2.  That 
he  is  the  owner  in  fee  simple  of  eighteen  feet  in  width  of 
the  east  half  of  the  south-west  quarter  of  section  seven,  in 
township  twenty,  north  of  range  one  west,  in  said  county, 
beginning  about  sixty-four  and  a  half  rods  south  of  the 
north-west  comer  of  said  half  quarter  section,  and  extend- 
ing thence  east  about  sixty-five  rods  to  the  Jefferson  and 
Thomtown  road ;  that  defendant  was,  on  the  i  ith  day  of 
March  last,  and  a  long  time  prior  to  that  date,  in  possession 
of  said  premises,  and  has  been  in  possession  tibereof  ever  since 
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said  time ;  that  he  was  and  is  legally  entitled  to  such  possession ; 
that  on  said  nth  day  of  March^  1871,  the  defendant  found  a 
gate  and  a  fence  built  across  said  eighteen  feet  of  ground  so  in 
possession  of  defendant ;  that  he  then  and  there  peacefully 
removed  said  gate  and  said  fence^  as  he  lawfully  might ;  that 
these  are  the  trespasses  complained  of;  and  defendant  denies 
every   allegation  in  said  complaint  inconsistent  with  the 
answer,  or  not  otherwise  answered  therein.  I 
3.  That  on  the  20th  day  of  February,   1864,  one  John  I 
Moore  was  the  owner  of  the  west  half  of  the  south-west  I 
quarter  of  section  seven,  in  township  twenty,  north  of  range  ' 
one  west  in  Clinton  county,  Indiana;  that  the  plaintiff  was  , 
at  said  last  named  date  the  owner  of  the  east  half  of  said  , 
quarter  section ;  that  said  John  had  no  way,  or  inlet,  in  or  to  1 
his  said  lands ;  that  on  said  day  he  purchased  of  the  plain- 
tiff a  cartway,  beginning  about  sixty-four  or  sixty-five  rods 
south  of  the  north-west  comer  of  the  east  half  of  said  quar- 
ter section,  and  extending  thence  eighteen  feet  wide  east 
about  sixty-five  rods  to  the  Jefferson  and  Thomtown  road ; 
that  a  copy  of  the  grant  of  said  way  is  herewith  filed  and 
i^iade  a  part  of  this  answer ;  that  said  John  immediately  after 
said  20th  day  of  February,  1864,  in  company  with  said  plain- 
tiff, located  said  way  and  agreed  with  him  where  the  same 
should  be,  and  took  possession  of  the  same,  making  said 
way  appurtenant  to  said  John's  said  lands ;  that  said  John 
erected  and  has  ever  since  kept  up  the  fence  mentioned  in 
the  copy  of  said  contract  herewith  filed;  that  plaintiff  built 
his  fences  on  each  side  of  said  way,  and  allowed  them  to 
remain  until  the  nth  day  of  March,  1871 ;  that  the  agree- 
ment which  is  a  part  of  the  answer,  a  copy  being  herewith 
filed,  was  fully  executed ;  that  said  John  retained  the  pos- 
session of  said  way  with  the  full  knowledge  and  acquies- 
cence of  the  plaintiff)  until  the  day  of 18 — , 

when  he,  said  John,  sold  and  conveyed  to  defendant  his  lands, 
the  west  half  of  said  quarter  section,  with  the  appurtenances 
thereto ;  that  thereupon  the  defendant  took  possession  of 
said  way,  and  has  ever  since  held  the  possession  and  use 
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thereof;  that  said  way  is  the  only  means  of  ingress  and 
egress  to  and  from  the  defendant's  lands  so  purchased  from 
said  John,  and  is  therefore  necessary  to  the  enjoyment  of  his 
said  lands;  that  plaintiff  erected  a  gate  and  a  fence  across  said 
way,  on  or  about  said  nth  day  of  March,  1871,  without  the 
consent  of  defendant  and  without  right;  that  defendant 
peacefully  removed  said  gate  and  said  fence  from  said  way, 
doing  no  damage  to  plaintiff's  freehold  or  to  the  materials 
of  which  said  gate  and  said  fence  were  constructed,  and 
placing  said  materials  immediately  outside  of  the  limits  of 
said  way  for  plaintiff's  use ;  that  on  the  25  th  day  of  Febru- 
ary, 1 87 1,  said  John,  by  quitclaim  deed,  conveyed  all  his 
interest  in  and  to  said  way  to  the  defendant ;  that  the  remov- 
ing of  said  gate  and  said  fence  as  aforesaid  are  the  trespasses 
complained  of  in  this  action ;  and  the  defendant  denies  all 
allegations  of  the  complaint  inconsistent  with  the  answer, 
and  particularly  denies  that  he  in  any  way  whatever  damaged 
the  plaintiff  or  his  property  as  alleged  in  his  complaint ; 
wherefore,  etc. 

The  plaintiff  traversed  the  second  paragraph  of  the  answer 
by  a  general  denial,  and  demurred  to  the  third  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defence  to 
the  action.  This  demurrer  was  sustained  by  the  court,  and 
the  defendant  excepted.  A  trial  by  a  jury  terminated  in  a 
verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made 
by  the  defendant,  which  was  overruled  by  the  court,  and 
final  judgment  was  rendered  on  the  verdict. 

The  errors  assigned  call  in  question  the  rulings  of  the  cir- 
cuit court  in  sustaining  the  demurrer  to  the  third  paragraph 
of  the  answer,  and  in  refusing  to  grant  a  new  trial. 

The  blanks  in  the  third  paragraph  of  the  answer  for  the 
date  of  the  deed  from  John  Moore  to  the  appellant  leave 
us  without  any  information  as  to  the  time  when  that  deed 
was  made.  The  appellant  claims  that  the  way  was'  append- 
ant or  appurtenant  to  the  land  conveyed  by  that  deed.  If  so, 
the  right  to  the  way  passed  by  the  deed  conveying  the  land, 
Vol.  XLIIL— 3 
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and  not  by  the  separate  quitclaim  deed.  '•  Ways  are  said  to  be 
appendant  or  appurtenant  when  they  are  incident  to  an  estate, 
one  terminus  being  on  the  land  of  the  party  claiming.  They 
must  inhere  in  the  land,  concern  "the  premises,  and  be  essen- 
tially necessary  to  their  enjoyment.  They  kre  of  the  nature 
of  covenants  running  with  the  land,  ftttd  like  them  must 
respect  the  thing  granted  or  demised/and  inust  concern  the 
land  or  estate  conveyed.  A  way  ajipendant  cannot  be 
turned  into  one  in  gross,  because  it  is  fflideparably  united  to 
the  land  to  which  it  is  incident  So  a  way  in  gross  cannot 
be  granted  over  to  another,  because  of  its  being  attached  to 
the  person."  Washb.  Easm.  i6i.  As  the  third  paragraph 
does  not  show  that  the  deed  from  Moore  to  the  appellant 
was  made  before  the  date  of  the  alleged  trespass,  we  must 
hold  it  insufficient. 

The  other  questions  arise  under  the  assignment  of  error 
relating  to  the  overruling  of  the  motion  for  a  new  trial. 
The  reasons  for  a  new  trial,  among  others,  were,  that  the  dam- 
ages were  excessive,  and  that  the  court  erred  in  one  of  its 
instructions  to  the  jury.  The  damages  were  fully  twice  as 
much  as  the  actual  injury  sustained.  The  instruction  com- 
plained of  is  as  follows  :  "  If  the  jury  find  for  the  plaintiff, 
you  may  assess  the  damages  at  such  sum  as  will  cover  the 
actual  damages  proved,  and  to  this  you  may  add  such  vin- 
dictive damages  as  you  may  deem  just  and  right,  having 
regard  for  all  the  circumstances  of  the  case.  Vindictive 
damages  are  assessed,  not  as  payment  to  the  plaintiff  for 
the  injury  done,  but  as  a  punishment  inflicted  upon  the 
wrong-doer." 

In  our  opinion,  this  instruction  was  incorrect.  It  has  been 
decided,  that  if  a  trespass  has  been  committed  with  malice, 
insult,  or  deliberate  oppression,  the  jury  may  join  exemplary 
damages  to  the  pecuniary  loss.  Anthony  v.  Gilbert^  4  BlaCkf. 
348;  Taberv.  Hutson,  5  Ind.  322 ;  MUlison  v.  Hack,  17  Ind. 
227.  There  are  no  elements  of  malice,  insult,  or  deliberate 
oppression  in  the  case  under  consideration.  On  the  con- 
trary, it  appears  pretty  clearly  that  the  appellant  was  acting 
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under  the  belief  that  he  had  a  valid  right  to  the  way  in  ques- 
tion. The  damages  given  in  this  case  are  small,  but  the 
same  principle  is  applicable,  and  must  control  the  case,  as 
if  the  amount  of  the  damages  was  greater. 

The  judgment  is  reversed,  with  cc^ts,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial,  and  leave 
to  amend  the  pleadings,  if  desired. 


Porter  et  al.  v.  Holloway. 

Frcoosbort  Notb. — Payable  in  Bank. — ^A  promissory  note  payable  '<  at  the 
bank  in  Delphi"  is  not  negotiable  as  an  inland  bill  of  exchange* 

Same. — Evidaue, — Whether  or  not  a  note  is  payable  in  a  bank  in  the  State 
mast  appear  on  the  face  of  the  note,  and  cannot  be  ascertained  or  shown  by 
extrinsic  evidence. 

This. — 28M  and  29M  Days  of  February, ^^BiU  of  Exceptiom,'^\xy  compatiog 
the  number  of  days  given,  within  which  a  bill  of  exceptions  may  be  filed,  the 
28th  and  29£b  days  of  Febmary  are  to  be  counted  as  one  digr. 

From  the  Carroll  Common  Pleas. 

B.  B.  Daily,  D.  B.  Graham,  L.  B.  Sims,  y.  ff.  Stewart, 
and  R.  P.  Damdson,  for  appellants. 
y.  McCabe,  for  appellee. 

Downey,  J. — Suit  by  the  appellee,  indorsee,  against  the 
appellants,  as  makers  of  the  following  promissory  note : 
"iw(00.  Camden,  Ind.,  Nov.  3d,  1869. 

For  value  received,  one  year  after  date,  we  promise  to 
pay  Thomas  H.  Tobin,  or  bearer,  four  hundred  dollars,  at 
the  bank  in  Delphi,  with  ten  per  cent,  interest  from  maturity, 
without  any  relief  from  valuation  or  appraisement  laws. 

''  A.  Porter  &  Son." 

In  the  rulings  of  the  court  upon  the  pleadings  and  on 
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the  trial  of  the  cause,  the  note  was  treated  as  a  note  gov- 
erned by  the  law  which  governs  inland  bills  of  exchange. 

The  statute  is,  that  notes  payable  to  order  or  bearer  in  a 
bank  in  this  State,  shall  be  negotiable  as  inland  bills  of 
exchange,  etc.     2  G.  &  H.  658,  sec.  6. 

It  is  our  opinion  that  this  note  does  not  fall  within  this 
statute.  We  think  that  the  note,  on  its  face,  should  desig- 
nate the  bank  in  which  it  is  payable,  in  order  to  come  within 
the  statute.  It  should  carry  upon  its  face  the  evidence  that 
it  is  to  be  governed  by  the  statute.  The  statute  requires 
that  it  shall  be  payable  in  a  l>ank  in  this  State.  This  note 
is  made  payable  in  the  bank  in  Delphi.  If  there  is  but  one 
bank  in  that  place,  its  place  of  payment  might  be  ascertained 
by  inquiry.  If  there  are  two  or  more  banks  there,  it  could 
not  be  known  at  which  of  them  it  is  payable.  We  think  it 
can  not  be  left  to  be  ascertained  or  shown  by  extrinsic  evi- 
dence at  what  bank  the  note  is  payable.  The  character  of 
the  note  depends  upon  whether  it  is  payable  in  a  bank  or 
not,  and  we  think  the  language  of  the  statute  requires  that 
this  fact  must  appear  on  the  face  of  the  note  by  a  statement 
showing  the  bank  at  which  it  is  payable. 

A  question  is  made  as  to  whether  the  bill  of  exceptions 
is  properly  in  the  record  or  not.  The  facts  are  these :  on 
the  Sth  day  of  February,  1872,  the  judgment  was  rendered, 
and  sixty  days  were  given  in  which  to  file  the  bill  of  excep- 
tions. It  was  filed  on  the  6th  day  of  April,  1872.  Counsel 
say  there  were  twenty-four  days  to  be  counted  in  February, 
thirty-one  in  March,  and  six  in  April,  thus  showing  that 
the  bill  of  exceptions  was  filed  on  the  sixty-first  day  after 
the  judgment  was  rendered.  This  depends  upon  the  ques- 
tion whether  the  28th  and  29th  days  of  February  are 
to  be  counted  as  one  or  as  two  days.  This  subject  was 
considered  by  this  court  in  Swift  v.  Tousey^  5  Ind.  196, 
Craft  v.  The  State  Bank  of  Indiana^  7  Ind.  319,  and  Kohler 
v.  Montgomery^  17  Ind.  220.  It  was  held  in  all  these  cases 
that  they  were  to  be  regarded  as  only  one  day.  The  last 
'two  cases  related  to  the  computation  of  the  time  when  com- 
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mercial  paper  matured.  The  first  was  with  reference  to  the 
computation  of  the  time  within  which  an  appeal  could  be 
taken.  We  do  not  find  in  the  law  library  the  statute  of 
21  H.  3,  referred  to  by  Mr.  Blackstone,  and  hence  do  not 
know  its  exact  language.  But  following  the  cases  to  which 
we  have  referred,  we  hold  that  in  the  computation  of  the 
time  in  this  case  the  two  days  should  be  reckoned  as  one 
day. 

The  decision  of  the  question  with  reference  to  the  char- 
acter of  the  note  against  the  appellee  makes  it  necessary  to 
reverse  the  judgment. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance  with 
this  opinion. 

Petition  for  a  rehearing  overruled. 


Porter  et  al.  v.  Daughertyet  al. 

From  the  Carroll  Common  Pleas. 

B.  B.  Daily ^  D,  B,  Graham^  Z.  B.  Sims^  J.  H,  Stewart^ 
and  R,  P.  Davidson^  for  appellants. 
y.  McCabe^  for  appellees. 

Downey,  J. — ^The  questions  decided  in  tliis  case  are  the 
same  as  those  decided  in  Porter  v.  HoUoway^  ante^  ?•  355 
and  for  the  reasons  there  stated  the  judgment  is  reversed, 
with  costs,  and  the  cause  remanded. 

Petition  for  a  rehearing  overruled. 
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Hunter  £t  al.  v*  McLaughlin. 

Pleading. — Promissory  Note, — Want  of  Consideration^ — ^To  a  suit  brought  fey 
-  an  indorsee  of  a  note  payable  in  bank,  a  general  answer  of  want  of  consideration^ 
and  that  such  want  of  consideration  was  known  to  the  plaintiff  when  he  pro- 
cured the  assignment  of  the  note  from  the  payee,  is  sufficient* 

Same. — Representations, — Opinion, — An  answer  to  a  suit  upon  a  promissory 
note,  alleging  that  the  note  was  given  in  consideration  of  the  assignment  of  a 
patent  right,  that  the  payee  exhibited  letters  patent  and  a  model  of  the 
machine  patented,  and  claimed  that  the  machine,  if  properly  constructed, 
would  do  its  work  well,  etc.,  and  that  the  defendant  relied  on  the  represen- 
tations, and  when  the  machine  was  properly  constructed  and  fairly  tested,  it 
failed  to  produce  the  result  claimed  for  it,  and  was  of  no  value,  was  held  bad 
on  demurrer. 

Same. — ^As  the  answer  did  not  show  that  the  payee  had  ever  made  and  used  a 
machine,  made  after  the  model  and  letters  patent,  or  that  he  represented  to 
the  defendant  that  he  had  made  and  used  such  a  machine,  the  statements 
made  were  nothing  more  than  a  mere  expression  of  opinion,  which,  for  aught 
that  appeared,  the  payee  might  have  honestly  entertained. 

SABiE. — Cross  Complaint, — A  cross  complaint  can  only  relate  to  the  matters  in 
question  in  the  original  complaint. 

From  the  Decatur  Common  Pleas. 

y,  Gavin^  B.  W.  Wilson^  and  y,  L.  Bracken^  for  appel- 
lants. 

5.  Banner  and  W.  Morroriv^  for  appellee. 

Downey,  J. — ^The  appellant  Hunter  sued  the  appellee  on 
two  promissory  notes,  made  by  the  appellee,  payable  to  the 
appellant  Lugenbell,  in  a  bank,  and  indorsed  by  him  to 
Hunter,  and  also  to  foreclose  a  mortgage  executed  by  the 
appellee  to  Lugenbell  to  secure  the  payment  of  said  notes. 
The  notes  were  dated  the  13th  day  of  November,  1866;  one 
of  them  matured  in  six  and  the  other  in  twelve  months  after 
date.  There  was  a  paragraph  of  the  complaint  on  each  of 
the  notes.  A  payment"  of  six  hundred  and  sixty-five  dollars 
was  made  on  the  note  first  maturing,  on  the  1 3th  day  of 
February,  1867,  by  the  appellee  to  Hunter,  as  alleged  in  the 
complaint 

The  answer  was  in  several  paragraphs,  but  only  the  firs^ 
second,  third,  and  sixth  are  in  question. 
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1.  The  first  paragraph  alleges  that  the  notes  were  given 
without  any  consideration  whatever,  and  that  that  fact  was 
well  known  to  the  plaintiff  when  he  procured  the  same  to 
be  assigned  to  himself. 

2.  The  second  alleges  that  the  notes  were  given  for  the 
right  to  a  certain  pretended  patent  ditching  machine,  "  Peter 
Lugenbell's  Improved  Rotary  Ditching  Machine,"  in  and  for 
certain  territory  in  the  state  of  Illinois,  and  for  no  other 
consideration  whatever  \  that  at  the  time  of  said  sale  to  him 
of  said  pretended  ditching  machine  by  the  said  Lugenbell 
and  the  execution  of  the  notes  aforesaid,  he,  the  said  Lugen- 
bell, claimed  to  have  procured  a  patent  therefor,  and  exhib- 
ited to  him  his  letters  patent,  and  a  model  of  said  machine, 
and  that  it  was  claimed  by  said  X^ugenbell  for  his  said 
machine,  and  represented  by  his  said  letters  patent  and  the 
model  thereof  by  him  constructed  and  exhibited  as  afore- 
said, that  said  machine,  when  constructed  according  to 
said  model  and  operated,  would  produce  a  certain 
useful  result,  to  wit,  that  it  would  cut  a  ditch  for 
draining  purposes  to  any  desired  depth,  by  excavating  the 
earth  and  carrying  the  excavated  earth  up  and  depositing  it 
outside  the  ditch,  and  that  said  machine,  in  the  use  of  the 
means  in  said  model  and  letters  patent  specified  without  any 
addition  to  or  subtraction  therefrom,  would  produce  the 
result  above  described ;  that  the  defendant  having  no  means 
by  practical  operation  to  ascertain  Aether  a  machine  when 
so  constructed  would  produce  the  result  aforesaid,  and  rely- 
ing upon  the  representations  of  said  Lugenbell  by  himself 
and  in  his  said  model  and  letters  patent,  purchased  the  right 
to  said  machine  for  the  territory  aforesaid,  and  gave  said 
notes  therefor ;  that  afterward,  when  said  machine  was  con- 
structed according  to  said  model  and  letters  patent,  it  did 
not  produce  said  useful  result;  but,  on  the  contrary,  the 
defendant  avers  tifet  when  said  machine  was  constructed  in 
all  respects  agreeable  an4  in  conformity  to  said  model  and 
specifications  in  said  letters  patent,  and  the  same  was  fully 
and  fairly  tested,  it  utterly  failed  to  produce  the  result,  and 
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was  and  is  of  no  value  whatever,  and  therefore  said  pre- 
tended patent  is  utterly  void;  all  of  which  was  well  known 
to  the  plaintiff  when  he  procured  the  assignment  of  said 
notes. 

3.     The  third  paragraph,  which  is  in  the  form  of  a  cross 
complaint,  and  which  is  filed  against  Lugenbell  as  well  as 
Hunter,  alleges  that  Lugenbell  was  the  owner  of  said  inven- 
tion and  claimed  to  have  a  patent  therefor,  and  knowing  that 
it  was  of  no  practical  utility,  and  before  testing  its  utility  by 
actual  experiment,  to  impose  upon  the  defendant  and  others 
his  pretended  improvement,  constructed  a  small  model,  not 
intended  for  practical  use,  but  made  to  sell,   and  exhibited 
this  instead  of  a  machine ;  that  this  model  was  well  calcu- 
lated to  deceive  men  of  ordinary  experience  who  had  not 
closely  studied  the  principle  with  a  view  to  its  application  to 
the  work  proposed  to  be  performed  by  it;  that  Lugenbell, 
well  knowing  that  the  defendant  had  no  experience  in  such 
things,  that  the  plaintiff  Hunter  was  the  close  neighbor  of 
defendant,  that  the  relations  of  defendant  and  said  Hunter 
were  of  the  most  intimate  and  confidential  nature,  and  that 
Hunter   had    considerable   influence  over  defendant,    that 
defendant  had  great  confidence  in  the  judgment  and  integ- 
rity of  said  Hunter,  and  designing  to  defraud  and  cheat  the 
defendant  by  imposing  his  pretended  improved  patent  upon 
him,  conspired  and  confederated  with  said  Hunter,  who  also 
well  knew  the  truth   of  all  said  facts,  and  procured  said 
Hunter  by  promises  of  great  rewards  as  hereinafler  named, 
to  use  his  influence  in  procuring  the  defendant  to  purchase 
a  right  in  his  pretended  patent  to  the  territory  hereinafler 
named ;  and  in  order  more  effectually  to  carry  out  their  fraud- 
ulent design,  said  Hunter  and  Lugenbell  conspired  together 
and  agreed  that  each  one  should  have  an  interest  in  the  sales 
made  to  the  defendant ;  and  having  thus  conspired  together, 
and  in  order  to  gain  the  entire  confidence  of  the  defendant 
and  make  him  believe  that  said  pretended  improvement  was 
valuable  and  useful,  and  would  sell  for  large  profits,  the  said 
Hunter  represented  to  the  defendant  that  he  had  entire  con- 


MAY  TERM,  1873.  41 


Hunter  et  al,  v,  McLaughlin. 


fidence  in  the  patent ;  that  it  was  the  best  patent  in  the 
world,  and  that  they  could  soon  make  a  fortune  out  of  it, 
and  that  he  would  enter  into  partnership  with  the  defend- 
ant in  buying  territory,  concealing  from  the  defendant  the , 
combination  between  him  and  said  Lugenbell,  who  was  his 
coKTonspirator  in  the  fraud,  ahd  by  his  false  pretences,  rep- 
resentations, and  pursuasions  induced  the  defendant  to  go  in 
with  him  in  buying  the  right  to  said  pretended  improvement 
for  the  states  of  Iowa  and  Michigan,  at  the  enormous  sum 
of  two  thousand  dollars  for  each  state,  and  then  proposed  to 
defendant  that  he,  defendant,  might  have  his  choice  of  states, 
and  that  they  would  each  give  his  own  note  to  Lugenbell 
for  two  thousand  dollars,  and  have  the  right  to  said  pre- 
tended improvement  assigned  to  them  separately.   It  is  then 
alleged  that  the  defendant  relying,  etc,  chose  the  state  of 
Michigan,  gave  two  notes  of  one  thousand  dollars  each,  and 
received  an  assignment  for  said  improvement  in  said  state ; 
that  Lugenbell  is  still  the  holder  of  one  of  said  notes,  and 
of  a  note  for  two  hundred  and  twenty  dollars  given  to  him 
in  lieu  of  the  other,  and  has  instituted  suit  thereon  in  this 
court  which  is  now  pending ;  that  said  Hunter  designing  to 
further  cheat  and  defraud  the  defendant  continued  to  exag- 
gerate and  portray  to  the  defendant  the  value  and  utility  of 
said  pretended  improvement  upon  every  occasion  when  they 
met,  and  seeking  every  opportunity  to  excite  the  defendant's 
feelings  and  influence  his  judgment  upon  the  subject,  and 
pretended  that  he  was  very  anxious  to  buy  more  territory, 
and  having  thus  secured  the  defendant's  entire  confidence, 
andknowingthat  the  defendant  was  relying  solely  on  his  judg- 
ment, said  Hunter,  about  two  weeks  after  the  first  trade  came 
to  the  defendant  and  represented  that  the  state  of  Illinois 
was  the  best  state  in  the  north-west  in  which  to  sell  said 
pretended  improvement ;  that  it  was  worth  twelve  thousand 
dollars,  and  he  would  join  with  the  defendant  in  paying  said 
sum  for  said  state,  and  falsely  pretended  that  said  Lugenbell 
would  not  sell  to  him  (Hunter),  and  procured  the  defendant 
to  go  to  Lugenbell  and  see  what  he  could  buy  the  state  fon 
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The  defendant,  not  mistrusting  the  falsehood  and  deception 
of  said  parties,  called  upon  Lugenbell  to  know  what  he 
would  take  for  the  state  of  Illinois,  and  was  answered  that 
he  would  not  part  with  all  the  said  state  for  any  sum,  but; 
might  be  induced  to  part  with  one-half  of  said  state  for  si^ 
thousand  dollars.  A  few  days  afterward  HMnter  again  called 
on  defendant  and  told  him  that  Lugenbell  had  concluded  tq 
sell  the  state  of  Illinois  for  ten  thousand  dollars ;  that  it  wa$ 
very  cheap,  that  he  would  make  a  fortune  out  of  it,  that  ilf 
was  worth  one  hundred  thousand  dollars ;  and  his  influence 
and  pursuasions  induced  the  defendant  to  go  in  with  him 
and  buy  said  state.  Whereupon  the  defendant  and  Hunter 
started  to  Greensburg  to  see  Lugenbell  and  close  the  trade, 
said  Hunter  being  on  horseback,  and  the  defendant  in  a  bug- 
gy. Said  Hunter  arrived  at  Greensburg  first,  and  when  the 
defendant  came  to  Greensburg  he  found  Hunter  and  Lugen* 
bell  together,  and  was  informed  by  Hunter  that  Lugenbell 
had  backed  out  and  refused  to  sell  said  state  for  said  sum, 
Whereupon  Lugenbell  told  the  defendant  that  inasmuch  as 
he  had  promised  him  half  of  the  state  at  six  thousand  dol- 
lars, he  would  still  let  him  have  it.  The  defendant  declined 
to  take  it  then,  and  asked  a  week  to  think  about  it.  The 
same  day  Hunter  again  called  on  defendant  and  told  him 
that  Lugenbell  wanted  to  see  him  at  once,  and  unless  he 
came  at  once  and  closed  up  the  trade  that  he,  Lugenbell, 
would  not  let  him  have  it;  that  he  was  induced  by  the 
pursuasion  of  Hunter  to  go  again  to  Lugenbell  and  finally 
<;lose  the  trade  at  six  thousand  dollars,  for  one  half  the  state 
of  Illinois,  for  which  he  executed  the  notes  sued  on.  And 
to  further  cheat  and  defraud  the  defendant,  and  to  cover  up 
their  wicked  designs  and  get  the  advantage  of  the  defendant^ 
the  said  plaintiff  and  Lugenbell  inserted  in  the  contract 
assigning  to  him  said  patent  right,  that  the  defendant  trusted 
and  relied  upon  his  own  judgment  and  not  upon  the  repre- 
sentations  of  the  patentee  or  his  agents,  etc.  It  is  further 
alleged  that  soon  after  this  the  plaintiff  and  Lugenbell, 
knowing  the  fraud,  etc.,  so  practised  upon  the  defendant,  that 
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die  improvement  was  worthless,  etc.,  and  knowing  the  influ- 
ence they  had  obtained  over  the  defendant,  came  to  him  and 
again  assured  him  that  all  they  had  told  him  about  said 
machine  was  true,  but  that  some  reports  had  been  circulated 
about  the  trade  with  the  defendant,  which  tended  to  make 
the  notes  he  had  given  to  plaintiff  and  Lugenbell  uncurrent 
in  the  community,  and  asked  him,  as  a  personal  favor  to 
them  to  sign  a  certain  paper  which  they  had  prepared,  which 
paper  is  in  the  possession  of  the  plaintiff,  the  substance  of  which 
is,  that  the  defendant  had  purchased  said  patent  right  on  his 
own  judgment,  and  that  he  had  no  offset  against  the  notes; 
that  at  the  time  of  his  signing  said  statements  he  was  wholly 
ignorant  that  the  machine  was  worthless,  and  of  the  fraud- 
ulent combination  that  had  been  formed  by  the  plaintiff  and 
Lugenbell  to  induce  him  to  purchase  the  same,  but  still 
relied  on  the  good  faith  of  the  plaintiff  and  Lugenbell  to 
make  good  to  him  all  their  representations  of  the  value  of 
said  machine.  He  charges  that  the  sale  of  the  state  of  Iowa 
to  the  plaintiff  by  Lugenbell  was  all  a  sham,  and  made  by 
them  to  influence  him,  and  that  as  soon  as  they  had  induced 
him  to  purchase,  the  trade  was  rescinded  for  said  state  and 
the  notes  and  assignment  of  said  right  at  once  destroyed 
and  cancelled ;  that  the  pretence  of  the  plaintiff,  that  he 
^¥anted  to  form  a  partnership  with  the  defendant  and  buy 
the  state  of  Illinois,  was  wholly  false,  and  was  so  designed 
and  understood  between  the  plaintiff  and  Lugenbell  to 
deceive  the  defendant  and  induce  him  to  make  said  trade ; 
that  said  pretended  improvement  and  patent  was  and  is 
of  no  value  or  practical  utility ;  that  the  same,  when  built 
and  constructed  in  accordance  with  the  specifications  of  said 
patent,  would  not  produce  the  result  claimed  for  it  in  said 
letters  patent,  all  of  which  was  well  known  to  said  plaintiff 
and  Lugenbell.  It  is  further  alleged  that  the  said  Lugenbell 
paid  the  said  Hunter  three  thousand  dollars  for  his  influence, 
fakehood,  and  deception  in  procuring  the  defendant  to  enter 
into  said  contract.  By  reason  of  which  fraud  he  alleges  he 
has  been  damaged  as  follows^  to  wit :  That  before  he  discov- 
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ered  the  fraud  and  deception  practised  upon  him  by  the 
plaintiff  and  Lugenbell,  he  paid  to  said  Hunter  on  the  notes 
procured  asaforesaid  eleven  mules,  valued  at  six  hundred  and 
sixty-five  dollars,  and  he  paid  to  Lugenbell  two  hundred  and 
eighty  dollars  in  cash  on  said  notes ;  that  he  was  put  to  an 
enormous  expense  in  constructing  a  machine  under  the 
direction  of  the  plaintiff  and  Lugenbell,  in  the  sum  of  three 
hundred  and  sixty-three  dollars  and  forty  cents ;  that  he 
expended  a  large  sum  in  testing  the  utility  of  said  machine 
and  trying  to  introduce  it  to  the  people  of  the  territory  so 
purchased  as  aforesaid,  in  the  sum  of  two  hundred  and  sev- 
enty-eight dollars  and  twenty  cents,  a  bill  of  particulars  of 
which  he  files.  He  further  alleges  that  as  soon  as  he  fully 
tested  the  utility  of  said  machine  and  found  it  to  be  wholly 
worthless,  and  as  soon  as  he  discovered  the  wicked  combi- 
nation, fraud,  and  deceit  of  the  plaintiff  and  said  Lugenbell, 
and'the  evidence  by  which  the  skme  could  be  established,  he 
abandoned  said  sale  and  contract  and  rescinded  the  same, 
and  notified  said  plaintiff  and  said  Lugenbell  of  his  intention 
to  rescind  the  same,  and  offered  to  them  a  reassignment  of 
said  worthless  patent,  and  every  thing  of  value  that  he 
received  under  said  contract^  and  demanded  his  notes  exe- 
cuted, and  the  cancellation  of  the  said  mortgage,  and  the 
repayment  to  him  of  the  amount  paid  on  the  notes  as  afore- 
said, and  demanded  pay  for  his  expenses  and  damages  as 
aforesaid,  which  cancellation,  rescission,  repayment,  etc.,  the 
plaintiff  and  said  Lugenbell  wholly  &iled  and  refused  to  do 
and  perform,  and  he  now  brings  into  court  the  written  trans- 
^'^r  of  said  pretended  patent  to  him  for  thtf  state  of  Michi- 
I^an,  and  certain  counties  in  the  state  of  Illinois,  and  offers 
to  surrender  the  same. 

The  prayer  is,  that  Lugenbell  be  made  a  party  to  this 
cross  complaint,  and  be  required  to  answer  the  same  as  well 
as  the  plaintiff.  Hunter;  that,  upon  a  final  hearing,  the  con- 
tract of  sale  to  this  defendant  and  the  notes  and  mortgage 
executed  in  pursuance  thereof,  that  is,  the  notes  sued  on  in 
this  case  and  the  notes  now  in    the  hands  of  the  said 
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Lugenbell  as  aforesaid  be  rescinded^  cancelled,  and  declared 
null  and  void,  and  that  the  same  by  the  order  of  the  court 
be  surrendered  to  this  defendant ;  that  he  have  judgment 
against  the  plaintiff  and  Lugenbell  for  the  amount  of  money- 
paid  them  on  said  contracts,  and  his  expenses  and  damages 
as  above  set  forth,  in  the  sum  of  three  thousand  dollars,  and 
all  other  proper  relief. 

6.  The  sixth  paragraph  is  also  made  a  cross  complaint, 
and  alleges  that  Lugenbell  claimed  to  be  the  inventor  of  said 
machine  and  the  owner  thereof,  and  that  he  had  procured  a 
patent  therefor ;  that  the  patented  ditching  machine  was  not 
new  and  useful,  but,  on  the  contrary,  was  wholly  useless  and 
of  no  value  whatever.  It  then  alleges  the  confederation  and 
conspiracy  between  Lugenbell  and  Hunter,  the  making  of 
the  contracts,  the  ignorance  and  confidence  of  the  defendant, 
and  the  fraud  and  deception  of  Hunter  and  Lugenbell,  in 
substantially  the  same  form  as  in  the  third  paragraph,  the 
pendency  of  the  other  action  in  the  same  court,  by  Lugen- 
bell against  the  defendant,  and  prays  judgment  as  in  that 
paragraph. 

There  were  joint  and  several  demurrers  to  those  paragraphs 
of  the  answer  by  Hunter  and  by  Lugenbell,  which  were  over- 
ruled, and  there  was  an  exception  by  the  plaintiff  and  by 
Lugenbell.  The  first,  second,  third,  and  fourth  assignments 
of  error  question  the  correctness  of  these  rulings  of  the 
court. 

There  can  be  no  question,  we  think,  as  to  the  suffi- 
ciency of  the  first  paragraph  of  the  answer.  It  is  a  general 
answer  of  want  of  consideration,  and  it  has  been  held  that 
such  an  answer  is  sufficient  without  any  further  or  more 
particular  statement ;  that  there  is  nothing  more  particular 
to  be  stated.  When  it  is  said  that  there  was  no  consideration, 
all  has  been  said  that  can  be  said.  It  alleges  that  the  want 
of  consideration  for  the  notes  was  known  to  Hunter  when 
he  procured  the  same  to  be  assigned  to  him.  This  is  suffi- 
cient to  show  that  he  was  not  an  indorsee  in  good  faith  and 
without  notice  of  the  defence  to  the  action  on  the  note. 
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Without  this  allegation,  as  the  notes  are  payable  in  bai^ 
the  paragraph  would  not  have  been  good. 

The  second  paragraph  of  the  answer  states,  i.  That  the 
notes  on  which  the  suit  was  brought  were  given  in  con- 
sideration of  the  assignment  of  a  patent  right  in  certain  ter- 
ritory. 2.  That  the  payee  exhibited  to  the  maker  letters 
patent  and  a  model  of  the  machine,  and  ''  claimed"  that  the 
machine  when  properly  constructed  would  cut  a  ditch  for 
draining  purposes,  etc.  3.  That  the  defendant  had  no  means 
of  ascertaining  whether  it  would  do  so  or  not  4.  That 
relying  upon  the  representations  of  the  payee  and  his  model 
and  letters  patent,  he  purchased  the  right  and  gave  the  notes 
therefor.  5.  That  afterward  when  the  machine  was  com* 
structed  according  to  the  model  and  letters  patent,  and  fairly 
tested,  it  would  not  produce  the  result  claimed  for  it,  and  was 
and  is  of  no  value  whatever.  Therefore,  it  is  claimed,  the 
patent  is  void.  6«  That  these  facts  were  known  to  theplaia- 
tiff  when  he  took  the  assignment  of  the  notes  in  question. 

In  our  opinion,  this  paragraph  of  the  answer  is  fatally 
defective.  There  is  no  warranty  alleged,  and  as  to  represea* 
tations,  it  is  only  stated  that  the  payee  ''claimed"  that  the 
machine,  when  properly  constructed,  would  accomplish  cer- 
tain results,  etc.  In  Kemodle  v.  Hun^  4  Blackf.  57,  the 
third  plea  was  fully  as  strong  as  the  paragraph  in  this  cas6, 
and  was  held  good  in  the  circuit  court.  But  this  court  held 
it  insufficient.  Stevens,  J.,  in  the  opinion  of  the  court,  says: 
"  We  will  examine  the  third  plea  separately.  This  avers,  that 
the  consideration  for  which  the  promissory  notes  were  given 
was  a  patent  right  for  a  certain  grist  mill,  etc.;  and  that  the  ven- 
dors represented  that  the  said  patent  mill  was  a  good,  useful, 
and  valuable  improvement  for  grinding  com,  etc.,  when  in 
truth  it  was  of  no  value,  etc. ;  and  that  he  the  defendant  confid- 
ing in  that  representation,  purchased,  etc.  These  averments 
are  entirely  insufficient.  They  set  out  a  consideration,  and 
admit  that  that  consideration  was  received,  and  was,  has 
been,  and  is,  without  interruption,  possessed  and  enjoyed  by 
the  vendee ;  that  he  got  all  he  contracted  for^  and  that  tixe 
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title  is  good.  No  defects  or  insufficiencies  either  in  title  or 
anything  else  connected  with  the  consideration  are  com* 
plained  of;  there  is  no  charge  that  any  thing  was  concealed 
from  his  knowledge  in  any  way.  The  complaint  is,  that  the 
vendor  r^resented  it  to  be  useful  and  valuable  when  it  was 
not,  and  that  he,  confiding  in  that  representation,  purchased. 
These  allegations  are  insufficient ;  no  material  issue  can  be 
made  upon  them ;  what  one  man  may  esteem  very  valuable, 
another  may  deem  worth  nothing.  There  is  no  averment 
that  the  vendee  was  ignorant  of  the  value  at  the  time  of  the 
purchase,  and  was  therefore  deceived.  But  if  it  were  so 
averred,  that  would  not  of  itself  be  sufficient."  Various 
authorities  are  cited.  The  court  further  says :  ''  The  ques- 
tion in  these  cases  is,  did  the  vendor  deceive  the  vendee  by 
his  false  and  fraudulent fephresentations  respecting  some  mate- 
rial fact,  about  which  the  vendee  could  not  by  common  and 
ordinary  dfligeMe  inform  himself,  in  relation  to  the  quality, 
the  quantity,  of  the  performance,  etc.,  of  the  thing  sold  ?  As 
if  the  vendor,  in  this  case,  had  falsely  and  fraudulently  rep- 
resented to  the  vendee,  that  said  patent  mill  would  grind 
one  hundred  bushels  of  grain  in  a  given  time,  or  that  it 
would  make  good  liied  and  ffeur,  etc.,  when  in  truth  all 
these  statements  were  fake;  and  the  vendee  could  not  by 
ordinary  diligence  tnfiM^m  himself,  and  had  relied  solely  on 
the  honesty  and  integrity  of  the  vendor.  In  such  a  case 
there  would  be  something  on  which  to  form  a  material  issue. 
The  i4ea,  however,  contains  no  sudi  allegations.'' 

As  it  is  not  stated  in  the  answer  in  question  that  Lugen- 
bell  had  made  and  used,  or  stated  to  McLaughlin  that  he 
had  made  and  used,  a  ditching  machine  according  to  the 
model  and  specifications  in  the  patent,  we  must  presume 
that  no  such  thing  had  been  done  or  was  stated  by  Lugen- 
bell,  but  only,  as  stated  in  theansvirer,  that  Lugenbell  showed 
him  the  model  and  the  letters  patent,  and  claimed  that  the 
machine,  when  constructed,  would  do  so  and  so.  This  must, 
therefore  have  been  nothing  more  than  a  mere  expression  of 
opinion  by  Lugenbell,  and  could  not  have  been  otherwise 
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understood  by  McLaughlin.    Lugenbell  does  not'  seem  to 
have  concealed  any  fact  from  McLaughlin,  or  stated  any 
thing  as  a  fact,  but  simply  claimed  that  the  machine,  when 
constructed,  would  perform  in  a  particular  manner,  which, 
we  think,  was  only  the  expression  of  an  opinion,  which,  for 
aught  that  appears,  he  honestly  entertained.   Regarding  this 
paragraph  of  the  answer,  then,  as  setting  up  neither  fraud  nor 
a  warranty,  the  language  of  this  court  in  Hardesty  v.  Smithy 
3  Ind.  39,  is  in  point :  "  The  simple  fact  that  the  improve- 
ment in  the  lamp  was  of  no  utility,  is  not  sufficient  to  bar  a 
suit  on  these  notes.     Parties  of  sufficient  mental  capacity  for 
the  management  of  their  own  business  have  a  right  to  make 
their  own  bargains.    The  owner  of  a  thing  has  the  right  to 
fix  the  price  at  which  he  will   part  with  it,  and  a  buyer's 
own  judgment  ought  to  be  his  best  guide  as  to  what  he 
should  give  to  obtain   it    The  consideration   agreed  upon 
may  indefinitely  exceed  the  value  of  the  thing  for  which  it 
is  promised,  and  still  the  bargain  stand.    The  doing  of  an 
act  by  one  at  the  request  of  another,  which  may  be  a  detri- 
ment or  inconvenience,  however  slight,  to  the  party  doing 
it,  or  may  be  a  benefit,  however  slight,  to  the  party  at  whose 
request  it  is  performed,  is  a  legal  consideration  for  a  promise 
by  such  requesting  party.  So  the  parting  with  a  right,  which 
one  possesses,  to  another,  at  his  request,  may  constitute  a 
good  consideration.    And  where  one  person  examines  an 
invention  to  the  use  of  which  another  has  the  exclusive  right, 
and,  upon  his  own  judgment,  uninfluenoed  by  fraud,  or  war- 
ranty, or  mistake  of  facts,  agrees  to  give  a  certain  sum  for 
the  conveyance  of  that  right  to  him,  such  conveyance  forms 
a  valid  consideration  for  such  agreement.     The  judgment 
of  the  purchaser  is  the  best  arbiter  of  whether  the  thing 
is  of  any  value,  and  how  great,  to  him.    The  chance  he 
may  acquire  of  gain,  the  power  he  may  obtain  of  prevent- 
ing any  other  person  from  attempting  to  introduce  the  use 
of  the  invention  in  competition  with  some  rival  one    such 
purchaser  may,  at  the  time,  own  the  right  to,  or  some  other 
motive,  may  induce  him  willingly  to  pay  a  sum  of  money. 
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in  such  case,  for  that  which,  in  the  end,  may  prove  valueless 
in  itself.  On  the  other  hand,  as  we  have  already  said,  loss, 
or  trouble,  or  inconvenience,  or  expense,  on  the  part  of  the 
grantor,  or  seller,  without  any  profit  to  the  buyer,  is  a  good 
consideration.  So  the  simple  parting  with  a  right  which  is 
one's  own,  and  which  he  has  the  right  to  fix  a  price  upon, 
must  be  a  good  consideration  for  a  promise  to  pay  that 
price.  In  such  cases,  the  purchaser  gets  a  somethings  and 
he  is  estopped  by  the  exercise  of  his  own  judgment,  unin- 
fluenced by  fraud,  or  warranty,  or  mistake  of  facts,  at  the 
time,  to  afterward  say  it  was  not  worth  to  him  what  he 
agreed  to  give." 

In  Gatling  v.  Newell,  9  Ind.  572,  this  court  said,  in  decid- 
ing a  patent  right  case :  ''  It  is  not,  however,  every  errone- 
ous representation  that  will  entitle  a  party  to  such  rescission. 
The  representation  must  be  as  to  a  fact,  or  facts,  and  go  to  a 
material  matter.  It  must  be  one  on  which  the  party  to  whom 
it  is  made  has  a  right  to,  and  does  rely.  It  it  be  mere  mat* 
ter  of  opinion,  or  exaggerated,  general  representation  of  qual- 
ity, capacity,  or  usefulness,  or  be  as  to  a  matter  equally 
open  to  the  knowledge  of  both  parties,  or  be  one  not  relied 
on,  the  representation,  though  untrue,  will  not  vitiate  the 
contract.  Especially  will  such  be  the  case,  where  the  parties- 
stand  mentally  upon  equal  footing,  and  in  no  fiduciary  rela- 
tion. The  law  will  not  relieve  a  man,  thus  circumstanced, 
for  voluntarily  neglecting  to  exercise  common  sense  and 
judgment,  if  he  has  them."  Many  authorities  are  cited  in> 
support  of  this  doctrine. 

The  answer  under  consideration  does  not  question  the 
novelty  of  the  invention.  Had  it  alleged  that  the  invention* 
was  not  new  and  useful,  it  would,  under  many  decisions  of 
this,  and  other  courts,  have  been  a  good  defence  to  the 
action.  Johnson  v.  McCabe,  37  Ind.  535,  and  cases  cited. 
In  our  opinion,  the  court  should  have  sustained  the  demur- 
rer to  the  second  paragraph  of  the  answer. 

The  next  question  relates  to  the  sufficiency  of  the  third* 
Vol.  XLIII.— 4 


so  SUPREME  COURT  OF  INDIANA. 

Hnnter  </  al.  v,  McLaughlin. 

paragraph  of  the  answer,  which  is,  in  form,  a  cross  bill,  and 
which,  as  we  have  seen,  sets  up  the  facts  attending  the  trans- 
action out  of  which  the  notes  in  question  grew,  and  also  the 
transaction  which  resulted  in  the  giving  of  the  notes  on 
which  Lugenbell  had  sued  McLaughlin,  with  great  particu- 
larity. It  seems  to  us  that  it  cannot  be  successfully  ques- 
tioned but  that  the  facts  stated  show  that  a  fraud  was  prac- 
tised upon  McLaughlin  by  Hunter  and  Lugenbell,  resulting 
in  the  giving  of  the  notes  held  by  Hunter,  and  also  the  notes 
previously  executed,  held  by  Lugenbell.  But  the  question 
is,  could  the  cross  bill  be  sustained  against  Lugenbell  under 
the  circumstances?  The  notes  held  by  him  were  executed 
on  the  23d  day  of  October,  1866,  and  he  had  commenced 
an  action  thereon,  as  shown  by  the  cross  complaint,  which 
was  pending  when  it  was  filed.  These  notes  were  given  for 
the  sale  of  the  state  of  Michigan.  The  notes  held  by  Hun- 
ter, on  which  this  action  was  commenced,  were  executed  on 
the  13th  day  of  November,  1866,  and  were  given  for  half 
of  the  state  of  Illinois.  We  think  this  question'^is  presented 
by  the  demurrer  of  Lugenbell  to  the  cross  complaint.  The 
ruling  of  the  court  on  that  demurrer  is  one  of  the  errors 
assigned.  We  are  of  the  opinion  that  there  was  not  such 
a  connection  between  the  two  contracts  as  to  warrant  the 
filing  of  a  cross  complaint  against  Lugenbell,  in  the  suit  of 
Hunter,  and  the  bringing  into  that  case  the  matters  in  liti- 
gfation  in  the  suit  which  had  been  brought  by  Lugenbell 
against  McLaughlin.  A  cross  bill  is  filed  *'  touching  the 
matters  in  question  in  the  original  bill."  Story  Eq.  PL,  sec. 
389;  Mitford  Ch.  PL  80;  Civss  v.  De  Voile,  i  WaL  i; 
Frearw.  Bryan,  12  Ind.  343. 

The  sixth  paragraph,  which  is  also  a  cross  complaint, 
must  be  held  bad  for  the  same  reasons  which  have  led  us 
to  hold  the  third  bad. 

Other  questions  are  presented  which  arose  during  the 
trial,  but  those  of  them  which  are  not  decided  by  our  rul- 
ings on  the  demurrer  need  not  be  considered,  as,  for  the 
reasons  already  given,  the  judgment  must   be  reversed. 


MAY  TERM,  1873.  51 


Maple  et  ai.  v.  BeacK 


and  on  another  trial  the  same  questions  may  not  arise. 
The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
second,  third,  and  sixth  paragraphs  of  the  answer,  and  for 
further  proceedings. 
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JmxacBNT. — JSvidemce.^A  judgment  is  always  evidence  of  the  fact  that  snch 
a  judgment  has  been  given,  and  of  the  l^al  consequences  which  result  from 
that  fact,  whether  the  person  against  whom  it  is  offered  in -evidence  was  a  party 
to  the  action  in  which  it  was  rendered  or  not 

Same. — ^But  when  a  judgment  is  offered,  not  merely  as  evidence  of  its  own 
eais>encje»  but  as  proof  of  some  fact  or  facts  upon  the  supposed  existence  of 
which  the  judgment  was  founded,  the  general  rule  is,  that  it  is  not  binding  144  538 

upoa  any  one  except  the  parties  thereto,  those  who  might  legally  have  become  f^   ^^ 

parties,  and  those  in  privity  with  them.  152  588 

Same. — The  binding  force  and  effect  of  a  judgment  offered  in  evidence  must 
bemutnaL 

F1XADIN& — Complaint, — A  complaint  must  show  a  cause  of  action  in  favor  of 
all  those  who  unite  as  plaintiffs. 

From  the  Henry  Circuit  Court 

Mn  E.  Forkner  and  E.  H,  Bundy,  for  appellants. 
%  BroTvn  and  R,  L.  Polk^  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee.  The  amended  complaint  consisted  of  four 
paragraphs,  each  of  which  was,  on  demurrer  thereto, 
adjudged  insufficient,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  these  rul- 
ings of  the  court  are  assigned  as  errors. 

It  appears  that  Stephen  6.  Beach  was  the  owner  of  certain 
real  estate,  which  he  and  his  wife  conveyed  to  their  two  sons, 
Elias,  the  appellee,  and  George,  they  agreeing  to  support  their 
parents ;  the  mother,  Ann  Beach,  having  a  mortgage  on  the 
land  for  eighteen  hundred  dollars ;  that  after  this  arrange- 
ment had  been  made  and  been  acted  upon  for  a  time,  Joseph 
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Copeland  became  the  guardian  of  Stephen  B.  Beach,  on  the 
ground,  as  it  may  be  presumed,  of  his  insanity,  and  insti- 
tuted a  suit  or  suits  against  the  sons,  Elias  and  George,  the 
object  of  which  was  to  set  aside  the  conveyance  of  the  land 
"  from  their  father  to  them.  While  this  suit  or  these  suits 
were  pending,  and,  as  it  would  seem,  after  the  trial  of  them 
had  commenced,  Copeland,  as  such  guar^dian,  and  Elias  and 
George  made  a  compromise  and  settlement  of  the  matters  in 
controversy,  which  was  drawn  up  in  the  form  of  an  agree- 
ment, but  does  not  appear  to  have  been  signed,  and  which 
was  entered  of  record  and  followed  by  a  judgment  of  the 
court,  following  exactly,  in  its  terms,  this  agreement.  By 
this  judgment  it  is  determined  that  the  mother  of  said  Elias 
and  George  shall  relinquish  her  mortgage  on  the  real  estate; 
that  said  Elias  and  George  maintain  and  support  their  father 
and  mother  during  their  lives ;  that  Elias  and  George  have 
the  control  and  possession  and  the  rents  and  profits  of  the 
real  estate  for  seven  years  and  during  the  lives  of  their  father 
and  mother  and  the  survivor  of  them ;  that  they  keep  the 
farm  in  good «  repair  and  pay  the  interest  on  a  sinking 
fiind  mortgage  on  same,  during  the  same  period ;  that  at  the 
death  of  both  of  said  parents,  the  real  estate  be  divided 
among  the  children  of  said  Stephen  as  follows :  Two-tenths 
to  Elias,  two-tenths  to  George,  and  one-tenth  to  each  of  the 
six  daughters,  or  the  heirs  of  any  deceased  daughter,  pro- 
vided, that  the  division  shall  not  be  made  before  the  sev/en 
years  shall  expire,  or  the  right  of  possession  of  said  Elias 
and  George  be  in  any  way  impaired ;  that  at  the  expiration 
of  the  seven  years  or  at  the  decease  of  said  parents,  the 
children  shall  pay  off  the  sinking  fund  mortgage  in  propor- 
tion to  their  interest  in  the  land,  and  in  case  the  payment 
of  the  mortgage  be  required  sooner,  each  party  shall  pay 
his  or  her  proportion  at  that  time.  It  was  further  decreed 
that  proper  quitclaim  deeds  should  be  executed  by  the 
mother  and  all  of  said  children,  so  as  to  vest  in  each  one  the 
interest  in  said  real  estate  above  specified,  subject  to  the 
right  of  possession  of  said  Elias  and  George,  a3  above  men- 
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tionedy  the  deeds  to  be  executed  within  ninety  days ;  that 
said  Elias  and  George  pay  the  taxes>on  the  real  estate  during 
their  possession;  that  they  shall  not  cut  down  timber  except 
for  firewood,  repairs,  and  improvements  on  the  place ;  that 
Elias  and  George  pay  their  own  costs  and  attorney's  fees,  and 
that  the  other  six  children  each  pay  one-sixth  of  the  plain- 
tifis'  costs,  including  attorney's  fees,  and  that  the  costs  of 
each  one  remain  a  lien  on  his  share  of  the  land  until  paid 
It  was  further  ordered  that  in  case  any  son  or  daughter  and 
her  husband,  competent  to  make  deeds,  fail  or  refuse  within 
ninety  days  from  that  date  to  execute  deeds  as  above  decreed, 
on  application  therefor,  then  and  in  that  event  the  portion 
which  he  or  she  would  otherwise  receive  under  the  foregoing 
agreement  and  decree,  shall  not  go  to  him  or  her,  but  shall 
be  divided  among  the  other  parties  specified,  in  the  same 
proportion  in  which  the  other  real  estate  is  divided.  It  was 
further  adjudged  that  the  deadening  on  the  eighty-acre  tract  on 
which  said  Greorge  lived  might  be  cleared  up  by  Elias  and 
George,  and  the' wood  on  it  be  disposed  of  at  their  pleasure; 
that  the  two  or  three  acres  of  green  timber  on  the  eighty- 
acre  tract  occupied  by  Elias,  necessary  to  be  cleared  to  make 
the  field  straight,  might  also  be  cleared  by  them,  and  the 
timber  used  by  them,  except  such  parts  as  would  make  rails 
or  improvements  on  the  farm,  which  was  to  be  applied  exclu- 
sively in  repairing  and  improving  the  farm ;  and  a  complete 
record  in  said  cause  was  ordered  to  be  made. 

The  action  in  the  case  under  consideration  was  brought 
by  four  of  the  daughters  with  their  husbands,  the  minor 
children  and  surviving  husband  of  another  daughter,  and  by* 
Copdand,  the  guardian.  Stephen  B.  Beach  is  not  a  party 
except  as  he  is  represented  by  his  guardian.  The  mother 
of  Elias  and  George  is  not  a  party,  nor  is  Greorge  a  party  to 
this  action.  None  of  the  parties  to  this  action  were  parties 
to  the  suit  in  which  the  above  judgment  was  rendered  except 
Copeland,  the  guardian,  and  Elias  Beach.  From  the  judg- 
ment on  which  the  complaint  is  predicated,  it  appears  that 
there  were  six  of  the  children  of  Stephen  B.  Beach,  besides 
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Elias  and  George.  But,  as  we  have  already  said,  only  four 
of  them  and  the  children  and  husband  of  another  are  parties 
to  this  action. 

In  the  first  paragraph  of  the  amended  complaint,  it  is 
alleged  that  by  virtue  of  the  decree,  a  copy  of  which  is  filed, 
Martha  Canult,  Sarah  Kelly,  Margaret  Graham  and  Louisa 
Green,  and  George  Maple,  Ezra  Maple,  and  Arthur  Maple, 
as  heirs  of  Harriet  Maple,  are  each  the  owners  in  fee  simple 
of  the  undivided  one-tenth  of  the  real  estate,  a  description 
of  which  is  given,  subject  to  the  life  estate  thereafter  men- 
tioned; that  George  Maple  was  the  husband  of  Harriet 
Maple,  formerly  Harriet  Beach,  and  is  the  father  of  the  said 
Ezra  and  Arthur ;  Henry  Canult  is  the  husband  of  said 
Martha ;  James  Kelly  is  the  husband  of  said  Sarah ;  Benjamin 
Graham  is  the  husband  of  said  Margaret,  and  Jesse  Green 
is  the  husband  of  said  Louisa ;  the  said  Harriet,  Martha, 
Sarah,  Margaret,  and  Louisa  being  daughters  of  said  Stephen 
B,  Beach;  that  said  Elias  Beach  is  the  owner  of  a  life  estate 
in  said  land  for  and  during  the  natural  life  of  said  Stephen 
B.  Beach  and  his  wife,  Ann  Beach,  and  of  the  survivor  of 
them,  and  of  the  fee  simple  of  two-tenths  of  said  land  by 
said  decree ;  that  by  purchase  from  George  he  is  the  owner 
of  an  additional  interest  of  two-tenths  of  said  land  in  fee 
simple,  in  all  four-tenths  thereof,  and  is  in  possession  of  all 
of  said  land;  that  said  Stephen  B.  Beach  and  his  wife,  Ann, 
are  still  living ;  that  by  the  terms  of  said  decree  the  said 
defendant  is  not  to  cut  the  timber  off  said  farm  except  for 
firewood,  repairs,  and  improvements  on  the  farm,  except 
a  certain  deadening  and  a  small  portion  of  green  timber, 
both  of  which  he  has  a  right  t»  clear  up,  etc.  It  is  then 
alleged  that,  in  violation  of  said  decree  and  to  the  irreparable 
damage  of  the  inheritance  of  the  plaintiffs,  the  defendant  has 
committed  great  waste  upon  said  farm,  in  this,  he  has  cut  a 
great  number  of  timber  trees  thereon  and  removed  the  same 
therefi'om  and  converted  them  to  his  own  use,  the  amount  and 
number  of  which  are,  to  the  plaintiffs,  unknown ;  that  they 
were  neither  cut|  used^  nor  appropriated  for  use  as  firewood. 
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repairs,  or  improvements  on  said  farm,  nor  were  they  cut  on 
the  tract  above  named,  on  which,  by  said  decree,  he  might 
lawfully  cut  timber ;  that  said  defendant  is  threatening  and 
about  to  cut  other  timber  on  said  farm,  which,  by  said  decree, 
he  has  no  right  to  do,  to  the  irreparable  injury  of  the  inher- 
itance of  these  plaintilFTs.  Prayer  that  the  defendant  be 
required  to  answer  for  and  account  for  the  trees  cut ;  that  he 
answer  the  interrogatories  filed  with  the  complaint ;  that  he 
be  restrained  from  cutting  other  timber  until  the  final  hear- 
ing ;  that  they  have  judgment  against  him  for  the  timber  cut 
and  damages ;  that  he  be  perpetually  enjoined  from  com- 
mitting waste,  etc. 

In  the  second  paragraph,  after  referring  to  the  decree  or 
judgment,  the  copy  of  which  is  filed  with  the  first  paragraph 
of  the  complaint,  and  making  it  part  of  this,  it  is  alleged  that 
the  plaintijFTs  have  fully  performed  all  and  singly  the  mat- 
ters and  things  required  of  them  in  said  decree;  that  said 
George  Beach,  since  said  decree,  conveyed  all  his  interest  in 
said  land  to  said  Elias  Beach ;  it  is  alleged  that  the  defend- 
ant has  wholly  failed  and  refused  to  perform  the  things 
required  of  him  in  said  decree,  in  this,  that  he  has  wholly 
fiuled  and  refused,  and  yet  fails  and  refuses,  to  execute  and 
deliver  to  the  plaintiffs  the  quitclaim  deeds  mentioned  and 
required  of  him  in  said  decree,  though  often  requested  so  to 
do;  wherefore  the  plaintiffs  demand  specific  performance  of 
said  decree,  and  that  the  defendant  be  ordered  and  directed 
to  execute  and  deliver  to  said  plaintiffs  the  deeds  required 
of  him  in  said  decree,  and  that  his  interest  in  said  land  be 
declared  forfeited  unto  the  plaintiffs. 

After  referring  to  the  decree  or  judgment,  and  making  it 
a  part  tliereof,  it  is  averred  in  the  third  paragraph,  that  after 
the  rendition  thereof  the  said  George  conveyed  his  interest 
in  said  land  to  said  defendant,  Elias ;  that  within  the  time 
specified  in  the  decree,  the  plaintiffs  executed  and  tendered 
to  said  George  and  Elias  the  deeds  of  conveyance,  required 
of  them  in  the  decree,  and  demanded  of  them  the  conveyance 
required  of  them  in  said  decree,  and  have  been  ready  and 
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willing,  and  are  yet  ready  and  willing,  to  execute  and  deliver 
the  same  unto  them,  as  well  as  to  do  and  perform  all  other 
things  required  of  them  in  said  decree,  and  they  bring  said 
deeds  into  court  and  tender  them  to  the  defendant.  It  is 
then  stated  that  the  defendant  has  wholly  failed  and  refused, 
and  yet  fails  and  refuses,  to  execute  to  the  plaintiffs  the  deeds 
required  of  him  in  the  decree ;  that  the  defendant  has  com- 
mitted and  is  threatening  to  commit  great  waste  upon  said 
lands,  to  the  irreparable  damage  of  the  plaintiffs'  inheritance 
in  said  land,  in  cutting  and  removing  from  the  same  valuable 
timber  and  timber  trees  on  that  portion  of  said  land  on  which, 
by  said  decree,  he  has  no  right  so  to  do.  •  Prayer  for  specific 
performance  of  the  decree,  that  the  defendant  convey,  that 
his  interest  in  said  land  be  forfeited  to  the  plaintifis,  that  h.e 
be  enjoined  from  committing  further  waste,  and  that  he 
account  for  the  waste  already  committed,  etc. 

The  fourth  paragraph  is  like  the  third,  with  the  addition 
diat  it  is  stated  that  in  said  decree  the  mother  of  the  defend- 
ant was  to  release  her  mortgage  mentioned  therein,  upon  the 
condition  that  said  Elias  and  George  would  maintain  aiid 
support  her,  and  upon  no  other  consideration ;  that  she  was 
not  a  party  to  said  action,  but  fully  advised  and  assisted  in 
procuring  the  compromise ;  that  ever  since  the  rendition  of 
the  decree,  the  defendant  and  Elias  [George]  Beach  have 
fully  maintained  and  supported  their  said  mother;  wherefore 
diey  say  that  she  is  estopped  from  claiming  any  rights  under 
said  mortgage.  They  further  aver  that  said  defendant  has 
committed,  and  is  about  to  commit,  waste,  etc.,  as  in  preced- 
ing paragraphs,  and  pray  for  specific  performance,  the  for- 
feiture of  the  defendant's  interest  in  the  land  to  the  plaintiffe, 
for  an  accounting  as  to  the  waste,  for  an  injunction,  etc. 

It  is  clear,  we  think,  that  the  unsigned  agreement  or  m'em- 
orandum  on  which  the  judgment  in  question  was  based,  and 
which,  in  its  terms,  it  closely  follows,  can  give  no  support  to 
the  decree  or  judgment,  or  add  anything  to  the  facts  alleged 
as  a  cause  of  action  in  any  of  the  paragraphs  of  the  com- 
plaint.   So  far  as  we  can  see,  it  was  but  a  memorandum  of 
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what  the  parties  had  agreed  should  be  embraced  in  the  judg- 
ment. The  judgment  and  the  complaint  in  this  case  upon 
it  must  stand  or  fall  without  any  reference  to  that  memoran- 
dum. In  the  view  which  we  have  taken  of  the  complafnt, 
it  is  not  necessary  for  us  to  examine  separately  the  different 
paragraphs  which  it  contains.  Counsel  for  appellants  regard 
tbe  judgment  or  decree  as  of  itself  vesting  in  the  children 
of  Stephen  B.  Beach  the  title  and  ownership  of  the  land,  in 
the  proportions  mentioned  therein,  without  any  conveyance 
for  that  purpose  by  any  one.  If  we  could  so  regard  the 
judgment,  it  would  follow,  we  think,  that  so  far  as  the  com- 
plaint seeks  the  specific  performance  of  the  decree  or  judg- 
ment, the  action  must  be  regarded  as  wholly  unnecessary. 
But  we  have  concluded  that  we  need  not  decide  this  point, 
except  as  it  may  be  incidentally  decided  in  disposing  of  the 
case  on  another  ground. 

It  seems  to  us  that  the  idea  of  a  complaint  for  the  specific 
performance  of  a  judgment  or  decree  is  novel,  to  say  the 
least  of  it  It  was  sometimes  necessary  in  the  former  equity 
practice  to  file  a  bill  to  carry  a  decree  into  execution ;  but 
this  was  done  when  the  parties  had  neglected  to  proceed 
upon  the  decree ;  their  rights  under  it  becoming  so  embar«- 
rassed  by  subsequent  events,  that  it  became  necessary  to 
have  the  decree  of  the  court  to  settle  and  ascertain  them* 
Mitford  Ch.  PI.  95.  But  the  remedy  sought  in  this  case 
is  not  of  this  nature.  So  far  as  the  complaint  seeks  to 
enforce  the  execution  of  deeds  by  the  children  to  each  other, 
if  the  judgment  is  valid,  this  was  unnecessary,  for  the  statute, 
2  G  &  H.  230,  sec.  407,  provides,  that  when  the  judgment 
requires  the  performance  of  any  act,  other  than  the  payment 
of  money,  or  delivery  of  real  or  personal  property,  a  certi- 
fied copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  it  is  given,  or  upon  the  person  or  officer  who 
is  required  thereby,  or  by  law,  to  obey  the  same,  and  his 
obedience  thei-eto  enforced ;  if  he  refuse,  he  may  be  punished 
by  the  court  as  for  contempt.  We  think,  however,  that  it 
was  intended  by  the  decree  or  judgment  that  deeds  should 
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be  executed  by  the  mother  and  all  the  children,  so  as  to  vest 
in  each  one  the  interest  in  the  real  estate  specified  in  the 
judgment.  It  is  so  expressly  provided,  and  the  time  is 
limited  within  which  it  should  be  done. 

We  have  come  to  the  conclusion  that  the  decree  or 
judgement  is  not  a  Valid  and  sufficient  foundation  for  this 
action.  None  of  the  plaintiils  except  Copeland,  the  guar- 
dian, were  parties  to  the  suit  in  which  the  judgment  was 
rendered.  There  is  no  ground  upon  which  it  can  be 
claimed  that  he  is  a  necessary  or  proper  party  to  this 
action  upon  the  judgment  He  as  the  guardian  of  Stephen 
B.  Beach  has  no  interest  in  the  decree,  except  so  far 
as  it  secures  the  maintenance  of  his  ward.  There  is  no 
complaint  that  the  sons,  Elias  and  George,  have  not  fully 
performed  what  they  agreed  to  do  in  this  respect  All 
the  other  plaintijFTs  are  strangers  to  the  judgment  As  to 
them  it  is  res  inter  alios  acta, 

A  judgment  is  always  evidence  of  the  fact  that  such  a 
judgment  has  been  given,  and  of  the  legal  consequences 
which  result  from  that  fact  i  Starkie  Ev.  317;  i  Greenl 
Ev.,  sec.  538.  This  is  true  whether  the  person  against 
whom  it  is  offered  as  evidence  wa^  a  party  to  the  action 
in  which  it  was  rendered  or  not  But  when  the  judg- 
ment is  offered  not  merely  as  evidence  of  its  own  exist- 
ence, but  as  proof  of  some  fact  or  facts  upon  the  supposed 
existence  of  which  the  judgment  was  founded,  the  rule  is 
very  different  When  the  judgment  is  offered  for  this  last 
named  purpose,  the  general  rule  is,  that  it  is  not  binding 
upon  any  one  except  the  parties  thereto,  those  who  might 
legally  have  become  parties,  and  those  in  privity  with  them. 
I  Stark.  Ev.  323 ;  and  i  Greenl.  Ev.,  sec.  252. 

Another  principle  which  governs  in  the  admissibility  and 
efiect  of  judgments  as  evidence  is,  th^t  the  binding  force  and 
effect  of  the  judgment  must  be  mutual.  Prof.  Greenleaf^ 
speaking  of  judgments  as  evidence,  says :  ''  But  to  prevent 
this  rule  from  working  injustice,  it  is  held  essential  that  its 
operation  be  mutual."    Vol.  i,  sec.  524.    Mr.  Starkie  says : 
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"  It  is  a  general  rule,  that  a  verdict  shall  not  be  used  as  evi- 
dence against  a  man  where  the  opposite  verdict  would  not 
have  been  evidence  for  him ;  in  other  words,  the  benefit  to 
be  derived  from  the  verdict  must  be  mutual.  This  seems  to 
be  no  more  than  a  branch  of  the  former  rule,  that  to  make 
the  judgment  conclusive  evidence,  the  parties  must  be  the 
same,  for  then  the  benefit  and  prejudice  would  be  mutual 
and  reciprocal.  Where  the  parties  are  not  the  same,  one 
who  would  not  have  been  prejudiced  by  the  verdict  can 
not  afterward  make  use  of  it,  for  between  him  and  a 
party  to  such  verdict  the  matter  is  res  ncva^  although  his 
title  turn  upon  the  same  point."    Vol.  i,  p.  331. 

The  use  sought  to  be  made  of  the  judgment  in  this  case 
is  to  show  the  invalidity  of  the  title  of  Elias  and  George 
Beach,  under  the  deed  from  their  father.  Now  it  is  very 
clear  that  the  plaintiffs  in  this  action,  who  were  not  parties  to 
that  suit,  would  not  have  been  bound  by  the  judgment  in 
that  case,  had  it  been  in  favor  of  the  validity  of  that  title, 
instead  of  being  against  it,  and  consequently  the  defendants 
in  that  judgment,  Elias  and  George  Beach,  are  not,  as 
between  them  and  these  plaintiffs,  bound  by  it 

So  far  as  the  charge  of  waste  is  concerned,  it  stands 
upon  no  better  foundation.  If  the  children  of  Stephen  B. 
Beach  were  conceded  to  be  the  owners  in  common  of  the 
land,  it  would  be  difficult  to  see  how  a  complaint  in  favor 
of  part  of  them,  in  connection  with  Copeland,  the  guardian, 
could  be  sustained,  under  the  rule  which  requires  the  com- 
plaint to  show  a  cause  of  action  in  favor  of  all  those  who 
unite  as  plaintiffs. 

There  are  other  difficultieis  in  the  way  of  sustaining  the 
complaint  which  may  be  mentioned,  although  nothing  with 
reference  to  them  need  be  decided. 

1.  There  is  no  allegation  that  the  mother  of  Elias  and 
George  ever  released  her  mortgage,  and  we  think  the  matter 
in  the  fourth  paragraph,  intended  as  an  estoppel,  can  not  be 
regarded  as  binding  upon  her. 

2.  There  is  no  showing  as  to  any  conveyance  or  offer  to 
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convey  by  the  mother  her  interest  in  the  land,  which  is  pro- 
vided for  in  the  decree  or  judgment. 

3.  It  appears  from  the  decree  that  there  were  six  children 
besides  Elias  and  George,  and  only  four  of  them  and  the 
children  and  surviving  husband  of  the  fifth  are  plaintifis  in 
the  action,  or  alleged  to  have  made  and  tendered  deeds  to 
Elias  and  George  according  to  the  decree. 

The  judgment  is  affirmed,  with  costs. 


BoAz  ET  AL.  V.  Tate. 

\&  596  False  Imprisonment. — When  an  arrest  is  made  upon  valid  process,  issued  by 
a  court  having  jurisdiction,  trespass  for  false  imprisonment  will  not  lie,  though 
160  288  ^c   arrest  be  maliciously  procured   by  the   prosecutor  without   probable 

cause. 

Malicious  Prosecution. — If  an  imprisonment  be  under  legal  process,  but  the 
action  has  been  commenced  and  carried  on  maliciously  and  without  probable 
cause,  it  is  malicious  prosecution. 

False  Imprisonment. — ^If  an  imprisonment  is  extra-judicial,  without  legal 
process,  it  is  false  imprisonment. 

Same. — Malice, — ^Wherethe  gravamen  of  an  action  is  for  arresting  and  imprison- 
ing the  plaintiff  without  legal  process,  averments  in  the  complaint  relative 
to  the  malicious  purposes  of  the  defendant  are  only  by  way  of  aggra- 
vation. 

City  Marshal. — Power  to  Make  Arrest, — ^A  city  marshal,  vnder  the  act  of 
1867  (3  Ind.  Stat  75,  sec.  29),  has  authority  to  arrest,  without  proces8,any  per- 
son, who  within  his  view  shall  commit  any  crime  or  misdemeanor,  or  vio- 
late any  ordinance  of  the  city,  and  detain  such  person  in  custody  until  the 
cause  of  the  arrest  can  be  investigated.  If  the  court  having  jurisdiction 
of  the  offence  be  not  in  open  session,  he  may  confine  the  person  arrested  in 
the  city  prbon  or  county  jail,  until  he  can  be  brought  before  the  court;  and 
this  shall  be  done  at  the  earliest  period. 

Same. — The  right  of  a  city  marshal  to  arrest  and  imprison  in  the  county  jail 
carries  with  it  the  right,  on  the  part  of  the  jailer,  to  receive  and  detain  the 
prisoner. 

Same.— r<Sbi/!tfi^  Construed, — Power  to  Receive  Pledge  for  Appearance, — Sec- 
tions 38  and  40,  2  G.  &  H.  397,  relate  only  to  arrests  made  under  warrants 
issued  from  courts  of  record,  and  do  not  authorirc  a  city  marshal  or  police* 
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man,  who  has  made  an  arrest  on  view,  to  accept  of  property  or  money  as  a 
pledge  or  security  for  the  appearance  of  the  person  arrested  to  answer  the 

charge. 

Arrest  on  View. — ^If  an  oflfence  is  committed  in  view  of  an  officer  having 
authority  to  make  an  arrest  on  view,  he  may  arrest  the  offender  immediately, 
or  as  soon  thereafter  as  he  conveniently  can. 

False  Imprisonment. — Pleading'. — Answer, — ^Where  a  complaint  for  false 
imprisonment  alleges  that  the  plaintiff  was  imprisoned  on  more  than  one 
diarge,  an  answer  justifying  the  anest  on  only  one  of  the  charges  is  bad. 

Same. — M/Uue. — Probable  Cause. — In  an  action  for  false  imprisonment,  it  is 
not  necessary,  to  entitle  the  plaintiff  to  recover,  that  he  should  prove  malice 
or  want  of  probable  cause. 

Sakz^ — Pleadingj^Evidence. — In  an  action  for  false  imprisonment  a  defence 
of  jiwtification  in  making  the  arrest  and  imprisonment  is  not  available  under 
the  general  denial. 

Sheriff. — Acts  of  Deputy, — A  sheriff  is  liable  for  the  acts  of  his  deputy  or 
jailer  within  the  scope  of  his  authority. 

False  Imprisonbixnt. — Malice. — Evidence. — ^Where  officJers,  having  charge  of 
a  person  under  arrest,  have  no  authority  to  fix  the  bail  and  take  a  recognizance, 
or  to  receive  in  pledge  any  article  of  value  as  security  for  the  appearance  of 
the  prisoner,  their  failure  to  take  bail  or  receive  such  pledge  is  no  evidence  of 
malice. 

Arrest. — City  Marshal, — ydiler.-^li  a  city  marshal  or  police  officer,  having 
SB^iority  to  make  an  arrest  on  view  and  to  commit  the  prisoner  to  jail  until 
SQch  time  as  he  can  be  brought  before  the  proper  authority,  make  an  arrest 
*^^  take  the  prisoner  to  a  jail  with  the  declaration  that  he  has  been  arrested 
^  an  offence  committed  on  view,  that  declaration  stands  in  the  place  of  a 
^'^'ttiiniis  in  other  cases,  and  the  jailer  should  receive  the  prisoner  without 
^tggtxd,  to  the  question  of  his  gnilt  or  innocence. 

CoNS^'^ACY. — Liabity  of  Conspirators  for  Acts  of  Each  Other,— \{  thei«  isa 
c0ssspiracy  of  two  or  more  to  conunit  a  tort,  each  one  engaged  in  the  con- 

ftp^*^^  is  liable  for  the  acts  of  the  other  done  in  pursuance  of  the  conspiracy. 

^  ^acK  is  liable  for  the  acts  in  which  he  participates. 
Ff>ucB    Officer. — ^jiifer* — If  police  officers  make  an  arrest  and  bring  the 

P'^^'^er  to  the  jailer,,  and  inform  him  of  the  arrest  for  a  criminal  offence  com- 

^l*'^    in  their  view,  the  jailer,  by  receiving  the  prisoner  as  such,  does  not 

KcofQi^  liable  for  the  former  wrongful  or  oppressive  acts  of  the  police  officers. 
^^'^      ^t  snch  jailer  afterward  unnecessarily  put  the  prisoner  in  a  filthy  place, 

*  ^*tKerwise  exceed  his  authority,  the  police  officns  are  not  liable  for  such 
^Uiless  they  advise,  or  in  some  manner  participate  in,  snch  oppressive 
of  authority. 

^  ""otn  the  Morgan  Circuit  Court 

rv^^  ^^^^'  ^'  ^^i:«««,  F.  Knefler,  C.  F.  McNutt,  and 
^'  ^»  Gfubbs^  for  appellants. 
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y  W.  Gordon,  y.  C.  Robinson,  and  W.  R.  Harrison,  for 
appellee. 

OsBORN,  C.  J. — ^This  was  an  action  commenced  by  the  appel- 
lee against  the  appellants,  in  the  Marion  Circuit  Court,  and  by 
change  of  venue  taken  to  the  Morgan  Circuit  Court,  where 
it  was  tried  by  a  jury,  resulting  in  a  verdict  in  favor  of  the 
appellee,  in  the  sum  of  nine  hundred  dollars.  A  motion 
was  filed,  in  which  the  appellants  and  each  of  them  moved  the 
court  for  a  new  trial,  and  assigned  nineteen  causes  for  the 
motion.  It  was  overruled,  and  judgment  was  rendered  on 
the  verdict.  Exceptions  were  taken  to  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial,  and  a  proper 
bill  of  exceptions  was  filed.  We  do  not  deem  it  necessary 
at  this  time  to  state  the  causes  for  a  new  trial  set  out  in  the 
motion. 

The  errors  assigned  are,  isL  That  the  court  erred  in  over- 
ruling a  demurrer  to  the  second  paragraph  of  the  complaint 
2d.  That  the  court  erred  in  sustaining  appellee's  demurrers 
to  the  answer  of  the  appellants  to  the  complaint.  3d.  That 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  original  complaint  contained  one  paragraph.  To  that 
the  defendants  filed  separate  answers  of  general  denial.  A 
jury  was  impanelled,  and  after  hearing  a  part  of  the  evi- 
dence, on  motion  of  the  defendants,  leave  was  granted  to 
them  to  file  an  amended  and  additional  answer,  and  the  jury 
was  withdrawn.  Afterward,  on  motion  of  the  plaiptiff,  He 
had  leave  to  file  an  amended  complaint  Under  that  leave 
he  filed  a  second  paragraph.  A  motion  was  made  to  strike 
out  parts  of  the  amended  complaint,  which  was  overruled, 
and  an  exception  taken.  A  joint  answer  was  then  filed 
to  the  whole  complaint,  in  two  paragraphs;  first,  the  gen- 
eral denial ;  second,  a  justification.  After  an  unsuccessful 
motion,  made  by  plaintiff,  to  strike  out  parts  of  the  second 
paragraph  of  the  answer,  a  motion  was  made  and  sustained, 
requiring  the  defendants  to  separate  and  number  the  par- 
agraphs, to  which  they  excepted  and  filed  a  bill  of  excep- 
tions.    Under  that  ruling  and  requirement  of  the  court,  the 
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defendants  separated  the  second  paragraph  into  three,  mak- 
ing the  answer  consist  of  four  paragraphs.  The  plaintiff 
filed  separate  demurrers  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  which  were  sustained,  to  which 
the  defendants  excepted. 

No  question  is  made  as  to  the  sufficiency  of  the  first 
paragraph  of  the  complaint.  Neither  the  demurrer  nor  the 
assignment  of  errors  reaches  that  The  demurrer  was  filed 
to  the  second  paragraph,  and  the  ground  assigned  was, 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  there  was  a  misjoinder  of  causes  of  action 
set  out  in  the  two  paragraphs. 

The  first  paragraph  of  the  complaint  is  for  a  &lse  impris- 
onment The  second  contains  a  full  history  of  the  alleged 
grievances  of  the  appellee  against  the  appellants.  It  is 
very  long  and,  in  some  things,  unlike  anything  that  we 
have  ever  met  with  before.  We  have  had  some  difficulty 
in  determining  what  is  the  gist  or  gravamen  of  the  action  in 
that  paragraph.  It  alleges  that  the  defendant  Boaz  was  act- 
ing Lieutenant  of  police,  and  the  defendant  Umversaw  was 
acting  Marshal  of  the  city*  of  Indianapolis;  that  they 
attempted  to  provoke  and  induce  him  to  violate  the  penal 
laws  of  the  State  and  the  ordinances  of  the  city,  that  they 
might  have  a  pretence  for  arresting  him ;  failing  to  do  so, 
they  arrested  him  on  the  false  charge  of  profane  swearing, 
and  took  him  to  the  county  jail,  when  the  other  defendant, 
Parker,  T>y  his  jailer  and  turnkey,  joined  in  the  conspiracy 
gainst  him,  and  received  him  from  them,  and  confined  him 
in  jail  as  a  prisoner,  refusing  to  receive  bail  until  ordered  to 
do  so  by  the  city  judge ;  that  when  he  had  procured  bail, 
they  preferred  other  &lse  charges  against  him  and  refused  to 
discharge  him  until  he  gave  bail.  It  also  states  that  the 
appellee  was  possessed  of  property,  both  real  and  personal,  of 
the  value  of  several  thousand  dollars ;  that  the  arrest  and 
imprisonment  were  unlawfully  and  maliciously  made  on  false 
charges  and  without  warrant,  or  written,  or  reasonable,  or 
probable  cause;  that  he  was  afterward  tried  and  acquitted 
on  two  of  the  charges ;  and  that  as  to  the  other,  it  was  shown 
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on  his  trial  for  that,  that  fifteen  minutes  had  elapsed  after  it 
had  been  committed,  and  that  the  oflfence  had  entirely  passed 
before  the  arrest  was  made.  There  are  many  allegations  of 
abuse  and  oppression  and  details  of  circumstances,  which 
we  think  it  unnecessary  to  repeat  in  this  opinion.  They 
are  charged  to  have  been  done  maliciously  and  without 
reasonable  or  probable  cause. 

It  will  be  observed  that  it  is  alleged  that  the  appellee 
was  arrested  and  taken  to  jail  by  the  city  officers  and  there 
imprisoned,  without  any  warrant  and  without  reasonable  or 
probable  cause.  The  gravamen  of  the  action,  we  think,  is 
for  the  illegal  arrest  and  imprisonment,  and  not  for  malicious 
prosecution.  All  that  is  said  about  the  motive  of  the  defend- 
ants for  the  arrest  and  imprisonment,  or  the  circumstances 
connected  with  or  attending  them,  can  make  no  difference 
with  the  real  ground  or  cause  of  action,  only  by  way 
of  aggravation.  Although  the  code  has  abolished  all  dis- 
tinctions between  actions  at  law  and  suits  in  equity,  and  pro- 
vided that  there  shall  be  but  one  form  of  action  for  the 
enforcement  of  private  rights  and  the  redress  of  private 
wrongs,  legal  principles  remain^  unaltered.  There  has  been 
no  attempt  made  to  change  or  modify  them.  The  rights  of 
parties  remain  and  are  adjudicated  upon  and  setded  under 
the  same  rules  and  regulations,  except  as  to  the  form  or  name 
of  the  action.  Before  the  code,  if  the  plaintiff  mistook  the 
form  of  action,  or  sued  at  law  when  his  remedy  was  in  equity, 
of  filed  a  bill  in  chancery  when  he  should  have  sued  in  an 
action  at  law,  he  failed  in  his  action  without  regard  to  its 
merits.  Such  results  are  now  avoided,  and  parties  may 
demand  and  courts  grant  relief  according  to  the  allegations 
and  proofs.  Before  the  code,  the  judicious  lawyer  investi- 
gated and  made  a  thorough  examination  of  the  law,  before 
commencing  suit,  to  enable  him  to  determine,  amongst  other 
things,  to  which  class  of  actions  his  belonged,  and  under 
which  form  of  the  class  it  was  to  be  brought.  In  some  par- 
ticulars, different  rules  were  applicable  in  the  different  forms 
of  actions.    Then,  the  evidences  of  a  thorough  lawyer  were 
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majiifested  by  his  skill  as  a  special  pleader ;  by  the  accuracy 
and  terseness  of  his  statement  of  his  client's  case.  It  seems 
to  us  that  prudence  should  dictate  to  the  pleader  now  the 
exercise  of  the  same  care  and  skill  in  the  statement  of  a 
cause  of  action  or  ground  of  defence  as  before  the  code, 
although  the  consequences  of  a  failure  to  do  so  are  less 
fatal.  The  confusion  growing  out  of  the  trial  of  a  cause 
defectively  stated,  or  when  several  causes  of  action  are 
improperly  joined,  is  the  same  now  as  before.  The  court  is 
not  relieved  from  making  the  proper  distinctions  on  the 
trial 

ItiSeegerv.  Pfeifer^  35  Ind.  13,  Downey,  J.,  on  page  15, says: 
''The  distinction  between  false  imprisonment  and  malicious 
prosecution  is  pretty  well  established.  When  the  arrest  is 
upon  valid  process  issued  by  a  court  having  jurisdiction, 
trespass  for  false  imprisonment  will  not*  lie,  though  such 
arrest  is  maliciously  procured  by  the  prosecutor  without 
probable  cause."  In  Colter  v.  Lower^  35  Ind.  285,  on  p. 
286,  the  same  judge  says  :  "  If  the  imprisonment  is  under 
legal  process,  but  the  action  has.  been  commenced  and  car- 
ried on  maliciously  and  without  probable  cause,  it  is  mali- 
cious prosecution.  If  it  has  been  extra-judicial,  without 
legal  process,  it  is  false  imprisonment."  He  refers  to  Turpin 
V.  Remy^  3  Blackf.  210,  and  Johnstone  v.  SuttOHy  I  T.  R. 
544.  "  Trespass  is  the  only  form  of  action  for  an  assault  and 
battery  where  the  action  is  brought  by  the  party  injured." 
I  Saund.  PL  &  Ev.  142.  Case  lies  in  general  to  recover 
damages  for  torts  not  committed  with  force  actual  or  implied. 
I  Saund.  PI.  Ev.  715.  So  where  process,  upon  which 
the  party  is  arrested  or  held,  is  irregular,  trespass  was  the 
proper  form.  I  Saund.  PL  &  Ev.  717.  Without  accumu- 
lating authorities,  we  think  the  rule  was  correctly  laid  down 
in  Seeger  v.  Pfeifer  and  Colter  v.  Lower,  supra,  and  we  must 
hold  the  second  paragraph  good  as  for  a  false  imprisonment, 
and  not  for  malicious  prosecution.  The  gravamen  of  the 
action  is  for  arresting  and  imprisoning  the  plaintiff  without 
Vol.  XLIII.— s 
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legal  process,,  sind  the  averments  relative  to  the  mftlkiotts 
purposes  of  the  defendants  and  tlie  circumstances  of  tihe 
arrest  and  imprisonment  are  only  by  way  of  agf^'avation* 

Both  paragraphs  are  for  the  same  cause  of  action^  false 
imprisonment  The  rules  of  law  rdating  to-  actions  of  tres- 
pass for  false  imprisonment,  and  not  for  mdicious  prosecu- 
tion, must  govern  in  deciding  the  case*  We  suppose  that 
this  view  waa  not  considered  in  th/s  court  bdow*  Perhaps 
the  appellee  did  not  iiitend  to  frame  the  aee<H)d  paragraph 
so  as  to  make  it  an  a^on  for  felse  imprisonment  ckcIu- 
sively;  but  by  his  averments,  the  fact  of  an  arrest  under 
legal  process,  is.  absolutely  e3«cluded«  Manifestly^  the  atten- 
tion of  the  learned  judge  before  whom  the  cause  was  tried 
was  not  called  particularly  to  the  para^^pb  during,  the 
trial. 

The  appdlants  filed  joint  answens  to^  the  whole:  complaint^ 
aod  justified  as  public  officers  under  the  laws  of.  the  StatQ 
and  certain  ordinances*  of  the  city  of,  IndiaQap<rfis.  Thein 
official  diaiacter  is  alleged  to  he-  the  same;  as  stated:  in  the 
second  paragraph  of^  the  complaint^  and  the  grounds  ofi  the 
airest.  the  violation  of  the  criminal  laws  of  the  State  and 
lihe  ordinances  of  the  cily  on  view  of  the  marshal*  and  that 
he  and  the  lieutenant  of  pdice  arrested  him  for  the  oflfencea 
named ;  that  the  offence  was  committed  and  the  arrest  mad.^ 
in  the  night  time,  so  that  there-  was.  no  court  in  session 
before  whom  he  could  be  taken ;  that  they  immediatiely  coa- 
yeyed  him  ta  the  jail  of  the  county  and  thea  requested  the 
turnkey  of  thp  aberiS*  to  receive  him  as^  a«  prisooer,  on  tlie 
charge  for  which  he  was  arrested;  that  the  turnkey  did. sq 
receive  hinh  after  he  wa^  informed  of  the  reason  of  his 
arresty  and  not  before^  when  he  took. him  into  his*  custody 
and  committed  him  to  jail,  and  there  detained  him  for  one 
hour,  when  he  was  r^ased  on  bail  by  order  of  the  city 
judge;  that  the  plaintiff  was  convicted  of  the  charge  for 
which  he  was  aiiFesled,  on  being  arraigned  tile  next  moming ; 
dfid  tiiat  he;  was  ^uiilty  as.  charged^  The  defendants  >  avter 
that  all  they  did  in  the  premises  was  wholly  without  malice; 
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that  they  had  a  reasonable  and  probable  cause  for  arrest- 
ing hiihy  and  deny  all  conspiracy  to  injure  the  plaintiff  It 
is  also  alleged  that  the  jail  of  the  county  was  the  city  jail 
at  the  time  of  the  arrest  and  imprisorinient,  and  that  Parker 
as  sheriff  and  jailer  had  the  custody  of  all  prisoners  for 
violation  of  the  city  ordinances.  Certain  ordinances  are 
set  out  in  full,  under  which  the  defendants  professed  to  act. 
It  is  ftrrther  alleged  that  in  making  the  arrest,  Umversaw 
and  Boa2  did  not  usie  any  more  force  than  was  absolutely 
necessary. 

The  answer  consists  of  four*  paragraphs;  the  general 
detfial  and  three  affirmative  paragraphs,  each  of  the  affirma- 
tive paf^gra|)hs  setting  up  the  particular  offence  of  which 
the  plaintiff  was  alleged  to  have  been  guilty,  and  for  which 
he  was-  arreted.  Iii  their  general  features  they  are  the 
same.  Sejistrate  demurrers  were  sustained  to  those  para- 
gti^phs*. 

The  cit^  marshal  has  authorify  to  arrest  within  the  city, 
wiAobt'pi'ocess,  all  persons,  who,  within  his  view,  commit 
any  crime  or  mfisdemeanor,  or  violate  any  ordinance  of  the 
dtjr  arid  take  them  before  the  mayor  or  other'  officer  having 
jamdieSon  of  the  offence  with  which  the  persons  so  arrested 
are  charged,  and  detain  them  in  custody  until  the  cause  of 
tke  stf^esthas  bc^h  inV6^gated.  He  may  also,  without  any 
writ  or  otdtt  of  attachment,  confine  any  person  guilty  of 
any  offehce  againist:  the  penal  laW5  of  the*  State  or  ordinances 
of  the  fMy,  in  thtf  city  watch-house;  or  prison,  or  county  jail, 
if  the  arrest' be  made  when  die  court  having  jurisdiction  of 
tile  oflence  with  whfch  the  person  so  arrested  is  charged 
rfiall  not  be  in  opeh  session,  until  there  shall  be  an  opportu* 
ti^  to  bring  hirii  befbre  the  proper*  court  for  trial,  not 
exceeding  e^hteen  hours,  unless  by  order  of  the  court,  etc. 
3  fed.  Sfeit.  75,  sfec.  20. 

TTie  oHifinances  df  thef  dtjr  require*  that  the  patrolmen  of 
lil^  police  force  shfeJl  arrest  and  takfe  beforef  the  mayor,  with 
or  without  pfocesis;  all  persons'  caught  in  the  act  of  violating 
any  oftiintece  dT  th^  city,  or  p'erial  law  of  the  State/  and 
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that  they  shall  notify,  parties  ignorant  of  the  ordinances 
regulating  the  use  of  the  streets^  alleys,  and  sidewalks,  and 
if  they  persist  in  violating  the  same,  to  arrest  and  take  them 
before  the  mayor  or  commit  to  jail  without  process.  The 
marshal  or  his  assistants  or  any  police  officer  of  the  city 
are  also  empowered  and  enjoined  to  arrest,  with  or  without 
warrant,  all  persons  who,  in  •the  night  time  or  on  Sunday, 
shall  be  found  rioting,  fighting,  or  in  any  manner  disturbing 
the  public  peace  within  the  city,  and  commit  such  offender 
to  jail  or  the  city  prison  for  safe-keeping  until  complaint 
against  him  can  be  made  to  the  mayor. 

Each  of  the  paragraphs  to  which  demurrers  were  sus- 
tained stated  that  the  plaintiff  had  been  guilty  of  a  violation 
of  some  criminal  law  of  the  State,  or  ordinance  of  the  city, 
stating  that  the  offence  was  committed  on  view  of  the  appel- 
lant, the  city  marshal,  and  that  the  arrest  was  made  '*  then 
and  there ;"  that  the  city  had  no  jail  or  prison  of  its  own, 
and  that  the  county  jail  had  been  adopted  for  that  purpose  ; 
that  the  appellant  Parker,  through  his  turnkey,  received 
the  appellee  from  the  city  officer  having  him  in  custody  on 
such  arrest,  in  the  course  of  his  duty  as  jailer,  after  being 
told  that  they  had  arrested  him  for  the  offence  in  view,  using 
no  more  force  than  was  necessary. 

We  are  referred  by  the  appellee  to  Low  v,  Evans,  i6  Ind. 
486,  to  show  that  the  arrest  was  without  authority.  That 
case  was  decided  under  the  act  of  1857,  for  the  incorporation 
of  cities.  Under  that  act,  the  marshal  was  the  chief  minis- 
terial officer  of  the  city,  and  invested  with  the  powers  of  a 
constable  therefor.  He  was  authorized  to  execute  and  return 
all  process  directed  to  him  by  the  mayor  or  city  judge,  or 
order  of  the  common  council,  and  he  might  also  execute 
process  directed  to  him  by  any  justice  of  the  peace  of  the 
city.  It  was  his  duty  to  suppress  all  riots  and  disturbances 
of  the  peace,  and  arrest  persons  guilty  of  the  same,  i  G. 
&  H.  221,  sec.  23.  His  authority  under  the  act  of  1867  is 
much  more  extensive.  3  Ind.  Stat.  75,  sec.  29,  supra.  By 
that  act  he  has  authority  to  arrest  without  process  all  per- 
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sons  who,  within  his  view,  shall  commit  any  crime  or  misde- 
meanor, or  violate  any  ordinance  of  the  city,  and  detain  them 
in  custody  until  the  cause  of  the  arrest  can  be  investigated. 
If,  when  the  arrest  shall  be  made,  the  court  having  jurisdic- 
tion of  the  offence  shall  not  be  in  open  session,  he  may  confine 
the  person  so  arrested,  in  the  city  watch-house,  or  prison,  or 
county  jail,  until  there  shall  be  an  opportunity  to  bring  him 
before  the  proper  court  or  officer,  which  he  shall  do  at  the  ear- 
liest period.  We  think  this  last  act  confers  ample  authority 
upon  the  marshal  to  make  the  arrest  and  commit  the  person 
arrested  to  prison,  the  act  having  been  committed  within  his 
view  and  the  arrest  made  in  the  night  time.  We  think  it 
not  unreasonable  to  hold  that,  ordinarily,  no  court  would  be 
open  in  the  night.  The  right  in  the  marshal  to  imprison  in 
the  county  jail  carries  with  it  the  corresponding  right  in  the 
jailer  to  receive  and  retain  the  prisoner.  In  Vandeveer  v. 
Mattocks^  3  Ind.  479,  it  was  held  that  a  constable,  as  a  con- 
servator of  the  peace,  had  authority  to  arrest  a  person 
charged  with  a  breach  of  the  peace  committed  within  his 
view,  and  to  detain  him  a  reasonable  time,  for  the  purpose 
of  taking  him  before  a  magistrate;  and  in  Low  w.  Evans, 
supra,  on  page  489,  the  judge  delivering  the  opinion  of  the 
court  said:  "If  the  power  exists  in  the  ministerial  officer  to 
arrest  on  view,  it  is  subject  to  the  statutes  of  the  State,  and 
to  general  and  known  principles  of  law."  We  think  the 
statute  has  wisely  conferred  the  authority  upon  the  marshal 
to  arrest  without  warrant,  for  violations  of  the  city  ordi- 
nances, as  well  as  the  criminal  laws  of  the  State,  when  com- 
mitted within  his  view,  and  to  imprison  for  a  reasonable  time, 
until  a  trial  can  be  had.  Without  such  power  it  would  be 
quite  difficult  to  apprehend  and  bring  to  justice  violators  of 
the  ordinances.  They  are  often  committed  in  the  night  and 
at  other  times  when  it  is  impossible  to  get  a  warrant  authoriz- 
ing the  arrest  before  the  offender  will  escape  and  thus  avoid 
punishment. 

The  appellee  insists  that  the  officers  arresting  him  and  the 
sheriff's  bailiff  were  authorized  and  required  to  take  bail, 


70  SUPREME  COURT  Of  INDIANA. 


Bow  </«/.».  Tate. 


■S^^RWVW 


and  to  accept  for  that  purpose  .the  oioney  and  property 
pifered  by  him.  He  refers  us  to  2  G.  &  H.  397,  .sees.  38  and 
40.  The  first  provides,  that  any  officer  authopzed  to  execute 
a  warrant  in  a  crimjmd  action  may  take  the  recognizance 
and  approve  the  bail.  That  does  not  authorize  hiip  to  fix 
the  amount  of  the  bail.  The  other  section  provides,  thai  the 
defendant  may,  in  the  place  of  giving  bail,  deposit  with 
the  clerk  of  the  court  to  which  he  is  held  to  bail  the  sum 
mentioned  in  the  order.  That  section  did  nQ%  authorize  the 
officers  having  the  appellee  in  custody  to  accept  of  prop- 
erty or  money  as  a  pledge  or  security  for  his  appearance  to 
answer  the  charge.  Those  sections  of  the  statute  wer^  not 
iatended  to  apply  and  have  no  reference  to  arrests  like  the 
9ne  under  consideration.  They  relate  entirely  to  arrests 
made  under  warrants  issued  from  courts  of  recprd. 

The  appellee  also  insists  that  the  arrest  mx^st  be  made 
immediately  after  the  commission  of  the  offence,  tQ  justify 
t^e  officers  for  majking  it  without  warrant  stnd  as  on  view, 
and  we  are  referred  to  Commonipealfk  v.  Carey,  i  ?  Cusb.  ZAJ^^ 
tp  sustain  him.  That  does  not  sustain  the  doctrine  contended 
for.  What  was  held  in  that  case  was,  that  a  constable  or 
Other  peace  officer  could  not  arrest  one  without  a  warrant  for 
a  crime  proved  or  suspected,  if  such  crime  were  not  an 
offence  amounting  in  law  tp  a  felony.  In  Addisoa 
Torts,  557,  it  isssud:  "If  an  assault  be  committed  within 
view  of  a  constable,  be  has  authority  to  ariest  the  offender 
at  the  time,  or  as  soon  after  as  he  ccuiveniently  can,  so  as 
tp  come  within  the  expression  '  recently,'  not  only  to  prer 
vent  a  further  bre^h  of  the  peape,  but  also  to  secure  the 
offender  for  the  purpose  of  taking  him  before  a  magistrate.'* 
The  complaint  alleges  that  fifteeii  minutes  elapsed  between 
the  commission  of  the  oflence  and  the  airest,  ^ut  it  does  not 
appear  that  it  could  have  been  made  earlier.  We  think  the 
apswer  not  defective  for  filing  tp  ap&wer  that  allegation. 

The  complaint  alleges  that  the  defendants  arrested  and 
imprisoned  and  detained  him  oa  the  pretended  and  false 
charge  of  profanity ;  tb^  ^fter  \^  bad  given  bail  for  that 
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offence,  two  other  ialst  chaoges  were  trumped  up  and  ptii- 
lerred  against  bim,  and  that  he  was  uakiwfully)  ete.,.  detained 
in  jail  on  each  of  these  charges.  Each  of  the  paragraphs 
of  the  answer  justifies  the  arrest  and  imprisonment  for  a 
single  ofience,  charged  in  the  complaint^  but  £dk  to  confess 
and  avoid  or  deny  the  others,  although  purporting  to  answ^i* 
the  whole  comfdaint.'  For  that  cause  they  are  bad,  and  tht 
demurrers  to  them  were  correctly  sustained. 

An  answer  had  been  filed,  containing  a  paragraph  jus^ 
tifying  each  of  the  s^etal  acts  of  trespass  alleged  in  the 
complaint  On  motion  of  the  plaintiff^  the  court  required 
the  defendants  to  separate  and  numba*  tiie  paragraphs^  so 
that  each  pafagraph  should  contain  only  a  justification  fOT 
one  allied  tre^ass.  The  defendants  excepted  to  the  ruli* 
ing  of  the  court  and  saved  the  question  by  a  bill  of  exce|>- 
tions,  but  failed  to  assign  it  as  error,  and  l^e  question  it 
not  before  us  for  our  decision. 

The  cause  was  submitted  to  a  jury  for  trial  on  the  genersd 
denial,  and  a  verdict  rendered  for  tbt  appellee,  as  hereinbefbi^ 
stated. 

It  will  not  be  necessary  to  notice  all  the  reasons  assigned 
for  a  new  trial  an  the  appellants'  motion.  Some  are  nidt 
available  reasons  for  a  new  trial,  and  some  are  abandoned  iH 
this  court  Those  relied  upon  for  a  reversal  of  this  caus^ 
relate  to  instructions  given  and  refused  and  the  damage! 
assessed  by  the  jury* 

The  court  was  asked  to  instruct  the  jury,  that  in  order  to 
maintain  the  action,  Uiey  must  find  from  the  evidence  that 
the  acts  of  the  appellants  complained  of  must  have  b^etl 
done  ipaliciously  and  without  probable  cause.  We  think 
the  court  committed  no  error  in  refusing  such  instructions. 
llie  action  was  for  &lse  imprisonment,  and  not  malicious 
prosecution,  and  it  was  not  necessary  to  prove  malice  or  want 
of  probable  cause.  Colter  v.  LoUfcr,  35  Ind.  285.  The  aver- 
ments of  malice  did  not  change  the  gravamen  of  the  action* 
They  only  tended  to  show  aggravation.  We  do  not  think 
it  necessary  to  copy  the  instructions  relating  to  that  question^ 
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or  refer  to  the  numerous  authorities  examined.  The  case 
last  cited  is  decisive  on  that  point.  We  are  satisfied  with 
and  adhere  to  it. 

The  court  committed  no  error  in  refusing  to  give  the 
instructions  asked  relative  to  the  protection  of  the  officers, 
in  making  the  arrest,  as  a  full  and  complete  defence  to  the 
action.  Demurrers  had  been  sustained  to  the  answers  justi- 
fying the  arrest  and  imprisonment.  Such  defence  was  not 
available  under  the  general  denial.  Sec.  91,  2G.  &  H.  113; 
Woodv.  Mansell,  3  Blackf.  125  ;  Lair  v.  Abrants^  5  Blackf 
191 ;  jfohnson  v.  Cuddington,  35  Ind.  43. 

The  eighth  instruction  asked  by  appellants  and  refused 
required  the  court  to  instruct  the  jury,  that  if  Parker  was  not 
personally  present  when  the  appellee  was  arrested  and 
imprisoned  and  did  not  know  of  such  arrest  and  imprison- 
ment until  after  his  discharge,  and  that  if  it  was  not  by  his 
procurement,  they  should  find  for  him.  The  instruction  was 
correctly  refused.  Parker  was  liable  for  the  acts  of  his 
deputy,  or  jailer,  within  the  scope  of  his  authority.  Addison 
Torts,  931. 

The  appellants  in  their  eleventh  instruction  asked  the  court 
to  charge  the  jury,  that  they  had  no  authority  to  fix  the  bail 
and  take  a  recognizance  of  the  appellee,  until  the  amount  had 
been  fixed  by  the  city  judge,  and  that  they  had  no  right  to 
receive  in  pledge  any  article  of  value  as  security  for  his 
appearance,  and  that  their  failure  to  do  so  was  no  evidence 
of  malice.  The  court  refused  to  give  it,  but  gave  the  follow- 
ing as  a  substitute:  "I  think  the  jailer  had  no  right  to  fix 
bail>  therefore  his  refusal  to  fix  the  bail  was  not  evidence  of 
malice ;  but  the  fact  that  he  had  no  right  to  fix  bail  would 
not  authorize  him  to  put  the  plaintiff  into  a  filthy  place, 
amongst  drunken  men,  even  if  (he  had  the  right  to  detain 
him  in  custody." 

The  complaint  alleged  that  the  appellee  had  offered  to 
give  to  the  appellants  property  in  pledge  for  his  appearance 
to  answer  the  charge  for  which  he  was  then  under  arrest ; 
that  they  had  refused  to  take  it  and  discharge  him,  and  had 
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maliciously  detained  him  in  prison.  He  had  also  offered 
evidence  to  sustain  it.  The  object  of  the  charge  was  to 
inform  the  jury  that  they  had  no  authority  to  fix  the  bail  or 
take  property  in  pledge  for  his  appearance,  and  that  thein 
failure  to  do  either  was  no  evidence  of  malice.  In  the  sub- 
stituted charge  the  court  told  the  jury  that  they  had  no  right 
to  fix  the  bail,  but  omitted  to  tell  them  that  the  appellants 
had  no  right  to  receive  the  pledge.  They  were  told  that  the 
failure  to  fix  the  bail  was  no  evidence  of  malice,  but  they 
were  not  told  that  the  refusal  to  receive  the  pledge  and  dis- 
chaige  the  appellee  was  not  evidence  of  malice.  We  have 
already  shown  in  a  former  part  of  this  opinion  that  they  had 
no  authority  to  do  either.  Malice  was  an  important  element 
in  the  action  to  increase  the  damages,  and  we  think  the 
appellants  were  entitled  to  have  the  charge  given  as  it  was 
asked. 

We  have  said  that  the  marshal  had  authority  to  arrest 
when  the  offence  was  committed  in  his  view  and,  under  cer- 
tain circumstances,  commit  to  jail;  that  such  authority 
necessarily  conferred  upon  the  jailer  the  right  to  receive  and 
imprison  the  prisoner.  If  he  had  the  right  to  receive  the 
prisoner  when  brought  to  him  by  the  marshal  with  the 
declaration  that  he  had  been  arrested  for  an  offence  commit- 
ted on  view,  that  declaration  would  stand  in  the  place  of  a 
mittimus  in  other  cases,  and  it  would  be  the  duty  of  the 
jailer  to  receive  him  as  a  prisoner,  without  regard  to  the 
question  of  his  guilt  or  innocence. 

The  tenth  instruction  asked  and  refused  recognized  this 
doctrine.  But  it  went  further  and  told  the  jury  that  in  such 
case  they  must  find  for  Parker,  the  sheriff,  and  the  court  did 
right  in  refusing  it,  because  there  was  no  answer  justifying 
his  acts  as  jailer. 

There  is  one  other  question  in  the  case,  and  that  is  how 
iar  the  appellants  are  liable  for  the  acts  of  each  other.  If 
there  was  a  conspiracy  between  them  or  any  two  of  them, 
each  of  them  engaged  in  the  conspiracy  is  liable  for  the  acts 
of  the  other,  done  in   pursuance  of  the  conspiracy.    So 
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each  is  liable  for  acts  in  which  he  participated.  If  the  police 
officers  arrested  the  appellee  aad  brought  him  to  the  jail, 
and  then  delivered  him  to  the  jailer  as  a  prisoner,  informing 
faim  of  the  arrest  for  a  criminal  offence  committed  on  their 
^  view,  by  receiving  him  as  jailer,  he  did  not  thereby  become 
liable  for  their  jmor  wrongful  or  oppressive  acts.  And  if 
the  jailer  unnecessarily  put  him  into  a  filthy  place,  or  other^ 
wise  thereafter,  whilst  holding  him  in  custody,  exceeded 
his  authority,  the  police  officers  did  not  become  liable  with 
the  jailer,  unless  they  advised  or  in  some  manner  partiot* 
pated  in  such  oppression  or  excess  of  authority. 

The  judgment  of  the  said  Morgan  Circuit  Court  is  reversed^ 
with  costs;  and  the  causa  is  remanded,  for  further  proceedings 
tn  pursuance  of  this  opinion,  with  leave  to  both  parties  to 
amend  their  pleadings. 

BusKiRK,  J.,  having  been  of  counsel  was  absent. 

Petition  far  a  rehearing  overruled. 


Chase  v^  The  Arctic  Dftchers. 

Ditching  Associatidn^ — ^^ruuMv.— V^ei«  the  tttlcles  of  associatiaB  of  a 
corporation  gave  the  corporate  aame  as  **  The  Arctic  Ditchers,"  and  the 
assessment  of  benefits  was  made  in  the  name  of  "  The  Arctic  Ditchers'  Asso- 
ciation," the  Tariance  was  not  fatal  to  the  assessment  on  appeal. 

Same. — Filing  Assessment. — From  the  date  of  the  filing  of  the  assessment  xA 
the  recorder's  office  h  is  a  lien  on  the  lands  assessed,  without  regard  to  the 
date  at  whidi  it  is  recorded. 

Same. — FUing  Articles.'^Tht  filing  of  the  articles  of  association  in  the  record- 
er's office  fixes  the  date  at  which  a  company  becomes  a  corporation. 

Motion  for  New  Trial. — ^The  erroneons  sostaining  of  a  demuirer  to  a  com- 
plaint  is  not  a  reason  for  a  new  trial. 

From  the  Tipton  Circuit  Court. 

y.  Green  and  D.  Waugh,  for  appellant 

N.  R.  Overman,  N.  W.  Parier,  and  y.  71  Cox,  for  appellee* 

DowNEV,  J.— A  corporation  was  organized,  under  proper 
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articles  of  associatioa,  in  pursuance  of.  the  draining  law  of 
1869,  3  InA  Stat.  222,  by  the  napae  of  **  The  Arctic  Ditch- 
ers." Appraisers  were  appoinyted,  and  an  assessment  was 
made  and  a  schedule  returned.  The  appellant,  whose  lands 
had  been  assessed,  appealed  to  the  circi^it  court.  In  the 
circuit  cour};  the  appellant  filed  an  answer  consisting  of  fiv/e 
paragraphs.  In  the  firsts  he  alleges  that  the  association  wa9 
organized,  and,  in  its  articles  of  association,  denominated 
"The  Arctic  Ditchers,^'  and  that  the  assessment  was  made 
by,  and  la  the  name  and  style  of,  '*  The  Arctic  Ditchers' 
Association."  In  th?  second,  it  is  stated  that  the  lands  of  the 
appellant  were  in  no  wise  benefited  by  the  construction  cif 
the  proposed  drain.  In  the  third,  it  is  affirmed  that  the 
appraiseooent  of  benefits  was  not  recorded  in  the  recorder'^ 
oiSce  within  thirty  days  from  the  time  of  giving  notice  of 
the  filing  of  the  same  for  record,  and  was  not  recorded  for 
six  months  after  the  notice  of  filing  was  given  as  aforesaidl 
In  the  fourth,  it  is  asserted  that  the  articles  of  association 
were  not  recorded  in  the  recorder's  office  of  Tipton  county, 
Indiana,  before  the  assessment  was  made*  And*  the  fifth  i$ 
as  follows :  ''  And  for  further  answer  defendant  ^ays  that  tbe 
lands  described  in  the  supposed  assessment  of  benefits  are 
Bot  benefited  to  the  amount  of  the  said  assessment,  that 
the  assessment  is  excessive." 

Demurrers  were  filed  to  the  first,  third,  and  fourth  parar 
graphs  of  the  answer  and  sustained.  There  was  a  reply  by 
general  denial  to  the  second  and  fifth  paragraphs.  A  trial 
^y  jury  terminated  in  a  verdict  for  the  appellee,  assessing 
the  benefits  in  the  same  amounts  as  were  assessed  by  the 
appraisers.  Motions  for  a  new  trial  and  in  arrest  of  judg* 
oient  were  made  by  the  appellant  and  overruled,  and  there 
was  final  judgment  for  the  appellee  on  the  verdict. 

The  errors  assigned  are,  i,  2,  and  3,  sustaining  the  demur- 
rers to  the  first,  third,  and  fourth  paragraphs  of  the  answer ; 
i,  overruling  the  motion  for  a  new  trial;  and,  5,  overruling 
the  motion  in  arrest  of  judgment. 
The  first  question  is,  whether  the  variance  in  the  name 


"h- 


76  SUPREME  COURT  OF  INDIANA. 


Qiase  V.  The  Arctic  Ditchers. 


of  the  corporation,  alleged  in  the  first  paragraph  of  the 
answer,  is  fatal  to  the  assessment.  The  order  of  the  court 
appointing  the  appraisers  is  not  set  out  in  the  record,  but  the 
assessment  commences  as  follows :  '*  We,  the  undersigned, 
appointed  by  the  Court  of  Common  Pleas  of  Tipton  county, 
Indiana,  as  appraisers,  to  perform  the  duties  devolving  upon 
us  by  law  as  appraisers  of '  The  Arctic  Ditchers*  Association,' 
having  been  ordered  by  the  board  of  directors,"  etc.  Then 
follows  a  description  of  each  tract  of  land  of  the  appellant, 
with  the  statement  that  the  benefits  are  for  the  construction 
of  the  drain  of  The  Arctic  Ditchers'  Association,  and  the 
amount  of  the  benefit  to  each  tract  is  stated.  We  are 
referred  by  counsel  for  the  appellant  to  Glass  v.  The  Tipton, 
etc.,  Turnpike  Co,,  32  Ind.  376,  to  show  that  the  assessment 
is  void  for  this  variance  in  the  name  of  the  corporation. 

In  case  of  an  appeal  under  the  act  in  question,  there  is  no 
law  by  which  the  court  must  be  governed  in  the  disposition 
of  the  case  on  appeal.  The  act,  sec.  6,  simply  says,  ^^  Pro- 
vided, that  upon  filing  such  schedule  for  record,  the  secretary 
shall  give  notice  thereof  by  posting  a  notice  in  a  conspicu- 
ous place  in  the  recorder's  office,  and  any  party  aggrieved  by 
any  such  assessment  may  within  thirty  days  thereafter 
appeal  therefrom  to  the  circuit  or  common  pleas  court  of  said 
county."  In  the  case  under  consideration,  the  court  and  the 
parties  seem  to  have  supposed  that  the  proper  practice  was 
for  the  appellant  to  plead  to  the  assessment  or  transcript 
treating  it  as  a  complaint.  We  do  not  decide  that  this  was 
the  proper  course,  but  as  it  was  adopted  and  followed  in 
the  court  below  without  objection,  we  make  no  question  with 
reference  to  it  How  far  ought  a  defect  in  the  assessment 
to  be  allowed  to  controt  the  case  on  appeal  ?  It  seems  to 
us  that  if  there  was  no  valid  assessment  made  in  the  first 
place,  this  may  be  shown  on  appeal,  in  a  proper  mode, 
and  that  where  shown  it  will  be  sufficient  to  set  aside  the 
proceeding,  so  far  at  least  as  it  is  erroneous  or  invalid.  But 
we  cannot  think  that  there  is  any  fatal  variance  in  the  name 
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of  the  corporation,  nor  do  we  think  that  the  case  in  32  Ind. 
is  an  authority  in  this  case. 

The  next  question  is  as  to  the  time  within  which  the 
assessment  must  be  recorded.  It  is  alleged  in  the  third  par- 
agraph of  the  answer  that  it  was  not  recorded  for  six  months 
after  the  notice  of  the  filing  of  the  same  in  the  recorder's 
office.  By  the  sixth  section  of  the  act,  the  assessors  are 
required  to  return  their  assessment  to  the  secretary  of  the 
company,  and  he  is  required  to  cause  it  to  be  filed  for  record 
in  the  office  of  the  recorder  of  the  county  in  which  the  land 
therein  described  shall  be  situated.  From  the  date  of  such 
filing,  the  assessment  becomes  a  lien  on  the  land  assessed. 
Upon  the  filing  of  the  schedule  for  record,  the  secretary  is 
required  to  give  notice  of  such  filing  by  posting  notice,  etc. 
The  time  of  recording  the  schedule  or  assessment  seems 
not  to  be  very  material.  The  filing  of  it  fixes  the  time  when 
the  lien  accrues,  and  the  time  of  giving  the  notice  seems  to 
govern  the  time  within  which  the  appeal  may  be  taken. 
We  think  the  demurrer  to  the  third  paragraph  of  the 
answer  was  rightly  sustained. 

The  fourth  paragraph  of  the  answer  relies  upon  the 
failure  to  record  the  articles  of  association  before  the  assess- 
ment was  made.  There  is  nothing  in  this  objection.  The 
filing  of  the  articles  of  association  is  the  act  which  fixes  the 
date  at  which  the  company  becomes  a  body  corporate. 
Sec.  3. 

The  first,  second,  and  third  reasons  for  a  new  trial  are 
the  alleged  errors  in  sustaining  the  demurrer  to  the  first, 
third,  and  fourth  paragraphs  of  the  answer.  The$e  are  not 
reasons  for  a  new  trial,  and  have  rlready  been  considered. 
The  other  reasons  are,  that  the  verdict  is  no(  sustained  by 
sufficient  evidence,  and  is  contrary  to  law.  The  evidence  is 
not  in  the  record,  and  we  can  decide  nothing  on  these  points 
for  that  reason. 

The  judgment  is  affirmed,  with  costs. 
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BuRGETT  V.  BuRGErr: 

Malicious  Prosecution.— '^z^tiifxkv.— -lb  an  action  for  msdicioas  prosecntioiiy 
evidence  offered  by  the  defendant  to  prove  that  before  the  prosecation  against 
the  plaintiff  xvas  comttenced,  he  consulted  for  advice  and  direction  one  who 
had  for  twelve  yetts  beeik  a'  justice  of  the  peace,  but  who  wM  not  this  justice 
before  whom  the  ptoseeutionwas  commenced,  and  made  to'  him'  a  fiall  abll 
fair  statement  of  all  the  facts,  and  was  by  him-  advised  to  institute  the  pto> 
ceeding,  is  inadmissible,  for  the  purpose  of  showing  that  the  defendant  acted 
with  probable  cduse  and  without  malice. 

SAMC-^If  the  del^ndant  in  such  action^  before  the  siiit  alleged  to  have;  btftik 
malicious  was  instituted,  in  good  faith  consalied  a-  practisii^  attftrfley»  aUd 
made  to  him  a  full  and  fair  statement  of  his  case,  and  was  advised  by  thi 
attorney  to  prosecute  his  complaint,  this  is  a  strong  drcumstaace  to  repel  th« 
presumption  of  malice  and  want  of  probable  cause. 

Same. — Probable  Caug&.^-'Siaiemenis  of  CredibU  Personi.'^AAf^Xi^diitA'mvtiA. 
a»  motion,  in  making;up  his-  belief  of  problble  caode  for  instittitii^ith^  pVOsi- 
cntion  alleged  to  have-been  malicious,  is  justified  in  giving  credit  t9  thestet»> 
ments  of  credible  persons,  whom  he  believes. 

iksTltucnoNS. — It  is  the  duty  of  a  party  who  desires  a  particular  charge  to 
ppepaare  it  arid  ask  that  it  be  given  to  the  jury;  and  if  he  fails  t^  do^  so;  aMl 
the  court  omits  to  chaigi^  on  the  subject)  he  cannot  eomplain. 

From  the  Tippecanoe  Common  Pleas. 

%  A,  Stein  and  W.  D.  Mon,  for  appellant: 
R.  C.  Gregory,  R.  P.  DehaH,  %  R.  Cofffi>^^  aid  T.  A 
Ward,  for  appellee. 

WoRDEN,  J.'-^This  was  an  aettoff  by  the  appiellee  a|r2finsf 
the  appellant  for  malicious  prosecution  in  suing  oUt  ancF 
prosecuting-  a  peace  wartant'  agtatinst  the  plakitifi)  an  the 
charge  that  the  defendant  had  just  cause  to  fear,  and  A\4i 
finr,  that  the  plahitifr  vrould  d^tfoy  alftd  injure  his  per-' 
sonal  property.  Issue,  trial,  verdict  and  judgment'  fbr  the*^ 
plainttiff; 

No  question  is  made  upon  the  pleadings.    The  appellant^ 
moved  for  a  vSfi^VtvaX^  but  his  motion  -was  overruled.  We  will 
notice  the  grounds  upon  which  it  is  here  urged  that  a  neW 
trial  should  have  beeit^  gusftited:    A  bill  of  e^eeeptiond^  shows 
that  the  defendant  ''  oflered  to  show  by  his  own  testimony, 
in  order  to  show  that  he  had  acted  with  probable  cause  and 
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without  malice  in  prosecuting  a  peace  warrant  against  the 
^QtifT,  that  before  suing  out  the  peace  warrant  against  the 
plaifitifT,  he  bad  consulted  for  advice  and  direction  Joseph- 
Mitchell,  who  resided  at  the  Battle  Ground/'  near  which  both 
parties  resided,  **  and  for  twelve  years  before  July,  1869,  had 
been  a  justice  of  the  peace-  in  active  practice ;  all  wdl  known 
to  the  defendant ;  and  had  made  a  full  and  fidr  statement 
tD  the  said  Mitchell  of  the  facts  and  circumstances  which  led 
him  to  apprehend  injury  to  his  property  at  the  hands  of  the 
^ainttff;  and  that  thereupoa*  die  said  Mitdiell  had  advised 
bim  to  stte  out  a  peace  wacrant  against  the  jdaintifi^  and  that 
he  had  acted  in  pursuance- of  that  adviop;  but  the  plaintiff! 
by  her  counsel  objected  to  all'  such  testimony,  and  the  court 
^MStaiiied  tte  objection  and  refused  to  aBorw  the  testimony^ 
to  be.  givei^  to  which  the  defendant  then  and  there  excepts 
cd." 

We  are  of  opimon  tliat  the  ruling  of  Ite  court  below  was 
correct;,  and  the  evidence  properly  exduded*  In  Olmstecui' 
\,  Partridge,  16  Grqr,  381,  like  evidence  waar  offered  and 
exduded.  We  make  the  following  extract  from  the  opin<* 
ion  of  the  court  in  that  case : 

"In  actions  for  malicious  prosecution^ it  has  been  held- 
to  be  competent  for  the  defendai^  to  prove,  in  order  tfir 
establish  the  fact  of  probable  cauae^  that  in^  prosecuting  thd" 
plaintifr  on;  a  crinunal'  charge  he  acted  in  accordance  witlr 
the  advice  of  counsel  on  a  full  and  correct  statement  of  sdt 
the  material  facts  bearing  on  the  cas&  *  *  ^'  But  sucte 
testimony  has  alwa)^  been,  limited  to  communications  with, 
counsel  or  attorneys.  Statements  made  to*  other  persons* 
aad  advice  given  l^  them  have  never  been  deemed  admissi*- 
ble..  The  law  wisely  requires  that  a  party  who  has  insti- 
tuted a  groundless  suit  against  another  should  show  that 
heacted.oathe  advice" of  a^peeson  who-  by  his  professional 
tiaining  and  experience  aad.  as^^  sm  offiberr  of  the  court' 
may  be  reasonably  supposed  to  be  oompetcnt  to  give  safe' 
aad  prudent  counsel  on.  which  a  party  may^  act  honestly 
and  in  good  faith,  although  to  the  injury  of  another.    But 
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it  would  open  the  door  to  g^eat  abuses  of  legal  process,  if 
shelter  and  protection  from  the  consequences  of  instituting 
an  unfounded  prosecution  could  be  obtained  by  proof  that 
a  party  acted  on  the  irresponsible  advice  of  one  who  could 
not  be  presumed  to  have  better  means  of  judging  of  the 
rights  and  duties  of  the  prosecutor  on  a  given  state  of  facts 
than  the  prosecutor  himself." 

The  case  of  Wilkinson  v.  Arnold^  1 1  Ind.  45,  is  relied  upon 
by  counsel  for  the  appellant,  but  that  case  is  not  in  point 
here.  In  that  case  the  communication  was  made  to  the 
justice  before  whom  the  prosecution  was  instituted.  Here 
it  was  not.  The  prosecution  for  surety  of  the  peace  was 
had  before  justice  Wm.  R.  Todd.  This  difference,  however, 
may  not  of  itself  be  very  important.  But  in  that  case  the 
alleged  malicious  prosecution  was  for  the  larceny  of  corn, 
and  the  defendant  offered  to  prove  that  he  informed  the  jus- 
tice that  he  had  detected  the  plaintiff  in  clandestinely  pull- 
ing and  carrying  away  the  com  in  question,  and  that  he 
desired  to  commence  a  prosecution  therefor  if  it  was  in  vio- 
lation of  the  criminal  law  of  the  State ;  and  that  the  justice, 
after  examining  the  statute,  informed  him  that  it  was  a  lar- 
ceny, and  that  thereupon  the  justice  drew  up  the  affidavit 
for  that  crime.  These  facts  were  held  to  be  a  part  of  the 
res  gestcBy  and^  competent,  the  court  observing  that  "  if  the 
prosecution  was  instituted  for  a  felony  instead  of  a  misde- 
meanor, entirely  through  the  mistake  of  the  justice  as  to  the 
legal  character  of  the  supposed  offence,  this  might  well  be 
considered  by  the  jury  in  determining  the  question  of  mal- 
ice." In  that  case  the  justice  gave  no  advice,  according  to 
the  evidence  proposed  to  be  given,  but  simply  informed  the 
party  that  the  facts  stated  amounted  to  a  larceny  and  drew 
the  affidavit  accordingly. 

In  the  case  under  consideration,  the  facts  offered  to  be 
proved  constituted  no  part  of  the  res  gesUB,  nor  did  they 
tend  to  show  that  the  prosecution  in  any  manner  grew  out 
of  any  mistake  in  point  of  law  of  the  justice  before  whom 
the  proceedings  were  had. 
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It  may  be  observed  that  the  defendant  was  allowed  to 
prove,  and  did  prove,  that  before  commencing  the  proceed- 
ings, he  consulted  "an  attorney  at  law  having  his  office 
at  the  Battle  Ground,"  and  stated  to  him  all  the  facts,  and  was 
advised  by  him  that  his  remedy  was  to  sue  out  a  peace  warrant. 

In  view  of  this  evidence,  as  we  suppose,  the  court  gave 
the  following  instruction,  which  was  excepted  to  by  the 
defendant:  "  If  you  find  that  the  defendant  in  good  faith 
consulted  a  practising  attorney,  and  made  a  full  and 
fair  statement  of  his  case  to  him,  and  was  by  him  advised 
to  prosecute  his  complaint  for  surety  of  the  peace,  this  is 
a  strong  circumstance  to  repel  the  presumption  of  malice 
and  want  of  probable  cause."  The  objection  to  this  charge 
is,  that  the  term  "practising  attorney"  is  used.  We  are 
of  opinion,  however,  that  the  charge  was  entirely  appro- 
priate, in  view  of  the  defendant's  own  testimony,  by  which 
it  appears  that  the  person  whom  he  consulted  was  "  an 
attorney  at  law  having  his  office  at  the  Battle  Ground."  It 
is  reasonable  to  infer  that  he  was  a  practising  attorney  from 
the  &ct  that  he  had  an  office.  The  charge  in  this  respect  is 
clearly  correct  in  the  abstract,  and  as  applied  to  the  evidence. 
Moreover,  if  the  defendant  desired  an  instruction  upon  this 
point  leaving  out  the  qualifying  term  "practising,"  he  should 
have  asked  it. 

We  now  pass  to  the  next  point.  The  defendant  asked, 
and  the  court  refused,  the  following  instruction :  "  In  mak- 
ing up  his  belief,  the  defendant  was  justified  in  giving  credit 
to  the  statements  of  such  persons  as  he  was  accustomed  to 
believe  and  did  believe."  The  court,  however,  did  charge 
fts  follows :  "  In  making  up  his  belief,  the  defendant  was 
justified  in  giving  credit  to  the  statements  of  such  persons 
as  were  credible  and  whom  he  did  believe."  The  charge 
given  was  as  favorable  as  the  defendant  had  a  right  to  ask. 

One  of  thjt  assigned  reasons  for  a  new  trial  was,  that  "the 
court  erred  in  giving  each  and  all  of  the  instructions,  omit- 
ting to  instruct  the  jury  which  or  what  of  the  facts,  if  proved^ 
Vol  XLUL- 
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amounted  in  law  to  the  legal  probable  cause  which  justified 
the  defendant  in  suing  out  the  peace  warrant  on  which  this 
suit  is  grounded."  In  respect  to  the  charges  given  or 
refused,  no  error  is  pointed  out  in  the  brief  of  counsel  other 
than  those  above  noticed.  The  supposed  error  in  failing  to 
charge  as  to  what  facts,  if  proved,  did  or  did  not  amount  to 
probable  cause,  if  error  at  all,  was  error  of  omission,  and  not 
of  commission.  It  may  be  conceded  that  the  question  as 
•  to  what  amounts  to  probable  cause  is  a  question  compound- 
ed of  law  and  fact ;  that  when  the  facts  are  ascertained,  it  is 
a  pure  question  of  law  whether  they  amount  to  probable 
cause.  It  may  also  be  conceded  that  it  is  the  duty  of  the 
court  to  give  to  the  jury  precise  and  definite  instructions  on 
this  subject,  either  by  hypothetically  stating  the  case  claimed 
to  have  been  made  by  either  party,  where  the  facts  are  dis- 
puted, or  otherwise,  so  as  to  leave  the  jury  free  to  determine 
the  facts,  but  fully  enlightened  as  to  the  legal  effect  of  the 
facts  to  be  found  by  them. 

But  it  is  not  error,  such  as  will  reverse  a  judgment,  for  the 
court  to  omit  charging  on  this  subject  in  the  absence  of  any 
request  to  do  so.  In  this,  as  well  as  in  other  cases,  it  is  the 
duty  of  the  party  who  desires  a  particular  charge  to  pre- 
pare it  and  ask  that  it  be  given  to  the  jury ;  and  if  he  fails 
to  do  so,  and  the  court  omits  to  charge  on  the  subject, 
he  cannot  complain. 

We  have  thus  noticed  all  the  grounds  on  which  a  reversal 
is  asked  in  the  brief  of  counsel  for  the  appellant,  and  are  of 
opinion  that  none  of  them  are  well  taken. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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143^    ^ 
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Railroad. —  Tax  to  Aid  in  Construction. — Where  the  county  conunissioners,  I 

on  a  proper  petition,  ordered  an  election  to  be  held  in  a  township  of  the  count)*, 
to  determine  whether  an  appropriation  should  be  made  by  the  township  to  aid 
in  the  construction  of  a  railroad,  and  the  election  was  held,  and  resulted  in 
&yor  of  the  appropriation;  and  afterward  the  boundazy  line  between  the 
township  voting  to  make  the  appropriation  and  an  adjoining  township  was 
changed,  so  as  to  detach  from  the  latter  a  strip  of  land  one-half  a  mile  wide 
and  annex  the  same  to  the  former;  and  the  railroad,  after  the  vote  was  so 
taken,  was  located  and  built  in  and  through  the  strip  of  territory  so  annexed, 
without  passing  into  or  through  the  territory  which  constituted  the  township  at 
the  time  the  vote  was  taken ; 

Held,  that  no  tax  to  aid  in  .the  construction  of  the  railroad,  as  it  was  located 
and  built,  was  authorized  to  be  levied  by  the  vote  taken. 

Held^  also,  that,  to  authorize  the  levy,  the  road  should  be  built  within  the  terri- 
tory of  the  township  as  it  existed  at  the  time  the  vote  was  taken. 

From  the  Gibson  Circuit  Court. 

C  Denby,  A,  C  Donald,  C.  Baker,  0.  B.  Hord,  and  A,  W. 
Hendricks^  for  appellants. 

G.  V.  Howk,  W,  W.  Tuley,  and  0.  M.  Welbom,  for  appel- 
lees. 

BusKiRK,  J. — ^This  action  was  commenced  by  the  appel- 
lants against  the  appellees,  to  enjoin  the  collection  of  a  rail- 
road tax  assessed  in  White  River townshijp  of  Gibson  county, 
the  appellees  here  and  defendants  below  being  the  treasurer 
of  said  county  and  the  railway  company  in  aid  of  whose 
road  the  tax  was  assessed. 

The  complaint  was  demurred  to  by  the  appellees  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  appel- 
lants refusing  to  plead  further,  final  judgment  was  rendered 
for  appellees  and  against  appellants.  Proper  exceptions 
were  taken. 

The  ruling  of  the  court  below  in  sustaining  the  demurrer 
to  the  complaint  is  the  only  error  assigned,  and  for  this  a 
reversal  of  the  judgment  is  asked. 

The  facts  averred  in  the  complaint,  and  necessary  to  a 
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clear  understanding  of  the  question  presented   for  our  deci- 
sion, are  these: 

1.  At  the  June  Term,  1869,  of  the  Board  of  Commission- 
ers of  Gibson  county,  an  order  was  made  by  said  board, 
upon  the  proper  petition,  directing  an  election  to  be  held  in 
White  River  township  of  said  county,  to  determine  whether 
an  appropriation  should  be  made  by  said  township  in  aid  of 
the  construction  of  The  New  Albany  and  St.  Louis  Air  Line 
Railway  Company. 

2.  The  time  fixed,  in  said  order,  for  the  holding  of  said 
election  was  July  12th,  1869,  and  the  vote  was  taken  and 
resulted  in  favor  of  the  appropriation. 

3.  Afterward,  at  the  September  session  of  1869,  of  said 
board  of  commissioners,  on  the  petition  of  sundry  citizens 
of  White  River  and  Patoka  townships  of  said  county,  the 
boundary  line  which  divided  said  townships  was  changed, 
detaching  from  Patoka  township  a  strip  of  its  territory  one- 
half  mile  in  width  and  annexing  the  same  to  the  said  White 
River  township. 

4.  That  at  the  June  session,  1870,  of  said  board,  the  tax 
sought  to  be  enjoined  was  levied  upon  the  taxable  property 
within  said  township  (including  that  of  the  appellants),  for 
the  purpose  of  carrying  into  effect  the  vote  so  taken. 

5.  That  the  road,  prior  to  the  filing  of  the  appellants'  com- 
plaint, was  not  only  located,  but  actually  built,  in  and  through 
the  strip  of  territory  so  annexed  to  White  River  township,  but 
without  passing  into,  through,  or  touching  the  territory  which 
constituted  said  township  at  the  time  said  vote  was  taken  or 
at  any  previous  time. 

The  complaint  does  not  show  whether  the  location  and 
construction  of  the  road  through  the  annexed  strip  were 

before  or  after  the  levy  of  the  tax  sought  to  be  enjoined. 

It  is  conceded  by  the  learned  counsel  engaged  in  this 
cause,  that  it  is  one  of  first  impression,  that  the  case  is  bar- 
ren of  authority.  It  is  stated  by  counsel  that  after  a  diligent 
and    thorough    examination  of  text  books    and   reports. 
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they  have  been  unable  to  find  anywhere  an  adjudicated  case 
in  pointi  or  even  an  analagous  authority. 

We  have  concluded  to  permit  counsel  to  state  their 
respective  positions  in  their  own  language.  The  argument 
has  proceeded  in  the  following  order :  i.  Original  brief  by 
counsel  for  appellant  2.  Brief  by  counsel  for  appellees  in 
answer  to  positions  assigned  in  original  brief  3,  Supplemen- 
tal brief  by  counsel  for  appellants  in  reply  to  positions  taken 
by  counsel  for  appellees.  The  positions  assumed  in  original 
brief  will  sufficiently  appear  from  the  others.  We  shall, 
therefore,  quote  from  the  brief  of  appellees  and  the  supple- 
mental brief  of  appellants. 

Counsel  for  appellees  argue  as  follows : 

**  The  matter  in  controversy  between  the  parties  to  this 
action  is  fairly  presented  to  this  court  under  the  first  error 
assigned ;  and  to  the  consideration  of  this  matter,  thus  pre- 
sented, the  attention  of  this  honorable  court  is  respectfully 
invited.  Does  the  appellants'  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action?  This  is  the  real  and  only 
question  in  this  case.  The  appellants  allege  that  the  tax 
assessed,  of  which  they  complain,  is  illegal  for  two  reasons ; 
first,  because  there  is  no  law  which  authorizes  a  tax  to  be 
assessed  for  such  purposes.  This  objection  to  the  tax  assessed 
has  been  settled  adversely  to  the  appellants,  in  the  case  of 
^  Lafayette^  etf,^  Railroad  Co.,  v,  Geiger^  34  Ind.  185, 
and  nothing  further  need  be  said  about  it  by  the  appellees. 

''The  second  reason  by  the  appellants  for  the  illegality  of 
tlie  tax,  is  this :  *  because,  although  said  railroad  was  located 
and  built  through  the  territory  so  annexed  to  White  River 
township,  after  said  vote  was  taken,  it  is  not  located  to  run 
into  or  through  the  territory,  which  constituted  said  town- 
ship when  the  vote  was  taken,  or  at  any  time  prior  thereto.* 
Upon  this  second  reason,  if  it  be  a  reason,  the  appellants 
now  hang  all  their  hopes  of  obtaining  a  reversal  of  the  judg- 
nient  in  the  case.  The  appellants  concede  that  the  appellee, 
the  said  Air  Line  Railway  Company,  has  located  and  built 
its  railroad  through  said  White  River  township,  as  the  said 
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township  was  constituted  at  the  time  said  railroad  tax  was 
levied ;  but  they  say  that,  because  the  said  railroad  does  not 
run  into  or  through  said  township,  as  it  was  constituted  when 
the  vote  was  taken  for  and  against  said  railroad  tax,  there- 
fore the  said  tax  was  and  is  illegal.  This  is  the  whole  argu- 
ment of  the  appellants.  They  liken  their  case  to  that  of  a 
subscription  upon  a  condition  precedent;  and  upon  this 
hypothesis  they  have  made  a  very  respectable  argument. 
But  their  whole  argument  is  founded  upon  a  mistaken  view 
of  the  facts  and  the  law  of  the  case.  The  vote  given  by 
White  River  township,  in  favor  of  the  railroad  appropriation^ 
was  not  and  could  not  be,  under  the  railroad  aid  act  or 
the  state  constitution,  a  subscription  by  said  township  to.  the 
capital  stock  of  said  railway  company,  either  conditional  or 
otherwise.  The  power  to  make  the  subscription,  or  *  to  take 
stock  in  such  railroad  company,'  as  it  is  expressed  in  the 
14th  section  of  the  railroad  act,  is  not  conferred  by  said  act 
until  after  the  assessment,  or  some  part  thereof,  has  been 
collected.  The  appellants  do  not  say  that  there  had  been 
collected  any  part  of  the  tax  assessed  in  aid  of  said  railroad 
company ;  in  fact,  as  they  say  they  'sue  not  only  for  them- 
selves, but  also  for  and  on  behalf  of  all  the  taxpayers  of 
White  River  township,*  it  may  be  fairly  inferred  that  no 
part  of  the  said  railroad  tax  had  been  collected,  at  the  time 
of  the  commencement  of  this  suit.  Therefore,  there  had  been 
no  subscription  made,  either  conditional  or  absolute,  in  the 
name  of  said  township,  to  the  capital  stock  of  said  railway 
company;  and,  therefore,  the  argument  and  authorities  of  the 
able  attorneys  of  the  appellants  are  not  applicable  to  the 
case  now  under  consideration. 

"  The  appellants  say  in  their  brief  that  *  technically  the  rail- 
road company  may  say  that  their  railroad  is  located  through 
White  River  township.'  The  appellees  do  not  say  this  tech- 
nically; but  they  do  say,  as  a  matter  of  absolute  and 
unquestioned  fact,  the  truth  of  which  is  conceded  in 
appellants'  complaint,  that  the  said  railroad  had  been 
located  and  built  through  said  township,  at  the  time  of  the 
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commencement  of  this  action.  The  appellants  do  not  claim 
in  their  complaint  that  the  appellee,  the  said  railway  com- 
pany, had  aught  to  do  with  the  alleged  change  of  the  divid- 
ing line  between  the  townships  of  Fatoka  and  White  River. 
It  is  not  clear,  however,  from  the  averments  of  the  complaint, 
that  the  appellants  were  not  the  moving  spirits  in  obtaining 
the  alleged  change  of  this  dividing  line.  Upon  this  point, 
the  complaint  avers,  'that  afterward'  (that  is,  after  White 
River  township  had  voted  for  the  railroad  appropriation)^ 
*  at  the  September  term,  1869,  of  the  board  of  commission- 
ers of  said  county,  on  the  petition  of  sundry  citizens  of 
White  River  and  Fatoka  township,  in  said  county,  the  town- 
ship line  dividing  said  townships  was  changed,  by  annex- 
ing a  strip  of  territory,  one-half  mile  in  width,  to  White 
River  township,  and  taking  the  same  off  Fatoka  township.' 
Who  these  sundry  citizens  were  does  not  appear;  and 
it  is  perhaps  immaterial,  as  it  seems  that  the  board  of 
commissioners  had  the  right  and  power  to  make  such 
alterations  ia  the  boundaries  of  the  townships  as  they 
deemed  proper,  of  their  own  motion  and  without  any  peti- 
tion. I  G.  &  H.  637.  But  it  is  clear  that  the  change  was 
made  in  the  said  township  line  without  the  action  or  pro* 
curement  of  the  appellee,  the  said  railway  company.  The 
learned  counsel  of  the  appellants,  in  their  brief  in  this  cause, 
use  this  language :  '  Now  if  the  town  were  itself,  by  its  own 
action,  to  extend  its  boundaries,  and  after  such  voluntary 
action  the  road  were  located  within  the  prescribed  distance, 
the  town  would  probably  be  liable  to  pay  the  additional* 
(should  be  conditional)  'subscription.'  And  then  the 
argument  of  the  appellants  proceeds :  '  But  in  this  case, 
the  power  of  changing  the  township  boundaries  belongs  to 
the  county  board.'  In  this  respect,  the  law  makes  the 
county  board  the  agent  of  the  citizens,  to  act  as  the  '  con- 
venience of  the  citizens  may  require.*  i  G.  &  H.  637.  The 
act  of  the  county  board,  in  changing  the  dividing  line 
between  White  River  and  Fatoka  townships,  was  therefore 
the  act  of  the  two  townships.    For  aught  that  appears  to 
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the  contrary,  in  appellants'  complaint,  every  citizen  of  both 
townships,  including  the  appellants  in  this  case,  joined  in  the 
petition  upon  which  the  said  township  line  was  changed  as 
stated  in  said  complaint.  Of  this  change  it  is  certain  that 
White  River  township,  in  its  corporate  character,  ought  not  to 
and  cannot  complain,  as  it  added  largely  to  its  wealth  and 
taxables.  And  if  White  River  township,  in  its  corpdrate 
capacity,  cannot  complain  of  this  action  of  the  county  board, 
enlarging  its  boundaries,  then  surely  the  corporators,  the 
citizens  residing  within  the  territorial  limits  of  said  town- 
ship ought  not  to  be  permitted,  either  individually  or  collec- 
tively, to  complain  of  such  action  or  any  of  its  legitimate 
results*  Appellants  counsel  say,  in  their  brief:  *  It  might 
occur  that  a  township  boundary  should  be  largely  expanded ; 
in  which  case  the  original  township  would  derive  no  benefit 
from  the  railroad/  That  is  clearly  a  non  sequitur.  It  is 
true,  that  a  township  might  be  so  large  that  a  citizen  of  the 
township,  who  lived  and  had  his  property  remotely  from  the 
line  of  the  proposed  railroad,  would  derive  little  or  no  direct 
personal  benefit  from  the  construction  and  use  of  such  road. 
But  the  township,  as  a  body  politic  and  corporate,  must  and 
will  always  derive  benefit  from  the  construction  and  use  of 
a  railroad  within  its  territorial  limits,  no  matter  how  large 
its  territory  may  be,  by  the  mileage  valuation  of  such  rail- 
road and  its  appurtenances,  and  by  the  uniformly  increased 
valuation  of  the  real  estate  adjacent  to  such  railroad,  for  the 
purposes  of  taxation. 

*'  The  theory  of  our  railroad  aid  act  is  this,  that  counties 
and  townships,  not  territorially,  but  as  bodies  politic  and  cor- 
porate, are  always  benefited  by  the  construction  and  use  of 
railroads  into  and  through  their  territorial  limits,  by  the  value 
of  the  peculiar  property  of  railroads,  and  by  the  invariably 
increased  valuation  of  other  property,  for  the  purposes  of 
taxation ;  and  inasmuch  as  these  results  have  always  fol- 
lowed the  construction  and  use  of  railroads,  inasmuch  as 
these  enterprises  have  invariably  benefited  the  general  pub- 
lic of  the  counties  and  townships  into  and  through  which 
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nulroads  run,  the  law  has  wisely  provided  that  counties 
and  townships  in  their  corporate  capacities  may  raise  money 
by  taxation  and  use  the  same  in  aid  of  the  construction  of 
railroads,  by  taking  stock  in  and  making  donations  to  rail- 
road companies. 

"The  strip  of  territory  annexed  to  White  River  township, 
by  the  action  of  the  county  board,  is  said  to  be  half  a  mile 
wide ;  its  length  is  not  given.     It  does  not  appear  from 
appellants'  complaint  that  this  strip  of  ground   was  ever 
inhabited  by  any  one,  and  certainly  not  by  any  of  the  appel* 
lants.    It  would  seem  that  if  any  one  could  complain  of 
the  said  railroad  tax,  it  would  be  the  possible   resident  of 
this  half  mile  strip  of  annexed  territory;  for  such  an  one 
had  no  vote  either  for  or  against  the  railroad  appropriation. 
But  when  this  half  mile  strip  was  lawfully  annexed  to  White 
River  township,  it  became  and  was  a  component  part  of  the 
territory  of  said  township,  to  the  same  extent  that  it  would 
have  been  if  it  had  been  embraced  within  the  boundaries  of 
said  township  from  its  earliest  organization.     And  the  citi- 
zens resident  upon  the  said  annexed  strip  were  members 
of  the  body  politic  and  corporate  known  by  the  name  of 
White  River  township,  were  possessed  of  all  the  rights  and 
privileges,  and  were  subject  to  all  the  duties  and  burthens 
(the  railroad  tax  included)   of  the    *  oldest  inhabitant'    of 
said  corporation. 

"  Suppose,  as  the  fact  is,  that  Fatoka  township  had  also 

voted,  before  the  change  of  the  township  line  dividing  it 

from  White  River  township,  for  an  appropriation  in  aid  of 

said  railway  company.     Afterward  and  before  the  levy  of 

the  tax,  the  county  board  made  the  change  in  said  dividing 

line  by  taking  off  from  said  Fatoka  township  a  half  mile 

strip  of  its  territory,  and  annexing  the  same  to  said  White 

lUver  township,  and  the  appellee,  the  said  railway  company, 

had  located  and  built  its  railroad   through  said  half  mile 

strip.    Now,  under  these  circumstances,  it  is  perfectly  clear 

that  the  tax  voted  for   in   the  township  of  Fatoka  could 

not  be  lawfully  assessed,  after  the  said  change  of  the  town- 
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ship  line,  although  the  said  railroad  was  located  and  built 
through  the  said  strip  of  ground,  which  at  the  time  of  the 
vote  was  within  the  boundaries  of  said  Patoka  township. 
The  reason  for  this  is,  that  at  the  time  fixed  by  law  for  the 
,  assessment  of  the  tax  voted  for,  the  strip  of  ground  through 
which  the  said  railroad  was  located  and  built  was  not  within 
the  boundaries  of  said  Patoka  township.  The  appellees 
respectfully  submit  that  the  converse  of  this  proposition  is 
equally  true  and  clear ;  that  where  a  township  has  legally 
voted  for  a  railroad  appropriation,  in  aid  of  the  construction 
of  a  certain  railroad,  the  tax  provided  for  by  law,  as  the 
result  of  such  vote,  may  be  lawfully  assessed  and  collected, 
whenever  it  appears,  at  the  time  fixed  by  law  for  such  assess- 
ment, that  such  railroad  has  been  located  into  or  through 
the  then  existing  territory  of  such  to^Vnship,  without  any 
regard  to  the  question  whether  such  territory  has  been 
enlarged  or  diminished  since  the  said  vote. 

*'  In  conclusion,  the  appellees  respectfully  submit,  that  the 
appellants  have  utterly  failed  to  show  in  their  complaint, 
either  that  the  tax  assessed  was  or  is  void,  or  that  the  col- 
lection of  such  tax  ought  to  be  enjoined.  On  the  contrary, 
it  clearly  appears  from  the  averments  of  said  complaint, 
that  all  the  requirements  of  the  railroad  aid  act,  preliminary  to 
the  assessment  of  said  tax,  had  been  strictly  and  literally 
complied  with ;  that  the  said  tax  was  duly  assesse<i  at  the 
proper  time,  by  the  proper  authority,  and  in  obedience  to 
the  positive  mandate  of  law;  and  that  in  collecting  the  said 
tax,  so  assessed  as  aforesaid,  the  appellee  Whitney  was  sim- 
ply discharging  the  plain  duty  imposed  on  him  by  law.  If 
there  is  any  doubt  in  this  case,  which  the  appellees  emphat- 
ically deny,  it  is  a  doubt  which  has  not  yet  arisen,  and  can- 
not arise  until  after  the  assessment,  or  some  part  thereof,  has 
been  collected.  Then  it  will  be  the  proper  time,  under  the 
law,  for  the  proper  authority  to  determine  whether  or  not 
the  said  railroad  has  been  constructed  in  or  through  said 
White  River  township,  and   upon  such   determination    to 


MAY  TERM,  1873.  91 


Alvis  et  al.  v,  Whitney  et  al. 


make  such  disposition  of  the  moneys  collected  under  the  said 
assessment  as  the  statute  prescribes. 

"The  able  counsel  of  the  appellants  truthfully  say,  in  their 
brief  herein,  that  this  case  is  barren  of  authority.  In 
this  view  of  the  case,  the  appellees  and  the  appellants  fully 
concur.  After  a  diligent  and  thorough  examination  of  text- 
books and  reports,  the  appellees  confess  their  utter  inability 
to  find  an)rwhere  an  adjudicated  case  in  point,  or  even  an 
analogous  authority.  So  far  as  they  can  learn,  this  case  is 
sui  generis  and  without  any  precedent. 

"The  appellants   insist,  throughout  their  brief,  that  the 
action  of  White  River  township,  in  relation  to  the  railroad 
appropriation,  down  to  and  including  the  vote  of  said  town- 
ship in  favor  of  said  appropriation,  was  equivalent  to  a  sub- 
scription, then  made  by  said  township  to  the  capital  stock 
of  said  air  line  railway  company,  upon  the  condition  that 
the  said  railway  company  should  construct  its  railroad  in  or 
through  the  then  existing  territory  of  said  township.     On 
the  other  hand,  the  appellees  deny  that  the  said  action  of 
the  said  township,  upon  the  said  railroad  appropriation,  was 
equivalent  or  even  analogous  to  such  a  subscription  to  the 
capital  stock  of  said  railway  company,  or  was  subject  to  any 
such  condition.     In  fact,  the  appellees  say  that,  under  the 
terms  of  the  railroad  aid  act,  sec.  14,  3  Ind.  Stat.  394,  no  sub- 
scription was  then  made,  and  no  stock  was  then  taken,  or 
could  have  been  taken,  by  or  in  the  name  of  said  township. 
The  vote  of  said  township  was  taken  on  the   12th  day  of 
July,  1869;  and  the  special  tax,  resulting  from  said  vote, 
was  not  even  levied  until  June,  1870.      And  so  the  appel- 
lees say,  that  no  action  had  been  had,  equivalent  or  analo- 
gous to  the  subscription   or  taking   of  stock,  by    or   in 
the  name  of  the  said  township,  until  after  June,   1870;  and 
the  alleged  change  in  the  boundaries  of  said  township  had 
been  made  in  the  preceding  September. 

"  Upon  the  whole  case,  the  appellees  respectfully  submit 
raat  the  decision  of  the  court  below,  in  sustaining  their 
demurrer  to  appellants*  complaint,  was  correct,  and  that  the 
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judgment  there  rendered  should  be  affirmed  by  this  honor- 
able court." 

Counsel  for  appellants  in  their  supplemental  brief  assume 
the  following  positions : 

"  We  insist  that  upon  this  state  of  fects  the  tax  has  become 
illegal,  if  it  was  not  illegal  when  the  levy  was  made.  The 
only  question  upon  which  aj^ellees'  counsel  and  ourselves 
differ  is  as  to  the  significance  of  the  vote  in  favor  of  the 
appropriation,  and  the  materiality  of  the  place  where  the 
road  is  located  and  actually  built 

^'We  maintain  that  the  vote  of  the  people  of  White  River 
township  was  only  an  authoritj*^  to  their  agents,  the  board 
of  commissioners  of  Gibson  county,  to  assess  and  collect  a 
tax  to  be  applied  when  collected  in  aid  of  the  construction 
of  a  railroad  in  or  through  their  township,  as  it  then  existed, 
and  not  in  or  through  their  township  as  it  might  exist  at 
some  future,  day.  The  appellees,  on  the  contrary,  insist  that 
the  letter  and  spirit  of  the  statute  is  complied  with,  if  the 
road  is  located  and  built  in  or  through  the  township  as  its 
boundaries  may  exist  at  the  time  of  the  assessment.  We 
contend  that  the  location  and  construction  of  the  road  related 
back  to  the  vote,  and  must  confirm  to  it.  They  [nsist  that 
the  assessment,  and  not  the  vote  authorizing  it,  is  the  princi- 
pal thing,  and  that  if  the  road  as  constructed  passes  in  or 
through  the  township  as  its  boundaries  existed  when  the 
assessment  was  made,  the  appropriation  is  earned  and  the 
payment  of  the  tax  should  be  enforced. 

"  Our  associate  counsel  very  properly  show  in  their  original 
brief  for  the  appellants,  that  the  question  is  analogous  to 
that  of  a  subscription  to  a  railroad  company,  conditioned  that 
the  road  shall  be  located  or  built  within  certain  limits  or  boun^ 
daries. 

''  In  such  case  it  is  admitted  that  the  subscription  cannot  be 
enforced  without  a  performance  of  or  compliance  with  the 
condition. 

"  The  appellees'  counsel,  in  their  brief,  say,  the  vote  given 
by  *  White  River  township  in  favor  of  the  railroad  appro- 


MAY  TERM,  1873.  93 

Alvis  tt  al,  V,  Whitney  ei  al. 

priation  was  not,  and  could  not  be/ under  the  railroad  aid 
act  or  the  state  constitution,  a  subscription  by  said  township 
to  the  capital  stock  of  said  railway  company,  either  condi- 
tional or  otherwise.    The  power  to  make  the  subscription 
or  to  take  stock  in  such  railroad  company,  as  it  is  expressed 
in  the  14th  section  of  the  railroad  act,  is  not  conferred  by 
said  act  until  ^after  the  assessment  or  some  part  thereof  has 
been  collected.'    We  submit  that  this  argument  does  not 
tend  to  weaken  the  force  of  the  analogy  between  this  case 
and  a    conditional    subscription.       True,  a   popular    vote 
authorizing,  first,  an  assessment,   second,  a  collection,  and, 
third,  a  subscription,  is  not  itself  a  subscription.     Nor  if  A. 
gave  B.  power  of  attorney  to  subscribe  stock  for  him  on  a 
given  condition,  would  the  power  be  a  subscription,  and  yet, 
if  B.  in  execution  of  the  power  subscribed  the  stock  with 
the  required  condition  annexed,  the  railroad  company  receiv- 
ing the  subscription  could  not  evade  the  performance  of  the 
condition  by  saying  a  power  of  attorney  is  not  a  subscrip- 
tion.   In  the  case  just  supposed,  it  would  be  equally  out  of 
the  question  for  B.  to  waive  the  condition  or  modify  it  in 
the  smallest  particular,  without  the  consent  of  his  principal. 
Here  the  vote  of  White  River  township  was  the  power  of 
attorney  which  authorized  the  board  of  commissioners  as  its 
agent,  first,  to  levy,  second,  to  collect  the  tax,  and,  third,  to 
apply  the  proceeds  by  donation  or  subscription  to  the  con- 
struction of  the  road  in  aid  of  which  the  vote  was  taken. 
But  the  law  authorizing  the  vote  itself  annexed  the  continu- 
ing condition  that  the  road  for  which   the  tax  might  be 
assessed  and  collected  and  to  the  construction  of  which  it 
might  be  applied  must  be  a  railroad  in  or  through  White 
River  township.     Here  the  agent  of  the  tax-payers  of  White 
River  township,   namely  the  board    of  commissioners  of 
Gibson  county,  by  a  little  sharp  practice,  after  the  receipt  of 
their  warrant  of  attorney,  attempted  to  modify  the  condition 
upon  which  they  were  authorized  to  act,   by  substituting 
Patoka  township  for  White  River  township,  as  the  route 
of  the  road.    Hiis  is  clearly  in  substance  and  effect  what 
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that  board  did  by  changing  the  boundaries  of  White  River 
township  after  the  vote  was  taken,  and  then  attempting  to 
make  that  act  of  their  own,  instead  of  the  vote,  the  basis 
of  the  assessment.  If  the  boundaries  of  White  River  town- 
ship still  remained  as  they  were  when  the  vote  was  taken, 
no  one  would  pretend  that  any  tax  could  be  assessed  or 
collected;  for  the  simple  reason  that  the  road  is  already 
constructed  through  Patoka  township  without  passing  into 
or  through  White  River  township.  If,  after  the  vote,  the 
board  of  commissioners  can,  by  their  own  act  without  con- 
sulting the  tax-payers  of  White  River  township,  assent  to 
a  change  of  the  route  of  the  road,  there  is  no  sense  or  pro- 
priety in  submitting  the  question  to  a  vote  at  all. 

"  The  appellees  make  a  point  of  the  fact  that  the  taxes  have 
not  been  paid,  and  the  inference  seems  to  be,  from  what 
they  say,  that  the  tax  must  be  collected,  and  then,  if  the 
proceeds  cannot  be  legally  applied  to  the  construction  of 
this  road,  the  application  of  the  taxes  may  be  enjoined. 
We  say  that  the  New  Albany  and  St.  Louis  Air  Line 
Railway  Co.  has  exhausted  its  power  so  far  as  the  terri- 
tory of  White  River  township  is  concerned,  by  building 
its  road  without  the  limits  of  said  township;  that  the 
assessment,  if  made  after  the  construction  of  the  road,  vv^ 
itself  illegal ;  but  if  the  road  was  located  and  constructed 
on  its  present  route  after  the  assessmerit  was  made,  then  it 
became  certain  by  such  location  and  construction  of  the 
road  that  the  tax  could  never  be  legally  applied  to  the 
building  of  the  road,  it  became  illegal  to  collect  the  tax,  and 
its  collection  should  be  enjoined.  The  court  will  not  permit 
the  tax  to  be  forced  from  the  pockets  of  the  people  of  White 
River  township  to  be  returned  again  to  them  because  of  the 
failure  of  the  object  for  which  it  was  collected.  By  an  act 
supplemental  to  the  railroad  aid  act,  approved  January  30th^ 
J 873,  it  is  provided, 

"  I.  That  no  tax  voted  for  by  any  township  or  county  under 
the  original  act  of  May  12th,  1869,  shall  be  placed  upon  the 
duplicate  of  any  county  until  the  railroad,  in  aid  of  which  it 
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was  voted,  shall  have  been  permanently  located  in  the 
county  or  township  making  the  donation  or  taking  the 
stock. 

"  2.  That  the  collection  of  the  tax  shall,  in  certain  cases 
provided  for  in  the  act,  be  suspended  until  the  road  is  per- 
manently located  in  the  county  or  township,  and  has 
expended  an  amount  of  money  equal  to  the  amount  of 
money  to  be  donated  to,  or  stock  taken  in,  such  railroad 
company  by  such  county  or  township. 

"  Here  the  railroad  never  can  be  constructed  in  or  through 
the  township  by  which  the  vote  was  cast,  and  therefore  the 
collection  of  the  tax  ought  to  be  enjoined. 

"The  appellees  contend  that  the  theory  of  our  railroad  aid 
act  is  *  at  counties  and  townships,  not  territorially,  but  as 
bodies  politic  and  corporate,  are  always  benefited  by  the 
construction  and  use  of  railroads  into  and  through  their  terri* 
torial  limits,  by  the  value  of  the  peculiar  property  of  railroads 
and  by  the  invariably  increased  valuation  of  other  property, 
for  the  purposes  of  taxation ;  and  inasmuch  as  these  results 
have  always  followed  the  construction  and  use  of  railroads, 
inasmuch  as  these  enterprizes  have  invariably  benefited  the 
general  public  of  the  counties  and  townships  into  and 
through  which  railroads  run ,  the  law  has  wisely  provided 
that  counties  and  townships,  in  their  corporate  capacities, 
may  raise  money  by  taxation  and  use  the  same  in  aid  of  the 
construction  of  railroads  by  taking  stock  in,  and  making 
donations  to,  railroad  companies/  From  what  source  the 
appellees  derive  their  knowledge  of  the  theory  of  the  rail- 
road aid  act  we  are  not  advised,  but  as  the  act  itself 
requires  the  railroad  that  receives  aid  from  the  county  or 
township  to  pass  in  or  through  the  territory  of  such  county 
or  township,  it  would  seem  that  more  consideration  was  given 
to  the  territorial  advantages  to  be  derived  than  any  other. 

**  Farms  have  a  territorial,  and  not  an  ideal  or  corporate 
existence,  and  it  is  not  unreasonable  to  suppose  that  one  of 
the  advantages  to  be  derived  by  the  construction  of  a  rail* 
road  in  or  through  a  county  or  township  would  be  the 
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increased  facilities  afforded  for  carrying  to  market  the  pro- 
ducts of  the  farms,  mines,  and  forests  within  such  county  or 
township. 

"If  corporate  benefit  is  the  chief  thing,  why  allow  town- 
ships to  vote  at  all  distinct  from  the  county?  Why  not  let 
the  people  of  the  county  as  a  whole  decide  for  all  townships. 
The  fact  that  each  township  may,  under  the  law,  vote  aid  to 
any  road  that  shall  pass  in  or  through  its  borders  shows  that 
territorial  advantage  received  paramount  consideration. 
Again,  if  corporate  advantage  is  the  chief  consideration, 
why  is  it  that  townships  in  their  corporate  capacities  are  not 
allowed  to  do  anything  in  the  matter  of  authorizing,  asses- 
sing, collecting,  or  applying  the  tax?  The  people  in  their 
capacity  as  citizens  or  voters  authorize  the  tax,  the  county 
treasurer  collects,  and  when  collected  the  board  of  commis- 
sioners decide  whether  they  will  subscribe  stock  for  the 
township  or  donate  the  proceeds  of  the  tax  to  the  railroad 
company,  in  aid  of  the  construction  of  whose  road  it  was 
collected.  From  the  beginning  to  the  end  of  the  matter, 
the  corporate  authorities  of  the  township  are  ignored,  and 
yet  the  appellees  insist  that  corporate  advantage,  if  not  cor- 
porate exaltation,  lies  at  the  basis  of  the  theory  of  the  law. 

"We  cannot  join  in  the  appellees,  eulogium  on  the  wisdom 
of  this  law,  which  authorizes  a  majority  of  the  members  or 
citizens  of  a  municipal  corporation  to  vote  upon  the  minority, 
against  the  will  of  the  latter,  a  municipal  tax,  not  for  muni- 
cipal purposes,  but  for  extra-municipal  or  non-municipal 
purposes. 

"  It  is  the  fashion  now  to  eulogize  such  perversions  of  the 
taxing  power,  but  that  fashion  is  passing  away,  and  unless 
we  misinterpret  the  signs  of  the  times,  the  day  is  not  far 
distant  when  municipal  taxation  will  be  confined  to  munic- 
ipal purposes  in  all  the  States  by  appropriate  constitutional 
limitations." 

We  have  duly  considered  the  positions  assumed  and  care- 
fully weighed  the  arguments  offered  by  opposing  coun- 
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sel ;  and  we  have  arrived  at  the  conclusion  that  the  assess- 
Bieat  can  not  be  sustained. 

The  first,  second,  and  twelfth  sections  of  an  act  to  authorize 
aid  to  the  construction  of  railroads  by  counties  and  town- 
ships taking  stock  in,  and  making  donations  to  railroad 
companies,  approved  May  12th,  1869,  read  as  follows: 

"SECTION  I.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  whenever  a  petition  shall  be  presented 
to  the  board  of  commissioners  of  any  county  in  this  State, 
at  any  regular  or  special  session  thereof,  signed  by  one 
hundred  or  more  freeholders  of  said  county,  asking  said 
board  to  make  an  appropriation  of  money  to  aid  a  railroad 
company,  named  in  such  petition,  then  duly  organized  under 
the  laws  of  this  State  in  the  construction  of  a  railroad  in  or 
through  such  county,  or  whenever  such  a  petition  shall  be 
presented  to  such  board  of  commissioners  as  aforesaid,  signed 
by  twenty-five  freeholders  of  any  township  of  such  county, 
asking  such  township  to  make'an  appropriation  of  money  to 
aid  a  railroad  company  named  in  such  petition,  and  then 
di^  organized  as  aforesaid,  in  constructing  a  railroad  in  or 
through  such  township,  by  taking  stock  in  or  donating 
money  to  such  company  to  an  amount  specified  in  such  peti- 
tion, Bot  exceeding,  however,  two  per  centum  upon  the 
amount  of  the  taxable  property  of  such  county  or  township, 
as  the  case  may  be,  on  the  tax  duplicate  of  the  county, 
delivered  to  the  treasurer  of  the  county  for  the  preceding 
year,  it  shall  be  the  duty  of  such  board  of  commissioners, 
after  being  satisfied  that  such  petition  has  been  properly 
signed  by  the  requisite  number  of  freeholders  of  such  county 
or  township,  as  aforesaid,  to  cause  the  same  to  be  entered  at 
full  length  upon  their  records. 

"  Ssc.  2.  The  board  of  conmiissioners  shall  take  said  peti- 
tion under  advisement  and  thereupon  order  the  polls  at  the 
several  voting  places  of  the  county,  or  of  the  particular 
township,  as  the  case  may  be,  to  be  opened  on  a  day  to  be 
nacaed  in  the  order,  which  shall  not  be  less  than  thirty,  nor 
Vol.  XUII.- 
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more  than  sixty  days  thereafter,  and  the  votes  of  the  legal 
voters  of  said  county,  or  of  the  particular  township  named 
in  said  petition,  to  be  taken  upon  the  subject  of  appropriat- 
ing money  by  such  county  or  by  such  township,  for  the 
purpose  of  aiding  in  the  construction  of  such  railroad  as 
prayed  for  in  said  petition. 

"  Sec  12.  If  a  majority  of  the  votes  cast  shall  be  in  favor 
of  such  railroad  appropriation,  the  board  of  county  com- 
missioners, at  their  ensuing  regular  June  session,  shall  grant 
the  prayer  of  said  petition,  and  shall  levy  a  special  tax  of  at 
least  one-half  the  amount  specified  in  said  petition,  but  not 
exceeding  one  per  centum  upon  the  real  and  personal  prop- 
erty in  the  county  or  township,  as  the  case  may  be,  liable  to 
taxation  for  state  and  county  purposes,  which  tax  shall  be 
collected  in  all  respects  as  other  taxes  are  collected  for  state 
and  county  purposes ;  and  if  the  sum  so  levied  shall  not  be 
equal  to  the  amount  specified  in  said  petition,  then  the  resi- 
due thereof  shall  be  levied  by  said  board  of  county  commis- 
sioners at  the  June  session  of  the  following  year." 

It  is  fully  shown  by  the  above  quoted  sections  that  the 
validity  of  an  assessment  in  favor  of  a  railroad  is  made  to 
depend  upon  the  will  of  the  people  to  be  affected  thereby. 
No  tax  can  be  levied  by  the  board  of  commissioners,  unless 
a  majority  of  the  votes  cast  shall  be  in  favor  of  the  railroad 
appropriation.  As  the  assessment  depends  upon  the  votes 
of  the  tax-payers,  it  should  strictly  correspond  with  their 
will.  The  theory  upon  which  the  law  is  based  and  supported 
is,  that  a  majority  of  the  voters  of  a  county  or  township,  by 
their  votes  cast  in  pursuance  of  the  law,  impose  a  tax  upon 
themselves.  It  is  therefore  essential  to  the  validity  of  any 
tax  levied  under  the  act  in  question,  that  a  majority  of  the 
votes  should  have  been  cast  for  the  proposition  in  aid  of 
which  the  assessment  is  made.  The  question  for  our  decision 
is,  whether  a  majority  of  the  voters  of  White  River  town- 
ship agreed  to  impose  a  tax  upon  the  property  of  the  town- 
ship to  aid  in  the  construction  of  the  road,  as  it  has  been 
located  and  constructed.    It  is  not  disputed  that  a  majority 
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of  the  voters  of  such  township  cast  their  votes  in  favor  of 
aid  in  constructing  a  road  through  the  township  as  it  then 
existed,  but  it  is  manifest  that  no  votes  have  been  cast  in 
&vor  of  the  road  as  it  is  located  and  constructed.    Are  we 
to  presume  that  because  the  voters  of  such  township  were 
in  favor  of  the  construction  of  a  railroad  in  and  through  the 
township  as  it  was  bounded  at  the  time  of  the  vote,  they 
were  and  are  in  favor  of  its  construction  over  and  through  ter- 
ritory that  did  not  then  belong  to  the  township?    We  ought 
not,  and  can  not  indulge  such  a  presumption.    The  location 
and  construction  of  the  road  through  the  township  as  it 
existed  at  the  time  of  the  vote  may  have  beneficially  affected 
a  majority  of  the  voters.    Such  a  location  may  have  suited 
the  convenience,  and  increased  the  value  of  the  property,  of 
a  majority  of  the  voters,  while  its  location  and  construction 
over  and  through  the  added  territory  may  not  have  increased 
their  facilities  for  travel  or  transportation  of  their  products,  or 
added  to  the  value  of  the  property  which  had  to  bear  the 
increased  burden  of  taxation.    The  citizens  living  upon  the 
added  territory  never  had  the  opportunity  of  voting  upon  the 
question.    The  citizens  of  the  old  township  never  voted  in 
fiivor  of  taxing  themselves  to  aid  in  building  the  road  as 
constructed. 

In  The  Lafayette^  Muncie,  and  Bloofnington  R,  R.  Co.  v. 
Geiger^  34  Ind.  185,  in  speaking  of  the  vote  provided  for  by 
such  act,  the  following  language  is  used :  ''  Prior  to  the  adop* 
tion  of  our  constitution,  the  practice  had  been  to  submit  the 
question  to  the  vote  of  the  people.    The  constitution  is 
silent  as  to  the  mode  of  ascertaining  the  wishes  of  the 
people.    The  legislature  has  provided  for  a  vote.    This  is 
an  honest  and  fair  mode  of  acting.    The  people  should 
never  be  cheated  or  defrauded  into  taking  stock  in  a  rail- 
road.   If  the   question   is  fairly  submitted  to  them,  and 
they,  with  full  knowledge  that  it  is  intended  to  subscribe 
lor  stock,  impose  the  tax  on  themselves,  they  will   have 
no  cause  of  complaint  against  any  person  but  themselves." 
Gomigus  v.  The  Board  of  Commissumers  of  'Parke  County, 
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S9  Ind  66,  held  void  a  tax  which  had  been  levied  in  pur- 
suance of  a  vote  of  the  people  oi  the  county,  upon  the 
ground  diat  the  election  had  not  been  fair,  because  the 
voters  were  required  to  vote  in  favor  of  or  against  aid  to 
two  railroad  companies.  The  court  say,  ''that  the  plain 
and  obvious  purpose  of  the  legislature,  to  be  derived  from 
the  plain  and  unambiguous  language  of  the  act,  was,  that 
the  voters  of  a  county  or  township  should  have  the  priv* 
ilege  of  voting  for  or  against  any  proposition  that  might 
be  submitted  to  diem,  without  being  compelled  to  vote 
for  or  against  some  other  proposition  that  they  would  not 
have  freely  and  of  their  own  choice  voted  for." 

The  Supreme  Court  of  Illinois,  in  the  case  of  Stipervisars  of 
Fulton  County  v.  The  M.  &  W.  R.  R.  Co.,  21  lU.  338,  in 
lypeaking  of  the  fairness  of  a  vote  that  had  been  taken 
upon  a  proposition  to  aid  in  the  construction  of  a  rail* 
road,  say : 

"The  truth  is,  the  voters  of  Fulton  have  never  had  an 
opportunity  to  vote,  and  never  have  voted  this  subscrip- 
tion, for  the  question  was  at  no  time  distinctly  before  them. 
The  question  before  them  was,  will  you  vole  for  a  subscrip- 
tion to  two  roads  ?  Ndther  road  has  received  the  approving 
vote  of  the  people,  and  until  that  is  done,  until  the  naked 
single  question  shall  be  fairly  presented  to  those  voters,  they 
OHght  not  to  be  bound,  or  injuriously  affected,  by  any  such 
jockeying  management  and  log-rolling." 

The  same  court,  in  the  subsequent  case  of  77ie  People  v. 
The  County  of  Tazewell,  22  111.  147,  say :  "  The  vote  resultiag 
in  favor  of  such  subscription  or  purchase  is  necessary  to 
authorize  the  county  judges  or  city  council  to  act,  and  is  a 
limitation  on  the  discretionary  power  conferred  by  the  first 
section;  as  without  such  vote,  they  could  not  subscribe; 
whatever  might  be  the  desire  of  the  citiz^;is  of  the  county 
or  city." 

The  Supreme  Court  of  Iowa,  in  McMiUan  v.  Lee  County,  3 
Iowa,  31  ly  in  speaking  of  a  vote  under  a  similar  law,  say : 

"  Every  pxoposition  for  the  borrowing  or  e^^ipenditure  of 
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moQcjr  l^a  county,  and  for  the  levy  of  a  tax  to  pay  the  same, 
receives  its  vitality  as  a  law  from  the  majority  of  the  votes 
of  the  people  cast  in  its  favor.  Such  being  the  case,  we 
think  it  is  evidently  the  policy  of  the  law,  no  less  than  its 
flpiritand  mtenticm,  that  the  vote  of  .the  people  should  be 
permitted  to  be  cast  for  or  against  the  propositions  submitted, 
with  no  restraint  upon  the  free  expression  of  their  choice." 

The  Supreme  Court  of  Elansas,  in  Leavenworth  County  v. 
IMer^  7  Kansas,  536,  say : 

"In  cases  of  local  improvements,  or  improvements  that 
confer  local  benefits,  the  best  system  for  securing  the  rights 
of  the  locality  to  be  taxed  that  has  yet  been  tried,  is  to  let 
the  locality  itself  say  how  much  the  benefit  is  worth,  and 
therefore  how  much  it  is  willing  to  be  taxed  for  it" 

We  have  made  these  quotations  for  the  purpose  of  show- 
ing the  importance  and  sanctity  attached  to  the  vote  of  the 
people,  and  that  no  assessment  will  be  sustained  that  is  not 
authorized  by  the  free  and  unrestrained  voice  of  the  people 
to  be  taxed. 

The  law  in  question  is  one  which  imposes  a  burthen  upon 
the  people,  in  some  measure  for  tlie  benefit  of  private  cor- 
porations, though  accomplishing  a  public  purpose.  It  should 
not  be  construed  beneficially  for  the  corporation  and  against 
the  tax-payer  beyond  its  spirit  and  the  true  intent  and 
meaning  of  the  legislature.  We  think  the  true  spirit  and 
intent  of  the  act  require  that  the  road  should  be  built  within 
the  territory  of  the  township  as  it  fisted  at  the  time  the 
vote  was  taken,  because  it  must  have  been  the  understand- 
ing of  the  people  that  it  should  be  there  built  when  the  vote 
was  taken.  Otherwise,  their  purpose  in  voting  the  tax  may 
be  defeated,  and  a  tax  imposed  upon  them  for  a  purpose 
which  they  never  contemplated.  In  this  view  of  the  law, 
we  think  the  tax  in  question  cannot  be  collected. 

It  is  very  obvious  to  us  that  the  voters  of  White  River 
township  have  not,  by  their  votes,  authorized  the  imposi- 
tion of  a  tax  to  aid  in  the  construction  of  the  rdlroad  where 
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it  has  been  located  and  constructed,  and  that  the  court  erred 
in  sustaining  the  demurrer  to  the  complaint 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Davis  et  al.  v.  Statts* 


Principal  and  Surety. — Married  Woman, — Promissory  Note, — ^Where  there 
Is  no  fraud,  duress,  deceit,  or  violation  of  law  or  public  policy  on  the  part  of 
the  payee,  in  procuring  the  execution  of  a  promissory  note,  the  sureties  of  such 
note  are  liable,  although  the  principal  be  not ;  as  where  the  principal  is  a 
married  wonuuu 

From  the  Wayne  Common  Pleas. 

y.  B,  Morris^  for  appellants. 
Z.  D.  StubbSy  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee,  Statts, 
against  William  M.  Davis,  Milton  L.  Davis,  Daniel  C.  Rich, 
and  Esther  A.  Rich,  on  the  following  note : 

"  ^898.00.  March  1 8th,  1872.  Ninety  days  after  date,  we 
promise  to  pay  to  the  order  of  Oliver  P.  Statts  eight  hun- 
dred and  ninety-eight  dollars,  value  received,  waiving  valua- 
tion and  appraisement  laws,  drawing  interest  at  the  rate  of 
six  per  cent.  Esther  A.  Rich,  William  M.  Davis,  Daniel  C. 
Rich,  Milton  L.  Davis." 
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The  complaint  was  in  the  usual  and  proper  form.  Esther 
A.  Rich  answered,  that  at  the  time  of  giving  the  note,  she 
was  a  married  woman,  and  that  she  still  continued  such  mar- 
ried woman,  which  facts  were  known  to  the  payee  of  the 
note.  This  answer  was  demurred  to  for  want  of  sufficient 
facts,  which  was  overruled.  From  this  time  she  was  left  out 
of  the  case,  except  that  she  had  judgment  for  costs.  The 
other  defendants,  Daniel  C.  Rich,  Milton  L.  Davis,  and  Wil- 
liam M.  Davis,  answered,  that  they  "  admit  the  execution  of 
the  note  herein  sued  on,  but  say  that  the  same  is  void,  and 
that  they  are  not  liable  on  the  same,  for  the  reason  and  on 
account  of  the  matters  and  things  herein  set  forth.  Defend- 
ants represent  and  say,  that  the  said  note  was  made  and 
executed  by  defendant  Esther  A*  Rich,  as  principal,  and  the 
said  defendants  Daniel  C.  Rich,  Milton  L.  Davis,  and  Wil- 
liam M.  Davis  signed  said  note  as  sureties  to  defendant 
Esther  A.  Rich,  and  that  no  consideration  for  the  same 
moved  to  said  sureties.  AH  of  which  was  well  known  to  said 
plaintiff  at  the  time  he  received  said  note.  Defendants  fur- 
ther say  that  at  the  time  defendant  Esther  A.  Rich  made 
and  executed  said  note,  she  was  and  still  is  a  married  woman, 
and  living  with  her  husband,  and  had  never  been  authorized 
by  any  court  to  contract;  and  plaintiff  well  knew  at  the 
time  he  accepted  said  note  that  said  defendant  Esther  A. 
Rich  was  a  feme  covert^  and  that  the  consideration  for  the 
same  moved  to  said  principal*' 

To  this  answer,  a  demurrer,  for  want  of  sufficient  facts» 
was  sustained,  and  these  three  defendants  failing  and  refus- 
ing to  answer  further,  judgment  was  rendered  against  them 
for  the  amount  of  the  note. 

This  case  presents  the  sole  and  only'question  as  to  whether 
the  sureties  of  a  married  woman,  who  is  not  herself  liable^ 
on  a  promissory  note,  are  liable  to  the  payee,  all  parties, 
payee,  principal,  and  sureties,  knowing  that  the  principal 
was  not  liable.  We  hold  that  the  sureties  are  liable  on  such 
note,  where  there  is  no  fraud,  duress,  deceit,  violation  of  law 
or  public  policy,  on  the  part  of  the  payee,  in  procuring  said 
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note,  and  the  following  authorities  fully  sustain  this  ruling : 
Harris  v.  Huntbach,  i  Bur.  373;  Addison  Contracts,  37; 
Chitty  Contracts,  10  Amer.  edition,  547;  2  Parsons  Con* 
tracts,  4;  5/.  Albans  Bank  v.  Dillon,  30  Vt.  122 ;  Kimball  v. 
Newell,  7  Hill  N.  Y.  1 16 ;  Smyley  v.  Head,  2  Rich.  590 ;  Wkii^ 
worth  V.  Carter,  43  Miss.  61 ;  yones  v.  Crosthwaite,  17  Iowa, 
393 ;  Stillwell  v.  Bertrand,  22  Ark.  375  ;  i  Parsons  Notes  & 
Bills,  244. 

The  appellants  cite  and  put  great  stress  on  the  case  of 
Osbam  v.  Rabbins,  36  N.  Y.  365,  and  similar  cases,  to  sustain 
their  view  of  the  question,  that  a  surety  is  not  liable  further 
than  the  principal,  and  that  whatever  discharges  the  prin- 
cipal discharges  the  sureties.  That  case  is  one  in  which 
the  note  was  procured  by  duress,  in  violation  of  law,  and 
contrary  to  public  polic)^^  morality,  and  justice;  and  it  can 
have  no  weight,  or  be  an  authority,  in  the  case  before  us. 

The  judgment  below  is  in  all  things  affirmed,  at  the  costs 
of  the  appellants. 


43    106 
165    183 


Thb  State,  ex  rel.  Lockhart,  v.  Hauss. 

OmcE,-^JResigmUion  of. — ^A  written  resignation  of  an  office,  to  take  immediate 
effect,  when  transmitted  by  the  officer  to,  and  received  by,  the  officer  or 
aatliority  a{>pomted  to  receive  it,  cannot  be  withdrawn,  and  there  is  then  a 
vacancy  in  the  office. 

Same. — Sheriff, — A  written  resignation  of  the  office  of  sheriff,  to  take  imme- 
diate effect,  cannot  be  wididrawn  after  it  has  been  received  by  the  governor, 
even  with  the  governor's  concurrence. 

From  the  Gibson  Circuit  Court 

Z>.  is  Embree  and  A.  C.  Donald,  for  appellant. 
C.  A.  Buskirk  and  O.  M,  Welbom,  for  appellee. 

OsBORN,  J.— The  relator  of  the  plaintiff  claims  to  be  sheriff 
of  Gibson  county.    The  appellee  is  in  possession  of  the 
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office.  The  information  is  prosecuted  for  the  purpose  of 
excluding  the  appellee  from  the  office,  and  to  require  him  to 
surrender  it  to  the  relator.  A  demurrer  was  sustained  to 
the  complaint.  Proper  exceptions  were  taken,  and  the  errors 
assigned  raise  the  question  of  the  right  to  the  office. 

The  complaint  states  substantially  that  the  relator  was 
elected  sheriflf  of  Gibson  county,  at  the  October  election,  1 870, 
received  his  commission,  was  duly  qualifiec^,  and  entered 
upon  the.  discharge  of  his  duties.  On  the  i6th  of  June, 
1 87 1,  he  tendered  his  resignation  of  the  office  in  writing, 
and  forwarded  it  to  the  Governor  by  mail,  by  whom  it  was 
received  on  the  next  day.  He  also  filed  in  the  office  of  the 
auditor  of  the  county  of  Gibson  a  written  notice,  addressed 
to  the  board  of  commissioners  of  that  county,  informing  the 
board  that  he  had  forwarded  his  resignation  to  the  Governor, 
to  take  effect  from  that  date.  On  the  i6th  day  of  June,  and 
before  the  Governor  had  received  the  resignation,  the  auditor 
issued  a  notice  to  the  commissioners  to  meet  in  special  ses- 
sion on  the  19th  day  of  the  same  month.  Before  the  com- 
missioners met,  under  the  call,  the  relator  determined  to 
retain  the  office  and  not  resign,  and  before  his  notice  to  the 
board  had  been  presented  to  or  laid  before  them,  as  a  board, 
he  did,  on  the  day  fixed  for  their  meeting,  inform  the  auditor 
and  one  of  the  commissioners  that  he  had  withdrawn  his 
resignation  and  notice,  and  did  on  the  same  day  by  telegraph 
to  the  Governor  withdraw  his  resignation, « in  which  with- 
drawal the  Governor  concurred.  The  commissioners  met 
and  appointed  the  appellee  sheriff,  who  qualified,  entered 
upon  the  discharge  of  the  office,  and  claims  to  and  does 
actually  deprive  the  relator  of  the  same. 

It  is  claimed  by  the  appellant  that  the  relator  had  a  right 
to  recall  his  resignation  at  any  time  before  it  was  accepted, 
and  even  afler  that,  by  the  consent  of  the  Governor,  when 
no  new  rights  had  intervened.  Biddle  v.  Wil/ard,  10  Ind. 
62,  is  relied  upon  to  sustain  the  position.  That  was  the  case 
of  a  prospective  resignation,  and  it  was  in  reference  to  such 
a  resignation  that  the  remark  was  made  by  the  judge,  which 
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is  relied  upon  in  this  case.  On  page  66,  he  says :  "  Hence, 
a  prospective  resignation  may,  in  point  of  law,  amount  but  to  a 
notice  of  intention  to  resign  at  a  future  day,  or  a  proposition 
to  so  resign ;  and  for  the  reason  that  it  is  not  accompanied 
by  a  giving  up  of  the  office — ^possession  is  still  retained,  and 
may  not  necessarily  be  surrendered  till  the  expiration  of  the 
legal  term  of  the  office,  because  the  officer  may  recall  his 
resignation — may  withdraw  his  proposition  to  resign.  He 
certainly  can  do  this  at  any  time  before  it  is  accepted ;  and 
after  it  is  accepted,  he  may  make  the  withdrawal  by  the  con- 
sent of  the  authority  accepting,  where  no  new  rights  have 
intervened." 

In  the  case  at  barf  there  was  an  actual,  present  resignation 
of  the  office,  to  take  effect  on  that  day,  transmitted  to,  and 
received  by,  the  officer  to  whom  the  law  declares  the  resig- 
nation shall  be  forwarded  (sec.  5,  i  G.  &  H.  246),  and  a 
notice  given  to  the  body  authorized  to  fill  the  vacancy  and 
appoint  a  successor.  Sec.  8,  same  vol.  and  page.  He  had, 
thus,  in  the  form  and  according  to  the  rules  prescribed  by 
law,  given  up  the  office  and  renounced  all  further  right  to 
use  it,  and  having  once  vacated  the  office  by  resignation, 
could  not  take  it  back  again.  Yonkey  v.  The  State,  27  Ind. 
236-41.  The  Governor  could  riot  and  did  not  attempt  to 
reinstate  him  in  his  office.  The  statute  has  designated  the 
Governor  as  the  officer  to  whom  a  sheriff  shall  transmit  the 
resignation  of  his  office.  It  nowhere  confers  upon  him  the 
power  of  permitting  a  withdrawal.  He  is  appointed  by  law 
to  receive  the  resignation.  That,  in  the  absence  of  any  other 
authority  or  direction,  implies  a  direction  to  retain  and 
keep  it 

Our  conclusion  is,  that  when  an  officer  has  transmitted  his 
written  resignation  of  an  office  to,  and  it  has  been  received 
by,  the  officer  or  authority  appointed  by  law  to  receive  it, 
to  take  immediate  effect,  he  cannot  withdraw  it,  and  that 
there  is  a  vacancy  to  be  filled  by  the  proper  authority. 

The  judgment  is  affirmed,  with  costs. 
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Jbnks  V,  Opp,  Administrator. 

VfrmES&*--^Compitency^^'Adminisirator. — J^arties.^-Promissory  Note. — In  an 
\  action  by  an  administrator  upon  a  joint  promissory  note  executed  to  his 
decedent  by  two  defendants,  of  whom  one  has  been  served  with  process,  and 
the  other  has  not  been  served,  as  to  whom  a  return  of  *'  not  found "  has 
been  suggested  and  the  cause  continued,  the  defendant  not  found  remains 
a  party  to  the  action,  and  is  not  a  coii^;>etent  witness,  under  the  statute,  unless 
required  to  testify  by  the  administrator  or  the  court  tiying  the  cause. 
Same. — Discharge  in  Bankruptcy, — Pleading. — ^Where  the  obligation  is  joints 
all  the  makers  are  necessary  parties  to  an  action  thereon ;  and  though  one  of 
the  joint  makers  of  a  promissory  note  may  have  received  a  discharge  in  bank- 
ruptcy, yet  such  a  dischai^e  being  a  personal  privilege  which  mufsbepleadedt 
he  is  a  necessary  party  to  the  action  on  the  note. 

From  the  Tippecanoe  Common  Pleas. 

H.  JV,  Chase  and  y.  A,  WUskich^  for  appellant. 
F.  B.  Everett,  for  appellee. 

BusKiRK,  J. — ^This  was  a  suit  by  Opp,  administrator  of 
Porter,  against  James  W.  Moliere  as  principal,  and  Edward 
T.  Jenks  as  his  surety,  upon  three  joint  promissory  notes, 
made  in  1866  to  the  intestate,  all  payable  with  ten  per 
cent,  interest,  and  the  last  maturing  in  March,  1867. 

The  appellant,  Jenks,  was  alone  served  with  process,  which 
was  returned  not  found  as  to  Moliere.  An  appearance  was 
entered  for  Moliere  by  mistake,  and  an  answer  filed ;  but, 
by  leave  of  the  court,  the  appearance  was  withdrawn,  and 
his  answer  was  stricken  out,  and  the  suit  continued  as  to  him. 

The  appellant  answered,  i.  By  a  general  denial.  2.  That 
payments  were  made  from  time  to  time  upon  the  notes, 
under  the  name  of  interest,  at  the  rate  of  twenty-four  per  cent, 
per  annum,  being  usury  corruptly  contracted  for  and  paid ; 
and  that  other  payments  were  made,  a  schedule  of  which 
payments  is  filed,  showing  such  payments  in  all  to  be  twen- 
ty-five hundred  dollars,  a  sum  more  than  sufficient  to  pay 
the  notes  in  full  with  ten  per  cent,  interest. 

A  reply  in  denial  of  the  second  paragraph  of  Jenks* 
answer  was  filed. 
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The  appellant  then  presented  an  affidavit  and  made  a 
motion  for  a  continuance,  which  was  overruled;  and  a  triai 
was  then  had,  which  resulted  in  a  judgment  for  the  appellee 
against  the  appellant  for  thirteen  hundred  and  sixty-three 
dollars,  over  the  appellant's  motion  for  a  new  trial. 

The  affidavit  for  continuance  is  set  out  in  the  bill  of 
exceptions,  and  the  ruling  of  the  court  upon  it  presents  the 
only  point  there  is  in  the  x:ase. 

The  affidavit,  which  is  in  the  form  contemplated  by  the 
statute,  states  that  Moliere,  the  principal  in  the  notes,  was 
a  material  witness  for  the  affiant;  that  since  the  making  of 
the  notes,  Moliere  has  been  adjudged  a  bankrupt,  under  the 
act  of  Congress  of  March  2d,  1867,  by  the  United  States  Dis- 
trict Court  for  the  District  of  Michigan,  and  that  the  notes 
were  barred  as  to  him ;  that  as  soon  as  process  was  served 
on  affiant,  he  commenced  investigations  to  ascertaun  Moliere\i 
residence,  and  that  a  day  or  two  before  the  term  of  court 
commenced,  affiant  learned  that  Moliere  had  removed  from 
his  ibrmer  residence  at  Dowagiac,  Michigai^  to  Kalamazoo, 
in  that  State ;  that  it  was  then  too  late  to  take  Us  deposition 
or  procure  a  certified  copy  of  the  bankruptcy  proceedings, 
to  show  his  competency  as  a  witness;  that  as  soon  as 
Moliere's  residence  was  ascertained,  affiant  went  to  Kalama- 
zoo and  saw  Moliere,  who  promised  to  come  to  Lalayette  as  a 
witness;  but  affiant  received  a  letter  from  him,  on  the  day 
he  was  to  have  arrived,  stating  that  he  was  sick  and  unable 
to  come ;  that  affiant  believed  that  over  the  sum  of  eight 
hundred  dollars  of  said  notes  was  for  usurious  interest,  and 
that  Moliere  could  prove  that  over  two  hundred  dollars  of 
the  same  was  usury,  but  just  how  much  affiant  could  not 
state ;  and  that  there  was  no  other  witness  by  whom  the 
facts  could  be  proved,  and  that  Moliere  could  be  obtained 
by  the  next  term,  if  the  cause  was  continued* 

The  court  overruled  the  motion,  because,  as  the  record 
states,  ''said  Moliere,  although  adjudged  a  bankrupt,  since 
the  making  of  the  notes  described  in  the  complaint,  and 
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discharged  therefrom,  is  not  a  competent  witness  for  the 
defendant  Jenks." 

The  statute  upon  the  subject,  which  was  construed  by  the 
court  as  excluding  the  testimony  of  Moliere,  reads  as  fol- 
lows: 

"  Provided,  That  in  all  suits  where  an  executor,  adminis- 
trator or  guardian  is  a  party  in  a  case  where  a  judgment  may 
render"  [may  be  rendered]  **  either  for  or  against  the  estate 
represented  by  such  executor,  administrator  or  guardian, 
neither  party  shall  be  allowed  to  testify  as  a  witness  unless 
required  by  the  opposite  party,  or  by  the  court  trying  the 
cause."     3  Ind.  Stat.  561. 

The  only  question  in  the  case  is,  was  the  refusal  of  the  court 
to  continue  the  cause,  for  the  reason  stated,  correct? 

It  is  claimed,  by  counsel  for  appellant,  that  because 
Moliere  has  been  discharged  under  the  bankrupt  law,  he  has 
no  interest  in  the  suit  and  is  therefore  a  competent  witness  for 
his  surety  upon  the  notes. 

Under  our  statute,  the  competency  or  incompetency  of  a 
witness  is  not  made  to  depend  upon  his  interest  in  the  suit. 
All  persons,  even  parties,  are,  as  a  general  rule,  competent 
witnesses.  To  this  general  rule  the  statute  has  made  cer- 
tain exceptions ;  and  one  of  them  is,  that  in  all  suits  where 
an  executor,  administrator,  or  guardian  is  a  party,  where  a 
judgment  may  be  rendered  either  for  or  against  the  estate 
represented,  neither  party  shall  be  allowed  to  testify,  unless 
required  by  the  opposite  party,  or  the  court  trying  the  cause. 

This  certainly  is  a  suit  by  an  administrator,  and  a  case 
where  a  judgment  might  be  rendered  either  for  or  against 
the  estate  represented.  Moliere  was  made  a  defendant,  but 
was  not  served.  Was  he  a  necessary  party  defendant  ?  The 
action  was  based  upon  three  joint  promissory  notes.  Where 
the  obligation  is  joint,  all  the  makers  are  necessary  parties ; 
and,  in  this  case,  Moliere  was  not  only  a  proper  but  a  neces- 
sary party. 

But  it  is  insisted  that  he  was  not  a  necessary  party, 
because  he  had  been  adjudged  a  bankrupt,    A  discharge  in 


NOVEMBER  TERM,  1873.  11 1 

jenks  V.  Opp»  Adm'n 

bankruptcy  does  not,  per  se,  operate  as  a  discharge  of  all 
his  debts.  The  courts  do  not  take  judicial  notice  of  dis- 
charges in  bankruptcy.  A  discharge  in  bankruptcy  must 
*  be  pleaded,  otherwise  a  judgment  may  be  rendered  against 
« an  adjudged  bankrupt  It  is  a  personal  privilege,  which  the 
bankrupt  may  or  may  not  set  up  as  a  defence  to  the  action. 
The  note  of  a  married  woman  is  void,  yet,  if  when  sued  she 
fails  to  set  up  her  coverture,  a  valid  judgment  may  be  ren- 
dered against  her. 

We  think  that  Moliere  was,  by  the  express  words  of  the 
statute  and  its  spirit,  an  incompetent  witness.  The  note 
sued  upon  was  a  joint,  and  not  a  joint  and  several  obligation. 
There  was  a  suggestion  upon  the  record  of  not  found  and 
a  continuance  as  to  him.  As  between  Moliere  and  Jenks^ 
the  relation  of  principal  and  surety  existed ;  but  as  between 
them  and  the  payee,  they  were  both  principals.  The  appel- 
lee having  sued  both  the  joint  obligors,  taken  process  against 
both,  suggested  upon  the  record  a  return  of  not  found,  and 
continued  as  to  Moliere,  and  taken  judgment  against  Jenks, 
he  may  proceed  under  section  641  of  the  code  and  have 
Moliere  bound  by  the  original  judgment.  Etwin  v.  Scatten, 
40  Ind.  389. 

In  such  proceeding  the  judgment,  if  any,  would  be  that 
Moliere  should  be  bound  by  the  original  judgment.  If  he 
should  testify  for  the  appellant,  he  would,  in  legal  effect, 
testify  for  himself.  The  plaintiff  having  caused  a  sug- 
gestion of  not  found  to  be  entered  on  the  record,  and 
taken  a  continuance  as  to  Moliere,  the  rendition  of  a 
judgment  against  his  co-obligor  did  not  merge  the  cause 
of  action  in  the  judgment  If  the  plaintiff  had  dismissed 
as  to  Moliere  and  taken  judgment  against  Jenks,  the 
obligation  being  joint,  the  cause  ol  action  against  Moliere 
would  have  been  merged  in  the  judgment,  and  he  would 
have  ceased  to  be  a  party  within  the  meaning  of  the  statute. 
Erwin  v.  Scotten,  supra.  Moliere  being  a  party  to  the  action 
at  the  time  he  was  offered  as  a  witness,  and  the  action  being 
by  an  fulministrator,  it  results  that  he  was  an  incompetent 
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witness,  and  that  the  court  conunitted  ao  etror  m  refusing 

to  continue  the  cause. 

The  judgment  is  affirmed,  with  costs* 
Pettit,  J.,  having  been  of  counsel,  was  absent* 


»    ¥<m 
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48   112      EviDY:scz,^'Gmfidentufi  Cammutiicatiom. — Attorney  and  Oi&mt.-^'X  paity^ 

—^ —  Iiaving  given  evidence  in  chief  in  his  own  behalf,  cannot,  on  cross-examina- 

154    34         tion,  be  compelled  to  divulge  statements  made  bj  him  when  consulting,  as  a 

^   JJ2         .dicnt,  an  attorney  at  law. 

168  421       Same. — Communications  made  in  consultation  by  a  client  to  his  attorney  are 

privileged  and  protected  from  inquiry,  when  the  client  is  a  witness,  as  well 

as  when  the  attorney  is  a  witness. 
SAME.-^Statements  made  l^  a  client  to  his  legal  adviser  are  privil^ed,  though 

mo  action  is   9k.  the  time  pending  or  contemplated  concerning  the  matter  of 

which  such  statements  are  made. 

From  the  Noble  Common  pleas. 

A.  A.  Ckapin  and  V.  C.  Mains,  for  appellant. 

Z.  E.  Goodwin,  for  appellee. 

Downey,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  for  the  taking  and  conversion  of  goods.  The 
issues  are  not  material.  On  the  trial  of  the  cause,  the  appel- 
lee was  a  witness  in  his  own  behalf,  suid  having  given  his 
evidence  in  chief,  he  was  asked  by  Vincent  C.  Mains,  Esq., 
attorney  for  the  defendant,  on  cross-examination,  if  he  did 
not  immediately,  when  the  goods  in  question  were  taken,  or 
shortly  afterward  on  the  same  day,  tell  said  Vincent  C. 
Mains  that  he  had  traded  said  goods  to  the  defendant  for  a 
note ;  to  which  question  counsel  for  the  plaintiff  objected,  on 
the  ground  that,  if  any  such  statement  was  made,  it  was 
m;ule  to  said  Mains  as  a  confidential  communication,  while 
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counselling  with  him  as  an  attorney  at  law.  The  plaintiff 
then  testified  that  he  did  have  a  conversation  with  said 
Mains,  but  that  when  he  did  so  he  was  consulting  him  as 
an  attorney  as  to  the  validity  of  said  note.  It  was  admitted 
by  the  defendant  that  Mains  was  at  the  time  a  regularly 
admitted  and  practising  attorney  of  that  court.  The  defend- 
ant still  insisted  on  asking  the  said  question,  but  the  court 
refused  to  allow  it  to  be  asked  or  to  require  the  plaintiff  to 
answer  the  same.  The  court  having  found  for  the  plaintiff, 
the  defendant  moved  the  court  for  a  new  trial,  on  the  ground 
that  the  said  ruling  of  the  court  was  erroneous.  This  motion 
was  overruled,  and  final  judgment  was  rendered  for  the  plain- 
tiff. The  error  assigned  in  this  court  is  the  overruling  of 
the  motion  for  a  new  trial. 

It  may  be  gathered  from  the  arguments  of  counsel  that 
the  appellant  contends  that  when  the  plaintiff  made  himself 
a  witness  in  the  cause,  he  thereby  made  it  proper  for  the 
adverse  party  to  inquire  of  him  with  reference  to  any  con- 
versation which  he  might  have  had,  which  it  would  be  proper 
to  inquire  into  on  cross-examination,  although  such  conver- 
sation would  be,  under  other  circumstances,  regarded  as  con- 
fidential.   It  is  insisted  that  by  testifying  as  a  witness  for 
himself,  he  becomes  bound  to  divulge  on  cross-examination 
every  conversation  which  he  may  have  had,  without  regard  to 
its  confidential  character,  or  the  person  to  whom  it  was  made, 
if  it  was  such  a  conversation  as  would  under  other  circum- 
stances be  the  subject  of  a  cross-examination.     It  is  claimed 
that  the  exemption  never  was  accorded  to  the  party  himself 
when  a  witness,  but  only  to  his  attorney ;  that  while  the 
party  might  object  to  the  attorney  testifying  to  such  com- 
munications, the  exctusion  was  applied  only  to  the  attorney. 
Another  ground  taken  is,  that  the  bill   of  exceptions  does 
not  show  that  the  relation  of  attorney  and  client  existed 
between  the  appellee  and   Mains;  that  there   is  nothing 
shown  which  would  even  prevent  Mains  from  testifying  to 
the  conversation  in  question ;  that  while  it  appears  that  the 
Vol.  XLIII.. 
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conversation  was  with  Mains  about  a  note,  it  does  not  appear 
tbat  the  statement  was  made  with  reference  to  any  legal 
advice  about  a  suit  then  pending  or  expected  to  be  com- 
menced ;  that  it  is  simply  an  independent  statement  of  a 
fact  made  in  the  course  of  conversation. 

We  think  the  evidence  shows  sufficiently  that  the  relation 
of  attorney  and  client  existed  between  the  appellee  and 
Mains.  It  is  not  necessary  that  an  action  should  have  been 
pending  or  in  contemplation,  in  order  to  make  the  communi- 
cation confidential  in  its  character,  and  to  extend  to  it  the 
protection  of  the  rule.  Counsel  are  often  consulted  about 
matters  of  great  importance  out  of  which  it  is  not  expected 
that  any  suit  will  ever  arise.  Indeed,  the  advice  and  assist- 
ance of  counsel  are  in  many  instances  invoked  for  the  pur- 
pose of  more  certainly  guarding  against  litigation.  It  seems 
to  be  settled  in  this  State,  and  indeed  generally,  that  the 
pendency  or  expectation  of  litigation  is  not  essential  in 
order  to  give  the  communication  its  confidential  character. 
Bowers^  Adnir  v.  Briggs^  20  Ind.  139;  Borum  v.  Fonts,  15 
Ind.  50;  I  Greenl.  Ev.,  sec.  340. 

In  the  case  of  Oliver  v.  Pate^  post^  p.  132,  the  ques- 
tion arose  whether  the  attorney,  who  acted  as  prosecut- 
ing attorney,  could  be  examined  with  reference  to  a  conver- 
sation between  him  and  the  defendant,  in  an  action  for 
malicious  prosecution,  concerning  the  commencement  of  the 
criminal  prosecution  on  which  the  civil  action  was  founded, 
and  it  was  held,  with  some  hesitation  however,  that  as  the 
defendant  in  the  action  had  made  a  witness  of  himself  and 
had  himself  testified  to  the  matter  which  would  otherwise 
have  remained  in  confidence,  he  could. 

We  are  now  asked  to  hold  tbat  when  a  party  is  a  witness 
/  in  his  own  behalf,  he  shall  be  compelled  to  testify  to  any 
and  all  conversations  which  he  has  had  with  his  attorney^ 
concerning  the  matter  in  question.  The  case  of  the  Inhalh 
itants  of  Wobum  v.  Henshaw^  loi  Mass.  193,  is  cited  as 
authority.  The  court  in  that  case  say:  ^The  objection^ 
that  the  defendant  was  wrongfully  compeUod  to  undergo 
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cross-examination  as  to  what  he  said  to  his  counsel,  cannot 
be  sustained.  The  poh'cy  of  the  law  will  not  allow  the  counsel 
himself  to  make  disclosures  of  confidential  communications 
from  his  client ;  but  if  the  client  sees  fit  to  be  a  witness,  he 
makes  himself  liable  to  full  cross-examination  like  any  other  > 

witness."  This  ruling  does  not  commend  itself  to  our ;  j^Tj^ 
judgment  The  rule  excluding  these  communications  is  for/  ^  -^ 
the  benefit  of  the  client  and  not  the  attorney,  and  the  pro-i 
taction  from  disclosure  extends  to  the  client  as  well  as  to' 
the  attorney.  But  it  is  supposed  that  because  the  party 
entitled  to  the  protection  becomes  a  witness  in  his  own 
behalf,  therefore  he  obliges  himself  upon  a  cross-exam-] 
ination  to  reveal  the  confidential  communication,  on  the 
ground  that  he  is  bound  to  testify  fully  to  all  that  he  knows 
concerning  the  matter  in  question.  We  do  not  doubt  but 
that  he  must  testify  to  all  the  material  facts  in  his  knowl- 
edge. But  statements  made  by  him  to  his  legal  adviser  are 
not  so  much  facts  as  they  are  the  evidence  of  facts.  The 
statute  of  this  State  which  makes  a  party  a  competent  wit- 
ness in  his  own  behalf  has  still  kept  up  the  protection  of  con- 
fidential communications.  It  is  difficult  to  see  why,  if  the 
&ct  that  the  party  himself  testifies  removes  the  protection 
of  the  rule  froni.  confidential  communications,  it  does  not 
make  the  evidence  of  the  attorney  admissible  also  when  the 
party  is  a  witness,  as  well  as  that  of  the  client  on  cross- 
examination.  But  in  Hemenway  v.  Smithy  28  Vt.  701,  the  very 
opposite  of  what  was  held  in  Massachusetts  is  decided.  It 
was  there  held,  that  a  party  is  not  obliged,  as  a  witness,  to 
disclose  any  consultation  he  may  have  bad  with  his  counsel 
in  relation  to  the  cause,  and  that  he  is  equally  protected,  with 
his  counsel,  from  testifying  respecting  confidential  commu- 
nications between  them.  In  that  case,  like  the  one  under 
consideration,  the  matter  was  sought  to  be  brought  out  on 
cross-examination  of  the  witness,  who  was  made  competent 
to  testify  by  statute,  as  in  this  State.  The  court  say:  "The 
rule  should  be  the  same  as  it  would  have  been  if  the  coun- 
^  had  been  called  to  prove  the  consultation.''    The  same 


n6  SUPREME  COURT  OF  INDIANA. 

Lane  et  al,  v,  Kenworthy. 

thing  is  decided  in  substance  in  Bobo  v.  Bryson^  21  Ark.  387. 
In  our  opinion,  the  ruling  of  the  court  below,  in  refusing  to 
allow  the  cross-examination  as  to  the  communications  of  the 
appellee  to  Mains,  was  correct. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Lane  et  al.  v.  Kenworthy. 

Pleading. — Evidence, — yustice  of  the  Peace, — ^Under  the  general  denial,  in  an 
action  before  a  justice  of  the  peace,  on  an  account  for  goods  sold  and  delivered, 
evidence  may  be  given  of  pa3rment,and  that  the  goods,  for  the  value  of  which 
the  action  is  brought,  were  furnished  on  the  order  of  a  third  person. 

Appeal. — Where  the  evidence  is  conflicting,  the  Supreme  Court  cannot,  upon 
the  evidence,  reverse  the  judgment  below. 

From  the  Boone  Circuit  Court. 

W.  A.  Tipton,  D,  E,  Caldwell,  W.  B.  Walls,  %  E.  McDon- 
ald, and  y,  M.  Butler,  for  appellants. 

Pettit,  J. — ^The  appellants,  Lane  and  Walls,  brought  suit 
against  the  appellee,  Kenworthy,  before  a  justice  of  the 
peace,  on  an  account  for  goods  sold  and  delivered.  There 
was  a  trial  by  jury  and  verdict  and  judgment. for  the  defend- 
ant, appellee.  Appeal  to  the  circuit  court,  where  the  case 
went  to  trial  before  a  jury  on  a  general  denial,  when  there 
was  a  verdict,  as  before  the  justice,  for  the  appellee.  Motion 
for  a  new  trial  for  the  reason,  "that  the  verdict  of  the  jury 
is  contrary  to  law  and  not  sustained  by  the  evidence."  This 
motion  was  overruled,  exception  taken,  and  this  ruling 
only  is  assigned  for  error.  Before  a  justice  of  the  peace,  *'all 
matters  of  defence,  except  the  statute  of  limitations,  set-offj 
and  matter  in  abatement,  may  be  given  in  evidence  without 


NOVEMBER  TERM,  1873.  117 

Hgg  V.  Pigg. 

plea."  2  G.  &  H.  585,  sec.  34.  On  appeal,  the  cause  may 
be  tried  under  the  same  rules  as  before  the  justice.  2  G.  & 
H.  S96,  sec.  67. 

Evidence  of  payment,  or  that  the  goods  were  delivered 
on  the  order  of  a  third  person,  could,  therefore,  be  given 
under  the  issue  formed,  which  was  done  without  objection 
to  its  introduction.  This  evidence  to  some  extent  is  con- 
tradicted, but  under  the  often  repeated  rulings  of  this  court, 
on  conflicting  evidence  we  cannot  reverse  the  judgment  of 
the  court  below. 

The  judgment  below  is  affirmed,  at  the  costs  of  the  appel- 
lants. 


PiGQ  V,   PlGG. 

• 

PROCESS.— &rz^^. — Return, — Residmce.-^VrAti  a  statute  (2  G.  &  H.  5S2) 
requiring  that  summons  shall  be  served  by  reading  the  same  to  the  defendant 
"  or  leaving  a  copy  thereof  at  his  last  usual  place  of  residence,"  etc.,  a  return  of 
service  "by  copy  left  at  the  residence"  of  the  defendant  is  sufficient 

From  the  Sullivan  Common  Fleas. 
5.  Caulsan^  for  appellant. 

BusKiRK,  J. — The  only  question  arising  in  the  record  in 
this  cause  is,  whether  or  not  the  return  made  by  the  consta- 
ble on  the  summons  issued  by  the  justice  of  the  peace  shows 
a  service  sufficient  to  bring  the  defendant  into  court. 

THe  return  is  as  follows:  "Served  by  copy,  March  ist, 
1870,  left  at  the  residence  of  Richard  H.  Pigg. 

"  Fhillip  Houck,  C.  C." 

The  record  says  that  on  the  2d  day  of  March  defendant 
appeared  and  called  for  witnesses  in  said  suit  to  appear  on 
the  5th  day  of  March,  1870,  at  Center  school-house. 
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The  defendant  appeared  before  the  justice  and  moved  to 
dismiss  the  suit  because  of  insufficient  service;  the  motion 
was  overruled,  and  the  cause  was  tried  upon  its  merits,  and  a 
judgment  was  rendered  for  appellant,  who  was  plaintiff 
below.  From  this  judgment  the  appellee  appealed  to  the 
court  of  common  pleas,  where  the  motion  to  dismiss  was 
renewed  and  sustained  by  the  court  To  this  ruling  the 
appellant  excepted  and  assigns  for  error  this  ruling. 

The  twenty-second  section  of  the  justices*  act,  2  G.  &  H. 
582,  provides,  that  "such  summons  shall  be  served  at  least 
three  days  before  trial,  by  reading  the  same  to  the  defendant, 
or  leaving  a  copy  thereof  at  his  last  usual  place  of  residence, 
and  if  not  so  served,  such  cause  shall  be  continued  for  a  rea- 
sonable time." 

The  above  section  is,  in  substance,  the  same  as  sec.  35  of 
the  code,  2  G.  &  H.  60,  which  provides  the  manner  in  which 
summons  from  the  circuit  or  common  pleas  courts  shall  be 
served,  and  judicial  constructions  of  such  section  will  apply 
with  equal  force  to  the  section  under  examination. 

Were  the  service  and  return,  in  the  present  case,  sufficient? 
The  return  shows  that  the  summons  was  served  by  leaving 
a  copy  at  the  residence  of  the  defendant.  The  statute  pro- 
vides, that  "  the  summons  shall  be  served  either  by  reading 
to  the  defendant  or  leaving  a  copy  thereof  at  his  last  usual 
place  of  residence."  It  is  provided  by  section  35,  supra^ 
that  **  the  summons  shall  be  served,  either  personally  on  the 
defendant,  or  by  leaving  a  copy  thereof  at  his  usual  or  last 
place  of  residence." 

This  court,  in  Sturgis  v.  Eay^  16  Ind.  429,  defined  the 
meaning  of  the  phrase  "  at  his  usual  or  last  place  of  resi- 
dence." The  court  say :  *'  The  usual  or  last  place  of  resi- 
dence, means  the  residence  into  which  the  person,  still  a 
resident  of  this  State,  has  moved,  in  this  State,  last  before 
the  service  of ^  the  process.  This  requirement  secures  the 
service  at  the  actual  residence  of  the  defendant,  in  this  State, 
at  the  time  of  the  service." 

The  meaning  of  the  statute  is,  that  the  copy  shall  be  left 
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at  the  actual  residence  of  the  defendant,  in  this  State,  at  the 
time  of  the  service.  As  we  have  seen,  the  usual  or  last 
place  of  residence  means  the  actual  place  of  residence. 
When  the  return  shows  that  the  copy  was  left  at  the  resi- 
dence of  the  defendant,  it  sufficiently  shows  that  it  was  left 
at  his  usual  and  last  place  of  residence,  because  no  person 
can  have  two  places  of  residence  at  the  same  time. 

It  was  held  by  this  court,  in  Campbell  v.  Swasey^  12  Ind. 
;o,  and  Sturgis  v.  Fay,  16  Ind.  429,  that  a  return  was  Suffi- 
dent  which  showed  that  the  summons  had  been  served  by 
leaving  a  copy  at  the  residence  of  the  defendant 

These  cases  are  directly  in  point. 

We  think  the  court  erred  in  dismissing  the  action,  for 
which  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
motion  to  dismiss,  and  for  further  proceedings  in  accordance 
with  this  opinion* . 


-♦*" 
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Partnership.— /Vnf  Payment  by  one  Partner.^ Effect  cf.—ComideratioH,—  J3  m[ 
Principai  and  Surety.-'-^'Tyro  partners,  owing  debts  and  having  assets,  dis- 
solved partnership,  and,  by  agreement,  one  partner  was  to  retain  all  the  assets, 
and  pay  all  the  debts,  and  manage  and  close  up  the  business.  The  partner 
who  had  withdrawn  from  the  management  of  the  business,  desiring  a  discharge 
from  further  personal  liability  on  a  certain  note  made  by  said  firm  and  held 
by  one  of  the  creditors  thereof,  acquainted  such  creditor  with  the  facts  of  the 
pdrtneiship  ammgemeot,  and  proposed  to  pay  him  one-half  the  amount  of 
mid  note,  the  creditor  to  relieve  him  from  further  liability  and  look  to  the 
effects  in  the  hands  of  the  former  partner  and  to  such  partner  personally  for 
the  other  half;  which  proportion  the  creditor  accepted,  and  one-half  the 
amoont  of  said  note  was  then  paid  accordingly* 
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Held,  that  such  part  payment  was  not  a  sufficient  consideration  for  the  promise 
to  release  the  party  making  it  as  to  the  remainder. 

Held,  also,  that  the  arrangement  between  the  partners  and  the  part  payment  of 
the  note  did  not  so  change  the  relations  between  the  former  partners  as  to 
make  the  one  who  made  part  payment  a  surety  for  his  former  partner  for  the 
payment  of  the  residue,  so  as  to  bring  them  within  the  provisions  of  the  stat- 

I  ute,  sees.  672,  673,  pp.  306,  307,  308,  2  G.  &  H.  To  enable  a  party 
to  proceed  under  that  statute,  it  may  be  laid  down  as  a  general  rule  that  he 
must  have  been  a  surety  at  the  inception  of  the  contract. 

Held,  also,  that  if  the  statute  governing  principals  and  sureties  did  apply,  a 
notice  from  the  surety  to  the  creditor,  that  "  if  you  think"  such  surety  "  in  any 
way  liable,  you  will  take  notice  to  proceed  accordingly  and  legally,''  did  not 
conform  to  the  statute,  so  as  to  require  the  creditor  forthwith  to  sue  on  the 
note. 

From  the  Bartholomew  Common  Pleas. 

W,  W.  Herod  and  F.  Winter,  for  appellant 
5.  Stansifer,  for  appellee. 

Downey,  C.  J. — This  was  an  action  by  Fensler,  the  appel- 
lant, against  Prather,  the  appellee,  and  one  Valhowe,  upon  a 
promissory  note  executed  by  the  defendants,  as  partners,  in 
their  firm  name  of  Prather  &  Valhowe,  to  Fensler.  Val- 
howe having  become  bankrupt,  the  action  as  to  him  was 
dismissed,  and  therefore  no  further  notice  of  him  as  a  party 
need  be  taken. 

Prather  answered  as  follows :     i.  Payment. 

"  2.  That  after  the  execution  of  said  note,  defendants  dis- 
solved  their  said  partnership,  and  by  the  terms  of  the  disso- 
lution, said  Valhowe  retained  all  outstanding  liabilities  in 
favor  of  said  firm,  and  was  to  collect  them  and  apply  the 
proceeds  of  collections  to  the  payment  of  the  outstanding 
liabilities  of  the  firm,  including  said  note,  and  if  there  was 
a  deficiency  of  assets  to  pay  the  debts,  this  defendant  was 
to  contribute  his  portion,  and  if  an  excess,  said  Valhowe 
was  to  account  to  this  defendant  for  his  portion  of  the  excess. 
Thereafter,  on  the  day  of  the  date  of  the  payment  endorsed 
on  said  note,  this  defendant,  being  desirous  of  a  discharge 
from  further  personal  liability  on  said  note,  and  acquainting 
plaintiff  with  the  facts  herein  set  forth,  proposed  to  plaintiff  to 
pay  him  one-half  of  said  note,  if  he  would  release  and  discharge 
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him  from  further  liability  upon  the  note,  and  look  to  said  effects 
in  the  hands  of  his  co-defendant  and  to  him  personally  for 
the  residue ;  which  proposition  plaintiff  then  accepted,  and 
defendant  paid  him  the  one-half  of  said  note,  which  is  the, 
same  indorsed  on  said  note. 

"  3.  After  the  execution  of  said  note,  defendants  dissolved 
their  said  partnership,  and  by  the  terms  of  the  dissolution, 
this  defendant  was  to  pay  one-half  of  said  note,  and  said 
Valhowe  the  other  half;  and  thereafter,  on  the  8th  day  of 
August,  1868,  this  defendant  paid  his  half  of  the  note,  which 
is  the  same  payment  indorsed  thereon ;  and  thereafter,  to  wit, 

on  the day  of ,  1868,  the  plaintiff  being  aware 

of  said  agreement,  this  defendant  served  a  written  notice  on 
plaintiff  to  forthwith  sue  on  said  note,  which  the  plaintiff 
£uled  and  refused  to  do  until  the  commencement  of  this 
action,  which  was  on  the  nth  day  of  September,  1871. 

"  4.  After  the  execution  of  said  note,  this  defendant  and 
sdd  Valhowe  dissolved  said  partnership,  and  by  agreement 
between  them,  said  Valhowe  retained  all  outstanding  debts 
and  liabilities  in  favor  of  the  firm,  and  was  to  collect  the 
same  and  pay  all  debts  against  the  firm,  including  said  note, 
and  if  there  was  a  deficiency  of  partnership  assets,  this 
defendant  was  to  contribute  his  portion  of  the  deficiency, 
and  if  an  excess,  said  Valhowe  was  to  account  to  this  defend- 
ant for  his  portion ;  and  with  the  payment  made  on  said  note 
by  this  defendant  hereinafter  mentioned,  and  with  other 
moneys  contributed  by  this  defendant  on  account  of  said 
debts  and  liabilities,  all  of  his  private  funds,  said  debts  and 
liabilities  that  were  available,  so  retained,  were  amply  suffi- 
cient to  pay  all  debts  and  liabilities  against  the  firm.  On 
the  8th  day  of  August,  1868,  this  defendant  paid  the  said 
plaintiff  one-half  of  said  note,  which  is  the  payment  endorsed 
thereon;  and  thereafter  he  served  a  written  notice  on  plaintiff, 
who  was  not  ignorant  of  the  foregoing  arrangement  and 
agreement  between  this  defendant  and  said  Valhowe,  to 
forthwith  sue  on  same,  which  he  failed  and  neglected  to  do 
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until  the day  of  September,  1871,  when  this  action  was 

commenced." 

The  plaintiff  demurred  separately  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer ;  the  demurrers  were  each 
;  overruled,  and  he  excepted.  He  then  closed  the  issues  by 
a  general  denial  of  all  the  paragraphs  of  the  answer.  There 
was  a  trial  of  the  issues  by  a  jury,  a  verdict  for  the  defend- 
ant, a  motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict. 

The  errors  assigned  in  this  court  are  the  overruling  of  the 
several  demurrers  to  second,  third,  and  fourth  paragrraphs  of 
the  answer,  and  the  refusal  to  grant  a  new  trial. 

The  second  paragraph  of  the  answer  relies  upon  the 
payment  by  Prather  of  part  of  the  debt,  all  of  which  was 
due  at  the  time,  as  a  consideration  for  his  discharge  from 
the  payment  of  the  residue.  This  is  not  a  sufficient  con- 
sideration to  support  the  promise  to  release  him.  Slwok  v. 
The  Board  of  Comm^rs,  etc,,,  6  Ind.  461 ;  Halstead  v.  Brmvn^ 
17  Ind.  202 ;  Kingan  v.  Gibson^  33  Ind.  53.  Payment  of  a 
smaller  sum  in  satisfaction  of  a  greater  liquidated  debt  only 
operates  as  a  discharge  pro  tanto^  and  cannot  in  law  discharge 
the  whole  debt  without  some  valid  consideration  for  aban- 
doning the  residue.  But  payment  of  a  smaller  sum  may 
amount  to  a  discharge  of  a  larger  debt,  where  it  is  made 
under  a  valid  agreement  to  that  effect ;  as  where  it  is  agreed 
to  be  paid  at  an  earlier  day,  where  it  is  agreed  to  be  paid  by 
a  third  party,  or  where  it  is  paid  as  a  composition  for  the  debt 
under  an  arrangement  between  the  debtor  and  his  creditors. 
Payment  of  a  smaller  sum  in  satisfaction  of  a  larger  amount 
claimed  for  an  unliquidated  demand  may  operate  as  a  valid 
discharge ;  so  payment  of  a  smaller  sum,  under  an  agreement 
to  abandon  a  defence  to  an  action  and  pay  costs,  may  be 
pleaded  in  satisfaction  of  a  larger  demand.  A  negotiable 
security  for  a  smaller  amount  given  and  accepted  in  satisfac- 
tion of  a  larger  debt  will  operate  effectually  in  discharge  of 
it     Leake  Law  of  Con.  474,  475. 

The  third  and  fourth  paragraphs  are  in  substance  the  same^ 
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and  their  sufficiency  must  be  determined  by  the  same  rule. 
They  each  allege  in  substance  that  upon  a  dissolution  of  the 
co-partnership  between  the  makers  of  the  note,  Valhowe 
was  to  collect  the  assets  of  the  firm  and  pay  its  debts,  Prather 
agreeing  to  pay  his  share  of  any  deficit;  that  the  said  assets 
were  available  and  sufficient  to  pay  the  debts  of  the  firm ; 
that  on  the  8th  day  of  August,  1868,  which  was  after  the 
maturity  of  the  note,  Prather  paid  the  plaintiff,  who  was 
aware  of  his  agreement  with  Valhowe,  one-half  of  the  amount 
of  the  note  sued  on,  and  thereafler  served  on  the  plaintiff  a 
written  notice  to  forthwith  sue  on  the  note,  which  he  did 
ROt  do  until  he  commenced  this  action.  The  question  here 
is,  did  this  arrangement  between  the  makers  of  the  note,  and 
the  payment  of  one-half  of  the  amount  of  the  note  by 
Prather,  bring  the  case  within  sections  672,  673,  pp.  306^ 
307,  and  308,  2  G.  &  H.?  The  first  of  these  sections  reads 
as  follows :  "  Any  person  bound  as  surety  upon  any  con- 
tract in  writing  for  the  payment  of  money,  or  the  perform- 
ance of  any  act,  when  the  right  of  action  has  accrued,  majr 
require,  by  notice  in  writing,  the  creditor  or  obligee  forth- 
with to  institute  an  action  upon  the  contract/' 

The  other  section  is  as  follows :  "  If  the  creditor  or  obligee 
shall  not  proceed  within  a  reasonable. time  to  bring  his  action 
upon  such  contract,  and  prosecute  the  same  to  judgment 
and  execution,  the  surety  shall  be  discharged  from  all  lia- 
bility thereon." 

The  right  of  a  surety  thus  to  require  the  creditor  to  sue 
on  the  contract,  or  if  he  do  not  the  surety  will  be  discharged, 
is  statutory,  and  it  is  right  that  it  shall  only  be  exercised  in 
those  cases  which  come  fairly  within  the  statute.  Ha/stead 
V.  Brown,  supra.  We  think  it  may  be  laid  down  as  a  gen- 
eral rule,  that  to  entitle  a  party  to  proceed  under  the  statute 
in  question,  he  must  have  been  a  surety  at  the  inception  of 
contract.  We  will  not  say  that  the  rule  may  not  have 
exceptions,  but  none  occur  to  us  now.  The  language  of  the 
statute  as  to  the  persons  who  may  have  the  remedy  is, 
"any  person  bound  as  surety  upon  any  contract  in  writing/' 
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etc.  The  contract  here  referred  to  is  intended  to  be  the 
original  contract  by  which  the  parties  became  bound  to  the 
payee  or  obligee,  and  not  a  subsequent  contract  between  the 
principal  makers  of  the  instrument,  to  which  the  payee  or 
obligee  is  not  a  party.  It  means  a  contract  by  which  the 
surety  is  bound  to  the  payee  or  obligee  as  surety,  and  not 
one  in  which  he  was  and  is  bound  to  the  payee  or  obligee 
as  one  of  the  principal  joint  makers  or  obUgors  in  the  con- 
tract. Such,  we  think,  is  the  clear  sense  of  the  language 
used. 

We  are  of  the  opinion,  therefore,  that  the  third  and  fourth 
paragraphs  of  the  answer  are  also  bad,  and  that  the  demur- 
rers to  them  should  have  been  sustained. 

Among  the  reasons  for  a  new  trial,  it  was  alleged  that 
the  court  erred  in  admitting  in  evidence  the  notice  which 
was  served  on  the  plaintiff  by  Prather  notifying  him  to  sue 
on  the  note.    The  notice  is  as  follows : 

"JoNESViLLE,  Ind.,  24th  February,  1870. 
Mr.  Frederick  Fensler  : 

'*  Dear  Sir,  I  feel  that  what  I  have 
paid  on  account  of  Reason  W.  Prather  and  Herman  A  Val- 
howe,  for  money  borrowed  in  business  for  firm  of  Prather 
&  Valhowe,  is  fully  paid  as  to  Prather.  Now  if  you  think 
R.  W.  Prather  is  in  any  way  liable,  you  will  take  notice  to 
proceed  accordingly  and  legally. 

"  Yours  Respectfully, 

"  R.  W.  Prather." 

This  is  not  such  a  notice  as  is  alleged  to  have  been  given 
in  the  third  and  fourth  paragraphs  of  the  answer.  In  the 
third,  it  is  alleged  that  the  notice  required  the  plaintiff  "  to 
forthwith  sue  on  the  note."  In  the  fourth,  it  is  alleged  that 
the  notice  was  "  to  forthwith  sue  on  the  same."  The  stat- 
ute says  that  the  surety  "  may  require,  by  notice  in  writing, 
the  creditor  or  obligee  forthwith  to  institute  an  action 
upon  the  contract."  In  Kaufinan  v.  Wilson^  29  Ind.  504, 
the  notice  was  as  follows:  "S.  Kaufman,  No.  219  East 
Washington  street,  Indianapolis,  Indiana :    Express  Noland 
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&  Co.'s  note  to  Esquire  Bennett^  for  collection,  to-day.  Don't 
fail.  May  25th,  1867."  Signed,  "  Josiah  Wilson."  The  notice 
was  sent  by  telegraph,  and  it  was  objected  that  this  could  not 
be  done,  and  also  that  the  surety  could  not  require  the  cred- 
itor to  sue  before  a  justice  of  thQ  peace.  The  court,  how- 
ever, without  deciding  these  questions,  held  that  the  notice 
was  insufficient.  The  court  say :  "  It  does  not  require  the 
appellant  to  institute  an  action  forthwith  upon  the  contract 
or  note,  but  to  express  it,  that  day,  to  Esquire  Benhett  for 
collection,''  etc.  And,  again,  it  is  said :  "  It  was  not  the 
province  of  Wilson  to  direct  in  whose  hands  the  note  should 
be  placed  for  collection,  but  by  notice  in  writing  to  require 
the  appellant  forthwith  to  institute  an  action  on  the  note 
against  the  principals ;  and  if  he  failed  to  do  so  in  a  rea- 
sonable time,  Wilson,  as  the  surety,  would  have  been  dis- 
charged. Such  was  not  the  notice  given."  So  far  as  the 
language  just  quoted  seems  to  mean  that  the  notice  should 
be  to  institute  an  action  against  the  principals  only,  it  may 
not  be  correct.  But  we  think  the  court  was  correct  in  hold- 
ing that  the  notice  should  require  the  creditor  forthwith  to 
institute  an  action  upon  the  contract.  In  our  judgment,  the 
notice  given  by  Prather  to  the  plaintiff  did  not  so  conform 
to  the  statute  as  to  require  the  plaintiff  forthwith  to  sue 
upon  the  note,  and  that,  had  the  case  been  one  to  which  the 
statute  applied,  it  would  have  been  insufficient. 

A  question  is  made  as  to  the  correctness  of  certain  instruc- 
tions given  by  the  court,  and  as  to  the  sufficiency  of  the 
evidence,  but  we  think  it  unnecessary  in  the  present  view 
of  the  case  to  examine  and  decide  them. 

The  judgment  b  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer  of  Prather, 
and  for  further  proceedings. 
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Harshman  v.  Armstrong  et  al. 

Supreme  CouRT«—>(/^a/.—^^itM  Three  K'tf/^.—-*^^.— Where,  on  appeal 
to  the  Supreme  Court,  the  appellee  answered  that  the  aj^eal  was  not  taken 
within  three  years  after  the  rendition  of  the  judgment,  an  affirmative  reply, 
the  general  denial  being  also  filed,  was  wholly  unnecessary,  and  was  on 
motion  struck  out. 

SAiiZ.—AppeaL-^When  Perfected.^AsL  appeal  is  taken  to  the  Supreme  Couft 
when  (he  transcript  is  filed  in  the  office  of  the  clerk ;  and  where  judgment 
below  was  rendered  June  22d,  i868,  and  the  transcript  was  filed  in  the  office 
of  the  clerk  of  the  Supreme  Court  June  20th,  1871,  the  appeal  was  taken 
within  three  years  from  the  rendition  of  the  judgment. 

Principal  and  Surety. — Cmtribution, — Complaint  by  A.  agunst  B.  and  0. 
for  contribution,  alleging  that  D.,  for  the  purpose  of  negotiating  a  loan  frcnn 
a  bank  in  Lafayette,  made  his  promissory  note  signed  by  himself  as  principal 
and  said  A.  as  surety,  payable  at  a  bank  in  New  York ;  that  D.  presented  said 
note  to  said  B.  and  C,  who  severally,  in  order,  indorsed  it  as  accommodation 
endorsers  thereon  and  as  co-sureties  with  him,  the  said  A;  that  A.,  B.,  and  C. 
had  not  any  actual  interest  in  the  note  or  the  loan  sought  to  be  secured  thereby  { 
that  it  was  signed  by  said  A.  and  indorsed  by  said  B.  and  C,  to  enable  D.  te 
procure  a  loan ;  that  D.  discounted  and  sold  the  note  to  the  bank  of  Lafay- 
ette ;  that  it  was  not  paid  at  maturity ;  that  the  bank  brought  suit  and  recov- 
ered judgment  against  all  the  parties  to  the  note ;  that  execution  was  issued 
and  levied  upon  the  property  of  said  A.,  and  he  was  compelled  to  pay  iht 
judgment;  that  the  principal  maker  was  insolvent- 

ffeld,  that  no  action  could  be  maintained  by  the  indorsee  of  the  note  against  6. 
and  C.  as  co-sureties.  The  terms  of  the  writing  and  the  indorsement  fixed 
the  liability  of  each  signer,  so  as  to  render  it  unchangeable  by  parol  evidetuse 
in  such  action. 

Held,  also,  that  as  between  the  parties  wno  executed  the  paper  before  it  had  been 
negotiated  or  delivered  by  the  principal,  the  real  character  of  the  transaction 
might  be  shown  by  parol. 

Heldf  also,  that  the  allegaCions  in  the  complaint  were  sufficient  to  show  the  real 
character  of  the  transaction  and  the  liabilities  of  the  parties  to  estch  other, 
and  that  an  issue  of  fact  could  be  formed  between  them,  as  to  whether  they 
were  or  were  not  co-sureties  as  averred  in  the  complaint. 

From  the  Clinton  Common  Fleas. 

R.  P,  Davidson^  for  appellant. 

Z.  McClurg  and  y.  N.  Sims^  for  appellees. 

OsBORN,  J. — ^This  action  was  brought  by  the  appellant  to 
recover  from  the  appellees  contribution,  on  account  of  money 
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paid  by  him  as  a  co-surety  with  them.  A  demurrer  was 
sustained  to  the  complaint  and  final  judgment  rendered  on 
the  demurrer.     Proper  exceptions  were  taken. 

The  error  assigned  is  in  sustaining  the  demurrer. 

Two  of  the  appellees,  Armstrong  and  Douglas,  filed  an 
answer  o&  the  statute  of  limitations,  in  which  they  allege 
that  the  appeal  was  not,  as  to  them,  commenced  and  prose- 
cuted within  three  years  from  the  rendition  of  the  judgment^ 
to  which  the  appellant  filed  a  reply  of  two  par^raphs : 

1.  The  general  denial. 

2.  That  the  judgment  was  rendered  on  the  22d  day  of 
June,  1868 ;  that  the  transcript  was  filed  in  this  court  on  the 
20th  day  of  June,  1871  ;  that  a  notice  of  the  appeal  was 
issued  by  the  clerk  on  the  same  day  to  the  sheriff  of  Clin- 
ton county  to  be  served  upon  the  two  appellees  filing  the 
answer,  which  was  served  upon  them  by  the  said  sheriff,  but 
never  returned  by  him ;  that  an  cUias  notice  was  issued  on 
the  nth  day  of  May,  1872,  and  duly  served  and  returned 
more  than  ten  days  prior  to  the  first  day  of  the  then  next 
term  of  this  court.  The  answer  and  reply  were  filed  on  the 
29th  of  May,  1872.  On  the  26th  of  November,  1872,  Jack* 
son  and  Douglas  filed  a  written  motion  to  strike  out  the  sec- 
ond paragraph  of  the  reply,  and  on  the  27th  of  the  same 
month,  the  appeal  was  submitted. 

The  appellees  have  not  favored  us  with  a  brief,  and  the 
appellant  has  failed  to  cite  any  authority. 

The  second  paragraph  of  the  reply  is  entirely  unneces- 
sary. If  the  notice  was  issued  as  alleged,  and  the  sheriff 
failed  to  retiurn  it,  a  rule  might  have  been  taken  against  htm. 
If  it  had  been  lost,  am>ther  could  Imve  been  substituted  and 
a  proper  return  made  to  it,  as  and  in  the  place  of  the  orig- 
inal notice.  The  material  question  is,  was  Uie  appeal  taken 
within  throe  years  after  the  rendition  of  the  judgment? 
The  appellees  filing  the  answer  alleged  that  it  was  not. 
Evidence  was  admissible  to  show  that  the  transcript  waa 
filed  and  the  notice  of  the  appeal  issued  within  the  three 
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years,  without  replying  it.    The  motion  to  strike  out  the 
second  paragraph  of  the  reply  is  sustained. 

By  the  record,  it  appears  that  the  judgment  was  rendered 
on  the  22d  day  of  June,  1868;  the  transcript  was  filed  in  the 
office  of  the  clerk  of  this  court  on  the  20th  day  of  June, 
1871 ;  that  on  the  same  day,  a  notice  of  the  appeal  was 
issued  by  the  clerk  to  Peter  C.  Somerville,  one  of  the  appel- 
lees, and  that  it  was  served  and  returned  by  the  sheriff  of 
Montgomery  county.  The  clerk  endorsed  upon  the  back  of 
the- transcript  the  following:  "  Filed  June  20th,  1871 ;  two 
notices.  Served  on  Somerville.  1872,  May  nth,  a:AVw  notice." 
A  notice  of  the  appeal  to  Somerville  issued  on  the  20ih  of 
June,  1871,  with  a  return  by  the  sheriff  of  Montgomery 
county,  showing  service,  is  annexed  to  the  transcript.  That 
is  all  the  evidence  before  us  on  the  issue  of  the  statute  of 
limitations. 

The  statute  requires  that  appeals  in  all  cases  tried  after 
the  revised  statutes  of  1852  must  be  taken  within  three  years 
from  the  time  the  judgment  is  taken.  2  G.  &  H.  274,  sec. 
561.  "Such  appeals  may  be  taken  by  procuring  from  the 
clerk  of  the  court  a  transcript  of  the  record,  and  proceed- 
ings in  the  suit,  or  so  much  thereof  as  is  embraced  in  the 
appeal,  and  filing  the  same  in  the  office  of  the  clerk  of  the 
Supreme  Court,  who  shall  endorse  thereon  the  time  of  filing, 
and  issue  a  notice  of  the  appeal  to  the  appellee.''  2  G.  & 
H.  272,  sec.  556. 

If  the  appeal  was  taken  by  procuring  and  filing  the  tran- 
script in  the  office  of  the  clerk  of  the  Supreme  Court,  then 
it  was  taken  within  three  years  from  the  rendition  of  the 
judgment.  If  the  appeal  was  not  taken  until  notice  was 
issued  by  the  clerk  and  delivered  to  the  sherifT  for  service, 
it  was  not  taken  within  the  three  years. 

The  issuing  and  delivery  of  the  writ,  not  the  filing  of  the 
complaint,  is  the  commencement  of  an  action.  Clark  v. 
Redman^  i  Blackf.  379 ;  Hancock  v.  Ritchie ^  1 1  Ind.  48,  and 
cases  cited.    In  Evans  v.  Galloway ^  20  Ind.  479,  it  was  taken 
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for  granted  that  the  same  rule  prevailed  in  appeals  to  this 
court,  as  in  actions  commenced  in  the  nisi  prius  courts.  The 
question  was  not  material  however,  because  the  transcript 
was  filed  and  notice  issued  in  time.  The  language  of  the 
statute  is,  that  "appeals  may  be  taken  by  procuring  from 
the  clerk  of  the  court  a  transcript  of  the  record,  *  *  * 
and  filing  the  same  in  the  oflSce  of  the  clerk  of  the  Supreme 
Court,  who  shall  endorse  thereon  the  time  of  filing,  and  issue 
a  notice  of  the  appeal  to  the  appellee."  The  statute  is 
explicit,  that  the  appeal  may  be  taken  by  filing  the  transcript 
with  the  clerk.  Then  follow  the  directions  or  commands 
to  the  clerk  to  indorse  the  time  and  issue  a  notice. 

The  language  of  the  act  in  relation  to  the  commencement 
of  actions  in  the  lower  court  is  entirely  different.  There, 
the  action  is  commenced  by  filing  a  complaint  and  causing 
a  summons  to  issue  thereon,  and  the  action  shall  be  deemed 
to  be  commenced  from  the  time  of  issuing  the  summons.. 
2  G.  &  H.  59,  sec.  34.  There,  issuing  the  summons  is 
essential  to  the  commencement  of  the  action.  Here,  the 
statute  provides,  that  the  appeal  may  be  taken  by  filing  the 
transcript  The  notice  which  the  clerk  is  required  to  issue 
is  not  essential  to  the  appeal.  It  is  to  notify  the  appellee 
that  the  appeal  has  been  taken. 

Our  conclusion  is,  that  the  appeal  was  taken  when  the 
transcript  was  filed,  and  that  it  was  taken  within  three  years 
from  the  rendition  of  the  judgment. 

It  is  alleged  in  the  complaint  that  one  John  W.  Blake,  for 
the  purpose  of  negotiating  a  loan  of  one  thousand  dollars 
from  a  bank  in  Lafayette,  made  his  promissory  note, 
signed  by  himself  as  principal  and  the  appellant  as  surety, 
payable  at  sixty  days  to  the  order  of  the  appellees  at  the 
Phoenix  bank  in  New  York,  for  that  sum ;  that  he  pre- 
sented it  to  the  appellees,  who  severally,  in  order,  endorsed 
it  as  accommodation  endorsers  thereon  and  as  co-sureties 
with  him,  the  appellant,  neither  the  appellant  nor  the 
appellees  having  any  actual  interest  in  the  note  or  the 
Vol.  XLIII.- 
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loan  sought  to  be  secured  thereby ;  that  it  was  signed  by 
appellant  and  endorsed  by  appellees,  to  enable  Blake  to 
obtain  the  loan ;  that  Blake,  thereupon,  discounted  and  sold 
the  note  to  the  bank  at  Lafayette ;  that  it  was  not  paid  at 
maturity,  but  was  protested  for  non-payment ;  that  afterward 
on  the  29th  of  March,  i860,  the  bank  instituted'  suit  upon 
the  note,  and  recovered  a  judgment  upon  it  on  the  31st  of 
May,  j86o,  against  all  the  parties  (copies  of  the  note  and  the 
judgment  being  filed  with  the  complaint).  It  is  also  alleged 
that  execution  issued  upon  the  judgment  on  the  ist  day  of 
June  of  the  same  year,  that  it  was  levied  upon  the  property 
of  the  appellant,  and  that  he  was  compelled  to  pay  the  judg- 
ment; that  Blake  and  Somerville  have  become  insolvent ;  that 
the  appellees  have  refused  to  pay  any  part  of  the  amount  paid 
by  him.     Prayer  for  an  account  and  judgment. 

The  counsel  for  the  appellant  insists  that  the  appellees  are 
bound  by  the  judgment  on  the  note,  and  that  it  was  alleged 
in  the  complaint  and  proved  to  be  true  by  the  court  in  that 
case,  that  the  appellant  and  appellees  were  cosureties  for 
Blake.  There  is  nothing  alleged  in  the  complaint  in  the 
case  at  bar  showing  what  averments  were  in  the  complaint 
in  that  action.  It  is  averred  that  the  bank  *'  brought  her 
action  upon  said  note/'  Whether  the  appellees  were  charged 
as  endorsers,  or  in  what  character,  does  not  appear.  It  is 
true,  a  copy  of  the  proceedings  and  judgment  is  filed  with 
the  complaint.  It  was  not  necessary  to  file  such  copy. 
Lytlev.  Lythy  37  Ind.  281.  And  filing  did  not  make  it  a 
part  of  the  complaint.  The  Excelsior  Draining  Company  v. 
Srown^  38  Ind.  384. 

No  action  could  be  maintained  by  the  endorsee  of  the 
note  against  the  appellees  as  co-sureties.  The  terms  of  the 
writing  and  the  endorsement  fixed  the  liability  of  each  sigrier, 
so  as  to  render  it  unchangeable  by  parol  evidence  in  such 
action.  Vore  v.  Hurst,  13  Ind.  551;  Drake  v.  Markie,  21 
Ind.  433. 

The  question  which  the  appellant  seeks  to  raise  is,  whether, 
as  between  the  parties  who*  executed  tiie  paper  before  it  had 
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been  delivered  or  negotiated  by  the  principal,  the  real  char- 
acter of  the  transaction  may  not  be  shown  by  parol. 

It  was  presented  in  Lacy  v.  Lofton^  26  Ind.  324,  where  it 
was  decided,  that  as  between  the  parties  upon  a  promissory 
note  or  bill  of  exchange,  the  form  of  the  instrument  is  not 
conclusive,  but  that  their  actual  relations  may  be  shown  by 
parol  to  be  other  than  they  appear  to  be,  and  that  their  rights 
will  depend  upon  the  actual  facts.  And  it  was  held  that  the 
drawer  of  a  bill  of  exchange  for  the  accommodation  of  the 
payee  was  the  surety  of  the  latter,  and  entitled  to  the  reme- 
dies of  sureties  against  principals.  In  Dickerson  v.  Turner^ 
15  Ind.  4,  it  IS  said,  that  "when  the  drawee  of  a  bill  of 
exchange  accepts  the  bill,  the  presumption  is  that  he  has,  in 
his  hands,  funds  of  the  drawer,  to  the  amount  stated  on  its 
face ;  but  that  presumption  may  be  rebutted.  The  drawee 
may  show  that  he  accepted  and  paid  the  bill  for  the  accom- 
modation of  the  drawer,  and,  then,  the  Jaw  will  imply  an 
undertaking,  on  the  part  of  the  drawer,  to  indemnify  the 
acceptor,  who,  on  such  implied  obligation,  may  have  an  action 
against  the  drawer." 

The  mere  fact  that  one  drew  and  another  endorsed  a  bill, 
for  the  sole  accommodation  of  the  drawee,  will  not  establish 
the  relation  of  co-sureties.  Wilson  v.  Stanton^  6  Blackf.  507 ; 
Church  V.  Barlow^  9  Pick.  547 ;  McDonald  v.  Magruder,  3 
Pet.  470.  The  parties  will  be  presumed  to  have  signed  the 
paper  with  reference  to  the  security  which  they  already  pos- 
sessed. It  is  only  a  presumption,  however,  and  unquestion- 
ably the  liabilities  of  the  parties,  as  they  appear  on  the  face 
of  the  paper,  may  be  changed  by  contract.  McDonald  v. 
Magruder^  supra ;  Dunn  v.  Sparks,  7  Ind.  490. 

The  case  of  Dunn  v.  Sparks,  supra,  involved  the  question, 
whether  the  drawer  and  endorser  of  a  bill  were  co-sureties  for 
the  sole  accommodation  of  the  drawee  and  acceptor.  On  page 
494,  Davison,  J.,  says  :  "  Under  the  pleadings  in  the  cause,  it 
was  competent  for  the  plaintiff,  by  extrinsic  evidence,  to  show 
&e relation  which  really  did  exist  between  him  and  the  defend- 
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ant.  Whether  they  were,  or  were  not  co-sureties,  was  a  pure 
question  of  fact,  to  be  decided  by  the  jury." 

The  case  made  by  the  complaint  is  this:  Blake  desired  to 
borrow  money,  and,  for  that  purpose,  executed  his  note  with 
the  appellant  as  his  surety,  payable  to  the  appellees,  and, 
whilst  it  was  yet  in  his  hands,  presented  it  to  them,  and  they 
endorsed  it  as  accommodation  endorsers  and  co-sureties  with 
the  appellant  for  Blake,  and  to  enable  him  to  obtain  the  loan; 
neither  the  appellant  nor  the  appellees  having  any  interest 
in  the  note  or  in  the  loan  sought  to  be  obtained. 

We  think  the  allegations  in  the  complaint  are  sufficient  to 
show  the  real  character  of  the  transaction  and  the  liabilities 
of  the  parties  to  each  other,  and  that  an  issue  of  fact  can 
be  formed  under  it  between  them,  whether  they  were,  or  were 
not  co-sureties,  as  averred  in  the  complaint. 

The  judgment  of  the  said  Clinton  Common  Pleas  is  reversed, 
with  costs.  Cause  remanded,  with  instructions  to  overrule 
the  demurrers  to  both  paragraphs  of  the  complaint,  and  for 
further  proceedings,  in  accordance  with  this  opinion. 


Oliver  v.  Pate. 

Bill  of  Exceptions.— TVm^  of  Filing, — ^Where  siirty  days  were  given  within 
43   182  which  to  file  a  bill  of  exceptions,  and  the  bill  was  signed  by  the  judge  within 

187   470|  ^^  jjjjjg^  ^^^^  though  it  was  copied  into  the  record,  it  did  not  appear  by  any 

1^     23  Statement  in  the  body  of  the  record  that  it  was  ever  filed,  but  the  certificate 

]2-J5J'  of  the  clerk  of  the  court  below,  given  within  the  sixty  days,  stated  that  the 

l^g    1^  record  was  a  full,  true,  and  complete  transcript  of  all  the  proceedings  had  in 

149   134  the  case,  as  the  same  appeared  of  record,  and  of  papers  on  file  in  his  office; 

Held,  that  it  affirmatively  appeared  that  the  bill  of  exceptions  was  filed  prior  to 

the  date  of  the  certificate  and  within  the  time  allowed  by  the  court. 
Evidence. —  Witness. — Impeachment  of, — ^Where  witnesses  testified,  on  exami* 
nation  in  chief,  that  the  general  character  of  a  party  for  truth,  veracity,  and 
honesty  was  good,  it  was  incompetent  to  ask  them,  on  cross-examination,  if 
they  had  heard  certain  of  his  neighbors  say  that  the  sheriff  of  a  oeitain  cooaty 
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had  come  to  arrest  him  foi  larceny  on  a  warrant  issued  on  an  indictment  found 
against  him  in  that  county. 

%iMR.^Malicums  ProsectUion, — Probable  Cause, — In  an  action  for  damages  for 
malicious  prosecution,  evidence  of  the  general  bad  character  of  the  plaintifiT 
for  morals  is  inadmissible  to  rebut  evidence  of  want  of  probable  cause. 

Same. — Malice. — ^The  existence  of  malice  is  not  imputed  as  a  conclusion  of 
law,  but  may  be  inferred  as  a  fact  from  the  want  of  probable  cause.  It  is  for 
the  jury  to  detennine  whether  they  will  so  infer  it  or  not. 

Same. — yury. — ^A  jury  must  consider  all  evidence  introduced,  decided  to  be 
admissible  by  the  court 

Same. — A  jury  have  the  right  to  disregard  the  evidence  of  a  witness,  in  whole  or 
in  part,  if  they  deem  him  unworthy,  although  his  character  for  truth  and 
veracity  may  not  have  been  directly  impeached,  though  they  ought  not  to  do 
so  wantonly,  without  evidence  or  cause. 

Same. — Confidential  Communications, — Attorney  and  Client, — Prosecuting 
Attorney, —  Waiver, — Communications  made  to  a  prosecuting  attorney  rela- 
tive to  criminals  or  suspected  persons  are  privileged,  and  cannot  be  divulged 
without  the  consent  of  the  person  making  them.  The  immunity  from  dis- 
closure of  communications  so  made  is  a  privilege  personal  to  the  one  making 
them,  which  is  not  waived  by  his  voluntarily  testifying  generally,,  in  an  action 
against  him  for  malicious  prosecution,  in  his  own  behalf,  but  is  waived,  if, 
being  a  witness  in  his  own  behalf,  he  voluntarily  discloses  what  statements  he 
made  to  the  prosecuting  attorney,  who  then  may  testify  in  relation  to  the  com* 
munication. 

From  the  Montgomery  Circuit  Court. 

T,  Patterson,  M.  D,  Wftite,  and  y,  Wright,  for  appellant. 
y,  McCabe  and  y,  M.  Butler,  for  appellee. 

OsBORN,  J. — ^The  only  error  assigned  in  this  case  is  in 
overruling  the  motion  for  a  new  trial. 

The  action  was  brought  by  the  appellee  against  the  appel- 
lant for  malicious  prosecution.  There  was  an  issue  of  fact, 
trial  by  a  jury,  verdict  for  appellee  for  four  hundred  and 
thirty-nine  dollars  and  fifty  cents,  and  judgment  on  the  ver- 
dict over  a  motion  for  a  new  trial  filed  by  appellant. 

Judgment  was  rendered  on  the  17th  day  of  September, 
1870,  and  sixty  days  were  allowed  the  appellant  to  file  his 
bill  of  exceptions.  It  appears  to  have  been  signed  by  the 
judge  on  the  27th  day  of  October,  but  there  is  no  statement 
in  the  body  of  the  record  showing  that  it  was  ever  filed  in 
the  clerk's  office  in  the  cause.  It  has  been  held  by  this 
court,  that  it  must  appear  affirmatively  that  the  bill  of  excep- 
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tions  was  filed  within  the  time  allowed  by  the  court,  or  it 
will  not  be  regarded  as  forming  a  part  of  the  record,  although 
copied  into  it.  This  case  was  once  considered  by  us  and 
the  judgment  affirmed,  without  passing  upon  the  alleged 
error  of  the  court,  on  the  ground  that  the  bill  of  exceptions 
was  not  properly  in  the  record.  A  petition  for  a  rehearing 
was  filed,  calling  our  attention  to  the  fact  that  the  certificate 
of  the  clerk  to  the  transcript  was  dated  November  5th, 
1870,  which  was  within  the  sixty  days,  and  we  granted  the 
petition. 

The  appellee  again  insists  that  under  the  uniform  rulings 
of  the  court  we  can  not  recognize  the  bill  of  exceptions  as 
forming  a  part  of  the  record,  and  many  decisions  are  cited 
to  sustain  him.  The  rule,  that  it  must  appear  affirmatively 
that  it  was  filed  within  the  time  allowed,  is  too  well  estab- 
lished to  need  the  citation  of  any  authority  in  its  support. 
The  certificate  of  the  clerk,  however,  states  that  the  record 
is  a  full,  true,  and  complete  transcript  of  the  proceedings 
had  in  the  case,  as  the  same  appear  of  record  and  of 
papers  on  file  in  his  office.  We  think  that  sufficiently  shows 
that  the  bill  of  exceptions,  which  is  copied  into  the  record, 
was  filed  prior  to  the  date  of  the  certificate  and  within  the 
time  allowed  by  the  court. 

We  do  not  consider  it  necessary  to  state  all  the  reasons 
assigned  in  the  motion  for  a  new  trial.  They  were  sufficient 
to  fairly  raise  all  the  questions  discussed  and  passed  upon. 

One  of  the  reasons  stated  is,  in  excluding  the  legal  evi- 
dence of  certain  witnesses  named.  The  appellant  had  intro- 
duced witnesses  to  impeach  the  character  of  the  appellee^ 
and  he  had  examined  witnesses  to  sustain  it,  those  named 
being  of  the  number.  They  had  testified,  that  they  were 
acquainted  with  the  general  character  of  the  appellee  in  his 
neighborhood  for  truth,  veracity,  and  honesty,  and  that  it 
was  good.  The  bill  of  exceptions  states  that  the  appeHant 
offered  to  prove  by  cross-examination  of  those  witnesses, 
that  they  had  heard  certain  of  his  neighboFS  say  that  the 
sheriff  of  Henry  county  had  come  there,  for  the  purpose  of 
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arresting  him  for  larceny^  on  a  warrant  issued  on  an  indictr 
ment  found  against  him  in  that  county ;  and  the  court,  on. 
the  objection  of  the  appellee,  refused  to  permit  him  to 
introduce  the  proof.  The  purpose  of  the  proof  was  not, 
stated.  The  witnesses,,  in  their  examination  in  chief,  had 
testified  to  the  general  character  of  the  appellee,  and  noth- 
ing else.  The  proof  offered  was  not  legitimate  as  a  cross- 
examination  and  would  have  laid  iio  foundation  for  impeach- 
ing the  witnesses.  No  time,  place,  or  names  of  persons 
were  mentioned.  It  was  about  a  collateral  and  irrelevant 
matter,  not  affecting  the  general  character  of  the  appellee. 
It  was  a  naked  proposition  to  prove  that  the  witnesses  had 
heard  the  statement  and  nothing  more.  There  was  not 
even  a  charge  that  he  was  guilty,  or  that  anybody  in  his 
neighborhood  ever  charged,  suspected,  or  believed  that  he 
was.  We  are  at  a  loss  to  see  on  what  ground  the  proof 
was  admissible.  Its  only  effect,  we  think,  would  have  been 
to  improperly  prejudice  the  jury  against  the  appellee.  The 
right,  to  ask  the  witnesses  whom  they  had  heard  speak  about 
the  character  of  the  appellee,  arid  whether  what  they  had 
heard  said  was  for  or  against  him,  is  not  denied  by  the 
appellee.  Under  some  circumstances  he  might  go  further 
and  ask  other  questions.  It  is  difHcult,  if  not  in^possible, 
to  lay  down  specific  rules  to  control  or  limit  the  cross-exam- 
ination of  witnesses.  The  judge  before  whom  the  case  is 
tried  must,  to  a  considerable  extent,  determine  it,  and  in. 
doing  so,  must  be  governed  by  the  circumstances  attending 
the  examination.  Of  course,  his  action  is  subject  to  the. 
supervision  of  an  appellate  or  superior  court,  in  all  cases 
when  an  appeal  lies.  In  the  case  at  bar,  there  is  no  state- 
ment in  the  bill  of  exceptions  showing  the  circumstances 
under  which  the  proof  was  offered,  only,  as  we  have  seen, 
the  offer  to  prove  the  fact.  We  think  the  court  committed 
no  error  in  rejecting  the  evidence. 

Another  reason  was,  that  certain  improper  instructions 
prepared  by  the  court  were  given  to  the  jury.  The  jury 
were  instructed,  thai;  tl^ey  had  the  right  to  disregard  the  evi- 
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dence  of  any  witness,  in  whole  or  in  part,  if  they  deemed 
him  unworthy  of  belief,  although  the  witness's  character  for 
truth  and  veracity  might  not  have  been  directly  impeached  ; 
that  if  they  found  there  was  an  absolute  conflict  in  the  evi- 
dence, they  should  then  carefully  weigh  it ;  and  that  they 
were  the  exclusive  judges  of  the  evidence  and  of  its  weight 
and  the  credibility  of  witnesses.  The  appellant  objects  to 
the  instruction,  on  the  ground  that  it  should  have  gone 
further  and  told  the  jury  that  they  must  not  disregard  the 
testimony  of  a  witness,  unless  there  was  evidence  to  justify 
them  in  so  doing,  and,  also,  that  they  should  have  been  told 
what  to  do  with  the  evidence  after  they  had  weighed  it.  The 
instruction,  so  far  as  it  leaves  the  credibility  of  the  witnesses 
to  the  jury,  is  not  objectionable.  The  jury  have  the  right  to 
disregard  or  reject  the  testimony  of  a  witness,  if  from  his 
deportment  on  the  stand  or  other  evidence  before  them,  they 
deem  him  unworthy  of  belief.  They  ought  not  to  do  it 
wantonly  and  without  evidence  or  cause.  In  this  case,  as 
we  have  seen,  there  was  evidence  tending  to  impeach  at  least 
one  witness.  In  addition  to  that,  there  was  conflicting  and  con- 
tradictory testimony  in  the  case.  There  was  evidence  before 
the  jury  from  which  they  would  be  authorized,  if  not  required, 
to  reject  the  testimony  of  some  of  the  witnesses.  We  do  not 
think  the  instruction  calculated  to  mislead  the  jury  or  leave 
them  in  doubt  as  to  its  meaning.  From  it,  they  would 
understand  that  they  were  to  disregard  the  evidence  of  such 
of  the  conflicting  or  impeached  witnesses  as  they,  after  care- 
fully weighing  all  the  evidence,  deemed  unworthy  of  belief. 
They  would  also  understand  that  the  object  of  considering 
or  weighing  the  evidence  was,  to  determine  the  credit  it  was 
entitled  to  in  agreeing  upon  a  verdict.  If  the  appellant 
thought  the  instruction  not  sufficiently  explicit,  or  if  he 
desired  a  further  instruction,  he  should  have  asked  a  modi- 
fication or  an  additional  charge. 

The  fourth  instruction  is  as  follows:  "The  prosecutor 
must  also  prove  that  the  prosecution  was  instituted  mali- 
ciously.   In  a  legal  sense^  any  unlawful  act  done  wilfully  and 
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purposely,  to  the  injury  of  another,  is,  as  against  that  person, 
malicious;  and  malice  in  the  sense  of  the  law,  does  not  pre* 
suppose  personal  hatred  or  revenge,  but  may  be  implied 
under  certain  circumstances  from  a  total  want  of  probable 
cause,  or  from  a  gross  and  culpable  omission  to  make  suita- 
ble and  reasonable  inquiry ;  and,  as  before  stated,  both  want 
of  probable  cause  and  malice  must  be  shown  to  exist,  to 
entitle  the  plaintiff  to  recover.  Malice  is  a  question  of  fact 
for  the  jury,  tvko  may  infer  it  from  a  want  of  probable  cause ^ 
though  they  are  not  bound  to  do  so.** 

The  appellant  objects  to  the  words  in  italics  in  that  charge. 
He  insists  that  they  should  have  been  qualified,  so  that  the 
jury  would  not  be  left  at  liberty  to  infer  malice  in  the  absence 
of  circumstances  tending  to  establish  its  existence. 

We  think  the  court  committed  no  error  in  giving  the 
instruction.  The  distinction  between  a  conclusion  or  infer- 
ence of  law  and  fact  was  recognized.  If  the  law  imputed 
malice  to  the  party  on  proof  of  want  of  probable  cause,  then 
the  jury  would  be  bound  to  infer  it ;  but  as  it  is  one  of  fact, 
and  not  of  law,  it  is  for  them  to  say  whether  they  will  so 
infer  or  not.  As  was  said  in  Wilkinson  v.  Arnold,  1 1  Ind. 
45,  "malice  may  be  inferred  from  the  want  of  proba- 
ble cause,  as  a  matter  of  fact,  but  no  such  inference  arises 
as  a  matter  of  law.  The  jury  may  draw  such  inference,  if 
they  see  proper,  *  *  *  but  they  are  not  in  law  bound  to  do 
so."  Newell  V.  Downs,  8  Blackf  523 ;  Ammerman  v.  Crosby, 
26  Ind.  451.  In  Farmer  v.  Darling,  4  Bur.  1971,  Lord 
Mansfield  recognized  implied  as  well  as  express  malice  in 
an  action  for  malicious  prosecution,  and  the  other  judges 
concurred  in  it.  Want  of  probable  cause  and  malice  must 
both  exist,  in  order  to  sustain  the  action  ;  still,  in  the  mode 
of  proving  them,  there  is  a  well  established  difference.  The 
want  of  probable  cause  cannot  be  inferred  from  any  degfree 
of  malice,  but  malice  may  be  inferred  from  want  of  proba- 
ble cause.     I  Hilliard  Torts,  420,  sec.  10. 

In  connection  with  this  charge  we  wiH  consider  an  instruct 
tion,  asked  by  the  appellant,  that  "  the  action  should  not  be 
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maintained  without  proof  of  rank  and  express  malice  and 
iniquity  on  the  part  of  the  defendant,  in  commencing  the 
state  prosecution,"  and  refused  by  the  court  It  will  be 
seen  that  it  is  in  conflict  with  the  authorities  referred  to.  It 
]  was  predicated,  undoubtedly,  upon  note  a,  i  Hilliard 
Torts,  416,  containing  an  extract  from  the  opinion  of  Lord 
Chief  Justice  Holt  in  SaviU  v.  Roberts,  12  Modern,  208 
(referred  to  in  the  note  as  the  13th).  After  discussing  the 
question  as  to  when  the  action  would  lie  and  referring  to 
such  cases,  he  says,  on  page  211 :  "  But  though  this  action 
(Joes  lie,  yet  it  is  an  action  not  to  be  favored,  and  ought 
not  to  be  maintained  without  rank  and  express  malice  and 
iniquity/'  But  it  has  been  long  settled  that  malice  may 
be  implied,  and  express  malice  need  not  be  proved.  Malice 
in  fact  is  that  kind  of  malice  which  is  proved.  When  malice 
may  be  and  is  inferred  from  the  want  of  probable  caus^, 
it  is  actual  malice  which  is  thus  proved. "  Vanderbilt  v. 
Mathis,  5  Duer,  304,  » 

The  appells^nt  asked  an  instruction,  that,  to  entitle  the 
plaintiff  to  a  verdict,  maUce  must  be  proved  to  have  actuated 
the  defendant  in  commencing  the  action,  and  that  it  is  an 
independent  fact  which  must  be  proved,  and  cannot  be  infer- 
Tfd  as  a  conclusion  of  law*  The  court;  gave  the  charge  as^ 
asked,  omitting  the  words  in  italics.  The  jury  had  already, 
been  told  that  they  were  not  bound  to  infer  malice,  which,  we 
think,  was  equivalent  to  stating  that  it  was  not  a  legal  con- 
clusion. They  were  told  in  the  charge  drawn  by  the  court^ 
that  they  were  not  bound  to  infer  malice  generally,  which, 
included  both  the  inference  of  law  and  fact  It  was  not  nec- 
essary to  repeat  it  in  another  form. 

Another  instruction  asked  by  the  appellant  in  substance 
stated,  that  evidence  of  the  general  bad  character  of  the 
plaintiff  for  iporals  in  the  neighborhood,  etc.,  was  admissi- 
ble to  rebut  the  evidence  of  want  of  probable  cause;  and  if 
they  believed  it  to  l^ave  been  bad  at  the  time  the  prosecu- 
tion was  commenced  against  him,  that  fact  should  be  taken 
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into  consideration  by  the  jury.  The  court  gave  the  charge 
as  asked,  substituting  the  word  "may"  for  "should." 

The  appellee  took  no  exception  to  the  instruction.  The 
appellant,  however,  insists  that  he  was  injured  by  the  charge. 
We  are  unable  to  see  any  real  difference  in  the  instruction 
as  asked  and  given.  The  evidence  was  before  the  jury,  and 
they  were  told  thai  it  was  admissible  for  the  purpose  stated, 
and  that  they  might  consider  it.  It  seems  to  us  that  it  is 
the  same  as  if  they  were  told  that  they  must  do  so.  It  i^ 
entirely  different  from  a  conclusion,  or  inference,  which  may 
or  may  not  be  drawn  by  the  jury.  When  they  were  tolcj 
that  certain  evidence  before  them  was  admissible  for  a  pur- 
pose stated,  that  of  itself  was  equivalent  to  telling  them  that 
they  must  consider  it ;  and  the  further  statement  that  they 
might  or  must  do  so  was  unnecessary.  We  find  no  error  in 
the  charges  given,  or  in  refusing  or  modifying  those  asked. 

There  is  one  other  question  in  the  case,  and  that  is  in 
permitting  a  witness  to  testify  without  the  consent  and  over 
the  objection  of  the  appellant.  One  of  the  attorney*  for  the 
appellee  in  the  court  below,  but  whose  name  does  not  appear 
in  this  court,  was  prosecuting  attorney  in  Montgomery 
county,  at  and  before  the  commencement  of  the  prosecutiqni 
against  the  appellee.  The  appellant  called  upon  him  as  such 
prosecutor  to  institute  the  prosecution  against  the  appellee, 
and,  as  he  testified,  made  a  statement  of  the  facts  to  him. 
At  his  request,  the  prosecuting  attorney  drew  the  affidavit 
upon  which  the  prosecution  was  based,  and  prosecuted  the 
appellee  before  a  justice  of  the  peace,  where  he  was  dis- 
charged. This  action  was  for  that  prosecution.  Before  the 
next  term  of  the  Montgomery  Circuit  Court,  that  same  attor- 
ney commenced  this  action.  At  the  time  of  commencing 
the  action,  he  continued  to  be  prosecuting  attorney.  On 
the  trial,  the  appellant  was  a  witness  in  his  own  behalf,  and 
voluntarily  testified  to  the  statement  made  by  him  to  the 
prosecuting  attorney,  and  professed  to  state  fully  all  that  was 
^id.  After  the  close  of  his  evidence,  and  as  rebutting  evi- 
dence, the  appellee  offered  the  attorney,  to  whom  the  appel- 
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ant  had  made  the  statement  before  mentioned,  as  a  witness, 
to  prove  what  the  statement  was  and  their  conversation  at 
the  time.  The  appellant  objected  to  his  testifying  on  that 
subject,  because  the  statement  was  a  confidential  communi- 
cation between  him  and  the  prosecuting  attorney,  whilst  he 
was  seeking  to  bring  a  state  prosecution,  that  ought  not  to 
be  disclosed ;  that  the  relation  of  attorney  and  client  virtually 
exists  between  a  prosecuting  attorney  and  those  who  come 
to  him  to  institute  criminal  proceedings  against  others  or  take 
advice  in  relation  to  such  matters.  The  objection  was  over- 
ruled, and  the  witness  testified  in  relation  to  the  conversation 
and  what  it  was.  His  testimony  was  different  from  that  of 
the  appellant. 

The  appellee  denies  that  any  such  confidential  relations 
existed  as  to  make  the  communication  privileged.  He  insists 
that  the  prosecuting  attorney  is  not  the  attorney  of  the  party 
seeking  to  prosecute  one  charged  with  a  criminal  offence  or 
making  statements  of  facts  to  aid  in  the  prosecution  of  crim- 
inals. In  Reedv,  Smith,  2  Ind.  160,  it  was  held  that  it  was 
not  necessary  that  a  fee  should  be  paid  to  make  the  commu- 
nication privileged.  If  the  statement  was  made  to  an  attor- 
ney in  regard  to  the  subject-matter  of  a  suit,  with  a  view  to 
employing  him  as  an  attorney,  it  was  sufficient  to  establish 
the  relation  of  attorney  and  client.  In  yenkinson  v.  The  State, 
5  Blackf.  465,  it  was  held  that  when  an  attorney  is  consulted 
on  business  within  the  scope  of  his  profession,  the  relation 
of  attorney  and  client  exists,  and  the  communications  on  the 
subject  between  him  and  his  client  should  be  treated  as  strictly 
confidential.  The  same  doctrine  is  held  in  Bower's  Adnir  v. 
BriggSy  20  Ind.  139.  The  decisions  of  different  courts  are 
not  harmonious  on  the  question.  We  refer  to  those  of  two 
states  only.  In  New  York,  it  has  been  held  that  the  com- 
munication must  relate  to  an  action  pending  or  anticipated. 
Whiting  v.  Barney,  30  N.  Y.  J30.  In  Massachusetts,  it  has 
been  held  that  it  extends  to  all  communications  made  to  an 
attorney  or  counsellor,  applied  to  by  the  party  in  that  capac- 
ity with  a  view  to  obtain  his  legal,  advice  and  opinion  in 
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matters  of  law  in  relation  to  his  legal  rights  and  obligations, 
whether  with  a  view  to  the  prosecution  or  defence  of  a  suit, 
or  other  lawful  subject  Foster  v.  Hal/,  12  Pick.  89.  The 
rulings  of  this  court  are  in  harmony  with  the  Massachusetts 
court,  and  it  seems  to  us  they  are  sustained  by  reason.  The 
communication  is  made  for  the  purpose  of  getting  legal 
advice  in  relation  to  some  right  or  obligation,  upon  which  to 
predicate  some  action  of  the  party;  and  thus  the  relation  of 
attorney  and  client  is  created,  although  no  action  is  pending 
or  anticipated.  It  is  just  as  important  that  the  communica- 
tion should  be  confidential  and  secret,  and  its  disclosure 
might  affect  his  rights  quite  as  much,  as  if  it  was  made  with 
reference  to  an  action,  and  to  disclose  it  would  equally  vio- 
late the  confidence  reposed  in  the  attorney.  Communications 
are  made  to  attorneys  and  advice  given,  based  upon  such 
communications,  concerning  matters  of  the  highest  impor- 
tance, about  which  no  action  is  pending  or  anticipated. 

To  come  more  directly  to  the  question  before  us;   the 
State  furnishes  an  attorney  to  prosecute  all  persons  charged 
with  crime.     It  is  essential  that  he  should  be  furnished  with 
facts  to  enable  him  to  successfully  prosecute.     Every  good 
citizen,  it  is  presumed,  will  aid  in  the  conviction  of  offenders 
and  communicate  to  the  prosecuting  attorney  all  the  facts 
within  his  knowledge,  tending  to  establish  the  guilt  of  such 
offender;  and  all  such  communications  and  statements  made 
to  him  must  be  considered  and  held  to  be  privileged,  and 
must  not  be  divulged  without  the  consent  of  the  party  mak- 
ing them.    The  fact  that  the  State  furnishes  the  attorney 
can  make  no  difference.     The  statement  is  made  to  one,  who 
for  the  time  being  and  for  that  purpose  occupies  the  posi- 
tion of  legal  adviser.     And  that  must  determine  the  question, 
and  not  who  selects  or  employs  him.     The  prosecutor  acts 
as  attorney  and  receives  the  communication  in  that  capacity. 
Public  policy  requires  that  a  person  in  making  communica- 
tions to  a  prosecuting  attorney,  relative  to  criminals  or  per- 
sons suspected  of  being  guilty  of  crime,  should  be  at  liberty 
to  make  a  full  statement  to  him  without  fear  of  disclosure. 
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"  There  are  some  kinds  of  evidence  which  the  law  excludes 
or  dispenses  with,  on  grounds  of  public  policy ;  because 
greater  mischiefs-  would  probably  result  from  requiring  or 
permitting  its  admission,  than  from  whoUy  rejecting  it." 
I   Greenl.  Ev.,  sec.  236. 

The  appellee  claims  that  even  if  the  communication  was 
privileged,  the  appellant,  by  voluntarily  testifying  in  his  own 
behalf,  lost  the  privilege.  He  cites  King  v.  Barrett^  11  Ohio 
St.  261.  That  case  was  decided  upon  a  statute  of  that 
State.  One  section  (310)  of  the  code  of  Ohio  provides,  that 
"  no  person  shall  be  disqualified  as  a  witness  in  any  civil 
action  or  proceeding,  by  reason  of  his  interest  in  the  event 
of  the  same,  as  a  party  or  otherwise."  And  section  315  of 
the  same  code  provides,  that  "  if  a  person  offer  himself  as  a 
witness,  that  is  to  be  deemed  a  consent  to  the  examination 
also  of  an  attorney  on  the  subject."  The  decision  was 
based  entirely  upon  the  section  last  quoted.  We  have  no  such 
statute. 

The  appellant  was  a  witness  on  the  trial  of  the  case,  in  his 
own  behalf,  and  voluntarily  testified  to  his  communication 
to  the  attorney,  which  he  claims  was  privileged.  Did  that 
remove  the  injunction  of  secrecy  ?  The  object  of  extending 
to  him  the  privilege  is,  that  his  communications  shall  not  be 
disclosed  without  his  consent.  It  is  a  personal  privilege, 
and  if  he  makes  the  disclosure  himself,  and  undertakes  to 
tell  what  statement  he  made  to  his  attorney,  it  ceases  to  be 
a  secret.  Having  opened  the  door  himself  by  testifying  to 
what  took  place  between  himself  and  his  counsel  and  to  the 
communications  between  them,  he  has  made  it  public  and 
thus  consented  that  the  attorney  maj^  testify  in  relation  to 
it  It  is  nO' longer  a  secret,  any  more  than  if  the  statement 
had  been  made  to  his  attorney  in  the  presence  and  hearing 
of  others,  and  with  tlie  avowed  purpose  that  it  should  be 
heard  by  them.  In  such  a  case  it  could  not  be  said  that  the 
communication  was  confidential,  although  made  with  the 
purpose  of  getting  legal  advice  and  to  enable  the  attorney 
to  give  it     He  would  be  asking  advice  on  a  public  state* 
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ment  of  fiicts.  In  Parker  y.  Carter^  4  Munf.  286,  the  court 
said  that  all  communications  made  by  a  client  to  his  attor- 
ney were  to  be  regarded  as  confidential,  "unless,  indeed,  the 
client  should  seem  to  vaunt  his  disclosures  to/the  public,  and, 
as  it  were,  challenge  the  by-standers  to  hean  them." 

What  we  hold  on  the  last  question  is  thjls :  If  the  party 
voluntarily  testifies  as  a  witness  to  confidential  com- 
munications made  to  his  attorney,  he  thereby  destroys 
the  privileged  character  of  the  communication  and  con- 
sents that  the  attorney  may  be  a  witness  and  testify  in 
relation  to  the  same  communication,  and  state  all  that  was 
said  on  that  subject.  We  do  not  decide  that  he  gives  such 
consent  by  voluntarily  testifying  in  the  action  generally.  It 
is  because  he  testifies  and  voluntarily  discloses  the  confiden- 
tial communication,  that  he  waives  the  privilege  and  consents 
that  the  attorney  may  be  a  witness  against  him,  and  not 
because  he  testifies  as  a  witness  in  the  cause. 

Whilst  we  decide  that  the  testimony  was  admissible,  we 
cannot  approve  the  conduct  of  the  attorney  in  bringing  the 
action.  He  was  the  public  prosecutor,  and  as  such  it  was 
his  duty  to  prosecute  all  offenders.  By  bringing  this  action 
before  the  meeting  of  the  grand  jury,  he  placed  himself  in 
antagonism  to  the  State,  and  where  he  was  liable  to  be 
tempted  to  neglect  the  discharge  of  his  official  duty. 

The  judgment  is  affirmed,  with  costs. 


The  Indianapolis  and  St.  Louis  Railroad  Company  v. 

Christy. 

Railroad. — Fences, — KiUitfg  Ci^/^f.-^Railroad  companies  are  not  required  to 
fence  their  tracks  at  stations  and  sidings  where  freights  or  passengers  are 
received  or  discharged;  nor  are  they  liable  to  pay  for  cattle  that  may  wander 
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upon  the  track  at  such  places,  and  be  killed  without  negligence  on  the 
part  of  the  company. 

From  the  Hendricks  Circuit  Court. 

M.  A.  Osbom^  for  appellant 

^S.  Claypool^  C.  C,  Matson^  and  Z.  P.  ChapiUy  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lant for  killing  a  steeron  the  railroad  where  it  was  not  fenced, 
no  negligence  being  charged.  Issue,  trial  by  the  court, 
finding  and  judgment  for  the  plaintifl)  anew  trial  being 
denied  to  the  defendant 

The  facts,  as  we  gather  them  from  the  evidence,  are  these : 
The  animal  entered  upon  the  track  at  Reno  Station,  in  Hen- 
dricks county.  At  this  station  there  is  a  switch,  or  side  track, 
thirteen  hundred  and  twenty  feet  in  length,  and  at  or  near 
each  end  of  the  switch  are  cattle-guards,  to  which  the  road  is 
fenced,  leaving  the  distance  occupied  by  the  switch  unfenced. 
There  are  a  station-house  and  cattle-pens  at  the  station, 
along  the  line  of  the  switch  between  the  termini  thereof. 
Freight  and  passengers  are  received  and  discharged  at  the 
station.  The  animal  entered  upon  the  track  about  midway 
of  the  switch. 

It  is  claimed  by  counsel  for  the  appellant  that  the  com- 
pany was  not  required  to  fence  the  road  at  the  station,  and 
we  are  of  that  opinion.  The  statute  on  the  subject  "  is  in. 
the  nature  of  a  police  regulation,  intended  as  a  security  to 
the  public,  and  for  the  preservation  of  human  life ;  and  hence 
it  has  been  repeatedly  held  by  this  court  that  it  does  not 
apply  to  cases  where  animals  are  killed  at  points  on  the  rail- 
road where  it  would  be  illegal  or  improper  that  the  road 
should  be  fenced,  such  as  the  crossings  of  streets  or  alleys 
in  a  city  or  town,  or  other  public  highways,  or  at  mills,  etc., 
where  public  convenience  requires  the  way  to  be  left  open.*' 
Elliott,  J.,  in  the  case  of  The  Indianapolis,  etc.,  R.  R.  Co.  v. 
Parker y  29  Ind.  471.  A  similar  question  was  fully  consid* 
ered  in  the  later  case  of  The  yeffersonvUle,  etc.,  R.  R.  Co,  v. 
Beatty,  36  Ind.  15. 
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It  is  the  business  of  railroad  companies  to  transport 
freight  and  passengers,  and  for  that  purpose  there  must  be 
stations  at  which  freight  and  passengers  may  be  received 
and  discharged.  This  necessity  is  recognized  by  the  statute, 
which  provides  that  ''every  such  corporation  shall  start  and 
run  their  cars  for  the  transportation  of  persons  and  property 
at  regular  times,  to  be  fixed  by  public  notice,  and  shall  furnish 
sufficient  accommodation  for  f;he  transportation  of  all  such 
passengers  and  property  as  shall,  within  a  reasonable  time 
previous  thereto,  offer,  or  be  offered,  for  transportation,  at  the 
place  of  starting,  and  the  junctions  of  other  railroads,  and 
at  siding  and  stopping  places,  established  for  receiving  and 
discharging  way-passengers  and  freight,  and  shall  take, 
transport  and  discharge  such  passengers  and  property  at, 
from  and  to  such  places,  on  the  due  p^iyment  of  tolls,  freight 
or  fare  therefor."     i  G.  &  H.  516,  sec.  29. 

The  public  convenience,  it  seems  to  us,  requires  that  at 
stations  or  sidings,  where  freight  or  passengers  are  received 
and  discharged,  the  approach  to  the  road  should  be  free  and 
unobstructed  by  a  fence ;  and,  therefore,  that  at  such  places 
the  company  is  not  required  to  fence,  or,  in  default  thereof, 
pay  for  stock  that  may  wander  upon  the  track  and  get  killed 
without  negligence  on  the  part  of  the  company.  The  statute 
above  quoted  makes  it  the  duty  of  railroad  companies,  were 
such  not  the  case  in  the  absence  of  a  statute,  to  receive  and 
discharge  freight  and  passengers  "at  siding  and  stopping 
places ;"  and  we  think  that  at  such  places  public  convenience 
clearly  requires  that  there  should  be  free  ingress  to,  and 
egress  from,  the  road.  In  this  case  the  siding  seems  to  be 
pretty  long,  but  we  cannot  say  that  it  is  longer  than  the  con- 
t^enience  and  necessities  of  business  require. 

For  these  reasons,  we  are  of  opinion  that  a  new  trial 
should  have  been  granted. 

The  judgment  below  \s  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 

Vol.  XLIII.—10 
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Kirland  v.  The  State. 

Instructions. — Supreme  Court, — In  placing  a  construction  upon  instructions 
complained  of,  this  court  will  look  at  all  the  instructions  given  on  the  same 
subject;  and  if  the  instructions  taken  together  present  the  law  correctly,  and 
■are  not  calculated  to  mislead  the  jury,  the  judgment  will  not  be  reversed 
thereon. 

Same. —  When  Inconsistent, — If  two  charges  are  inconsistent  with  each  other, 
if  they  were  calculated  to  confuse  and  mislead  the  jury,  or  if  they  must  have 
left  the  jury  in  doubt  or  uncertainty  as  to  the  law  applicable  to  the'  facts  of 
the  case,  then  the  judgment  should  be  reversed. 

Same. — Assault  and  Battery, — In  a  prosecution  for  assault  and  battery,  the 
court  instructed  the  jury,  that  if,  under  certain  circumstances  mentioned  in  the 
charge,  ''the  defendant  struck  or  beat  the  prosecuting  witness  while  he  was 
gathering  com  in  the  field;  or,  while  he  was  driving  his  team  in  the  field,  in 
the  act  of  gathering  com,  the  defendant  struck  and  beat  the  horses  of  the 
prosecuting  witness  in  a  rade  and  angry  manner  with  a  stick,  the  defendant 
is  guilty  of  an  assault  and  battery." 

ffeldf  that,  as  there  was  evidence  tending  to  prove  that  the  defendant  did  strike 
the  horses  when  being  driven,  the  instmction  was  calculated  to  mislead  the 
jury  to  the  conclusion  that  such  striking  the  horses  was  on  assault  and  bat- 
tery upon  the  driver,  which  it  was  not  in  any  legal  01  logical  sense,  the  driver 
himself  not  having  been  touched  directly  or  indirectly;  and  hence  such 
instmction  was  erroneous. 

From  the  Marion  Criminal  Circuit  Court. 

y.  W.  Gordon,  T.  M.  Browne,  R.  N,  Lamb,  and  J.  N.  Kim- 
ball, for  appellant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 

BusKiRK,  J. — ^This  was  a  prosecution  for  an  assault  and  bat- 
tery commenced  before  a  justice  of  the  peace.  The  affidavit 
charges  the  appellant  with  having,  at  Marion  county,  on  the 
28th  day  of  February,  1873,  unlawfully,  and  in  a  rude,  insp* 
lent,  and  angry  manner,  touched,  etc.,  Charles  Bein. 

The  appellant  was  tried  and  found  guilty  by  the  justice. 
The  case  was  appealed.  It  was  tried  on  appeal  in  the 
Marion  Criminal  Court,  where  the  State  again  obtained  a 
verdict.  The  appellant  moved  for  a  new  trial,  which  was 
overruled,  and  the  judgment  was  rendered  on  the  verdict. 

The  error  assigned  is  the  overruling  of  the  motion  for  a  new 
trial.    A  reversal  of  the  judgment  is  asked  mainly  upon  the 
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ground  that  the  court  g^ve  an  erroneous  instruction  to  the 
jury. 
The  instruction  complained  of  as  erroneous  is  as  follows : 
"  2.  To  constitute  a  battery,  the  touching  need  not  be  of      | 
great  force ;  a  mere  touching  is  sufficient,  if  it  be  unlawful      | 
and  be  done  in  a  rude,  or  an  insolent,  or  angry  manner. 
But  this  touching  must  be  unlawful.     A  man  may  defend 
the  possession  of  his  estate  and  of  his  chattels  by  such 
reasonable  force  as  may  be  necessary  to  that  end ;  and  if,  in 
this  case,  you  believe  from  the  evidence,  that  at  the  time  of 
the  alleged  assault  and  battery,  Charles  Bein  was  trespass- 
ing upon  the  lands  of  the  defendant,  and  engaged  in  car- 
rying away  without  right  the  com  of  the  defendant,  the 
defendant  had  the  right,  after  requesting  Bein  to  depart,  and 
a  refusal  on  his  part  to  leave  the  property  and  premises,  to 
use  such  reasonable  force  as  was  necessary  to  eject  him  from 
the  premises  and  protect  his  personal  property ;  and  if  the 
defendant,  in  thus  protecting  his  property  and  possession, 
touched  Bein  or  assaulted  him  only  so  much  as  was  reason- 
ably necessary  to  secure  the  object  aforesaid,  he  is  not  guilty, 
and  you  should  so  find.     ButJiflthe  jury  believe  from  the 
evidence,    that  defendant   rented  the  fields  referred  to    in 
the  evidence,  no  certain  time  being  fixed  for  the  termination 
of  the  lease,  to  Charley  Bein,  to  be  cultivated  in  corn,  upon 
the  shares,  to  be  gathered  by  Bein,  one-half  to  be  delivered 
to  defendant,  and  the  other  to  be  retained  by  the  renter  or 
tenant  for  his  share,  the  mere  fact  that  an  agreement  was 
made  in  the  fall  after,  by  which  it  was  agreed  that  the  tenant 
(Bein)  take  for  his  share  of  the  corn  the  south  field,  and 
oefendant  the  north  field  as  his   share,  except  three   acres 
in  the  south  field,  this  would   not  terminate  the  lease  of 
itself,  unless  it  was  agreed  between  the  parties  that  the  lease 
should  terminate.      Nor  would   such   facts   authorize   the 
defendant  to  forcibly  eject  Bein  from  the  field  because  he 
was  gathering  more  corn  for  his  own  use  than  he  was  enti- 
tled to  by  such  agreement ;  and  if,  under  such  circumstances, 
the  defendant  struck  or  beat  Bein^  while  he  was  gathering 
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corn  in  the  field,  or  while  Bein  wis  driving  his  team,  in  the 
field  in  the  act  of  gathering  the  corn,  the  defendant  struck 
and  beat  his  horses  in  a  rude  and  angry  manner  with  a  stick, 
the  defendant  is  guilty  of  an  assault  and  battery." 

The  Statute  says:  *'  Every  person  who  in  a  rude,  insolent 
or  angry  manner,  shall  unlawfully  touch  another,  shall  be 
deemed  guilty  of  an  assault  and  battery,"  etc.     2  G.  &  H. 

459- 

\    It  is  quite  clear,  therefore,  that  no  assault  and  battery  can 

be  committed,  unless  one  person  touches  another  person 
I  unlawfully,  and  in  a  rude,  or  insolent,  or  angry  manner.     The 
affidavit  charges  that  the  appellant  thus  touched  Charles 
Bein.     To  sustain  this  charge,  the  evidence  must  show  the 
unlawful    touching,    etc.,   of   Charles   Bein.      The   charge- 
J  excepted  to,  however,  instructs  the  jury,  that,  if  the  defend- 
ant struck  Charles  Bein's  horses  with  a  club,  in  a  rude  and 
I  angry  manner,  while  Bein  was  driving  his  team,  in  the  act 
of  gathering  corn,  etc.,  the  defi^ndant  is  guilty  of  an  assault 
and  battery.     In  this  instruction  the  court  deems  the  touch- 
ing of  Bein  wholly  immaterial  and  unimportant;  to  strike 
Bein*s  horses  is  to  strike  him,  that  is,  if  they  wefe  struck 
with  a  club,  and  it  was  done  while  he  was  driving  his  team 
-in  the  field,   in   the  act  of  gathering  corn.     To  strike  the 
horses  of  Bein  was  in  no  legal  or  logical  sense  to  strike  him. 
True,  if  the  blow  touched  both  Bein  and  his   horse,  the 
touching  would   be  an  assault  and  battery  on   Bein,  not 
because  of  the  touching  of  his  horse,  however,  but  for  the 
reason  that  it  touched  him. 

And  if  the  appellant  struck  and  drove  Bein's  horse,  or  any 
other  horse,  against  him  violently,  unlawfully,  and  in  a  rude, 
etc.,  manner,  then  he  would  be  guilty,  not  because  he  struck 
the  horse,  but  for  the  reason  that  he  struck  Bein  by  running 
or  pushing  the  horse  agciinst  hini.  If  Bein  was  so  con- 
nected with  his  horses  when  they  were  struck,  that  the  blow 
took  effect  on  his  person  as  well  as  that  of  the  horses,  then 
the  person  striking  the  blow  would  be  guilty. 

Bishop,  in  his  work  on  Criminal  Law,  in  sec.  72,  vol.  2,  says : 
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**  The  slightest  unlawful  touching  of  another,  especially  if 
done  in  anger,  is  sufficient  to  constitute  a  battery.  For 
example,  spitting  in  a  man's  face,  or  on  his  body,  or 
throwing  water  on  him,  is  such.  And  the  inviolability 
of  the  person,  in  this  respect,  extends  to  every  thing  attached 
to  it" 

Russell,  on  Crimes,  vol.  i,  p.  75 1,  says :  "  The  injury  need 
not  be  effected  directly  by  the  hand  of  the  party.  Thus  there 
may  bean  assault  by  encouraging  a  dog  to  bite.  *  *  *  And 
it  seems  that  it  is  not  necessary  that  the  assault  should  be 
immediate ;  as  where  the  defendant  threw  a  lighted  squib  into 
a  market-place,  which,  being  tossed  from  hand  to  hand,  by 
different  persons,  at  last  hit  the  plaintiff  in  the  face,  and  put 
out  his  eye,  it  was  adjudged  that  this  was  actionable  as  an 
assault  and  battery.  And  the  same  has  been  holden  where  a 
person  pushed  a  drunken  man  against  another." 

Greenleaf  on  Evidence,  in  discussing  the  question  of  bat- 
tery, says :  "  A  battery  is  the  actual  infliction  of  violence 
on  the  person.  This  averment  will  be  proved  by  evidence 
of  any  unlawful  touching  of  the  pefson  of  the  plaintiff, 
whether  by  the  defendant  himself,  or  by  any  substance  put 
in  motipn  J}y  him.  The  degree  of  violence  is  not  regarded  in 
the  law ;  it  is  only  considered  by  the  jury,  in  assessing  the 
damages  in  a  civil  action,  or  by  the  judge  in  passing  sentence 
upon  indictment.  Thus,  any  touching  of  the  person  in 
an  angry,  revengeful,  rude,  or  insolent  manner;  spitting 
upon  the  person;  jostling  him  out  of  the  way;  pushing 
another  against  him ;  throwing  a  squib  or  any  missile,  or 
water  upon  him ;  striking  the  horse  he  is  riding,  whereby 
he  is  thrown ;  taking  hold  of  his  clothes  in  an  angry  or  inso- 
lent manner,  to  detain  him,  is  a  battery.  So,  striking  the 
skirt  of  his  coat*  or  the  cane  in  his  hand,  is  a  battery.  For 
anything  attached  to  his  person  partakes  of  its  inviola- 
bility." 

Blackstone  defines  a  battery  as  follows : 

"  3.  By  battery,  which  is  the  unlawful  beating  of  another. 
The  least  touching  of  another's  person  wilfully,  or  in  anger^ 
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is  a  battery ;  for  the  law  cannot  draw  the  line  between  dif- 
i     ferent  degrees  of  violence,  and  therefore  totally  prohibits 
•    the  first  and  lowest  stage  of  it;  every  man's  person  being 
sacred,  and  no  other  having  a  right  to  meddle  with  it,  in 
]    any  the  slightest  manner."     3  Cooley's  Blackstone,    120. 
^        Note  4  by  Judge  Cooley,  on  same  page,  reads  as  follows : 
"  A  battery  is  an  unlawful  touching  the  person  of  another 
V  by  the  aggressor  himself,  or  any  other  substance  put  in 
motion  by  him.     i  Saund.  29,  b.  n.  1;  id.  13  and  14,  n.  3. 
Taking  a  hat  off  the  head  of  another  is  no  battery,     i  Saund» 
14.     It  must  be  either  wilfully  committed,  or  proceed  from 
want    of  due   care:    Stra.   S96;    Hob.    134;    Plowd.*    19; 
otherwise  it  is  damnum  absque  injuria^  and  the  party  aggrieved 
is  without  remedy :  3  Wils.  303 ;  Bac.  Ab,  assault  and  bat- 
tery, B.;  but  the  absence  of  intention  to  commit  the  injury 
constitutes  no  excuse,  where  there  has  been  a  want  of  due 
care.    Stra.  596.    Hob.   134.  Plowd.   19.     But  if  a  person 
unintentionally  push  against  another  in  the  street,  or  if  with- 
out any  default  in  the  rider   a  horse  runs  away  and  goes 
against  another,  no  action  lies.     4  Mod.  405.     Every  bat- 
tery  includes  an  assault :  Co.  Litt  253 ;  and  the  plaintiff  may 
recover  for  the  assault  only,  though  he  declares  for  an  assault 
and  battery.    4  Mod.  405." 

Counsel  for  appellee  have  referred  us  to  the  following 
adjudged  cases  as  supporting  the  instruction  under  examina- 
tion ;  Respublica  v.  De  Longctiamps^  i  Dallas  1 1 1 ;  The  State 
V.  DaviSy  I  Hill  S.  C.  46 ;  Dubuc  De  Marentille  v.  Oliver^ 
Penning.  379;  The  United  States  v.  Ortega^  4  Wash.  C. 
C.  S31. 

The  case  referred  to  in  Dallas  was  a  prosecution  under  the 
laws  of  nations  for  an  assault  and  battery  upon  the  Minister 
of  the  French  Government  resident  in  this  country.  It  was 
proved  upon  the  trial  that  the  defendant  struck  with  a  cane 
the  cane  of  the  French  Minister.  The  court  say:  "  As  to  the 
assault,  this  is,  perhaps,  one  of  the  kind,  in  which  the  insult 
is  more  to  be  considered  than  the  actual  damage;  for 
though  no  great  bodily  pain  is  suffered  by  a  blow  on  the 
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palm  of  the  hand,  or  the  skirt  of  the  coat,  yet  these  are 
clearly  within  the  legal  definition  of  assault  and  battery,  and 
among  gentlemen,  too  often  induce  duelling,  and  terminate 
in  murder.  As,  therefore,  anything  attached  to  the  person, 
partakes  of  its  inviolabilty ;  De  Longchamps'  striking 
Monsieur  Marbois'  cane,  is  a  sufficient  justification  of  that 
gentleman's  subsequent  conduct." 

The  case  referred  to  in  Pennington,  supra}  was  a  civil  action 
for  a  trespass  committed  by  the  defendant  on  the  property 
of  the  plaintiff,  by  striking  with  a  large  club  the  plaintiff's  \ 

horse,  which  was  before  a  carriage  in  which  the  plaintiff  was 
riding.  The  court  say :  "  To  attack  and  strike  with  a  club, 
with  violence,  the  horse  before  a  carriage,  in  which  a  per- 
son is  riding,  strikes  me  as  an  assault  on  the  person; 
and  if  so,  the  justice  had  no  jurisdiction  of  the  action. 
But  if  this  is  to  be  considered  as  a  trespass  on  property, 
unconnected  with  an  assault  on  the  person,  I  think  it  was 
incumbent  on  the  plaintiff  below,  to  state  an  injury  done 
to  the  horse,  whereby  the  plaintiff  suffered  damage ;  that 
he  was  in  consequence  of  the  blow  bruised  or  wounded, 
and  unable  to  perform  service;  or  that  the  plaintiff  had 
been  put  to  expense  in  curing  of  him  or  the  like." 

The*  above  case  being  an  action  of  trespass  for  an  injury 
to  the  horse  of  the  plaintiff  and  not  a  prosecution  for  an 
assault,  or  an  assault  and  battery  upon  the  person  of  the 
plaintiff,  we  think  that  but  little  importance  should  be 
attached,  or  weight  given  to  the  loose  remark  of  the  judge, 
that  the  striking  of  a  horse  attached  to  a  carriage  was 
an  assault  upon  the  person  riding  in  the  carriage. 

The  case  of  The  State  v.  Datns,  supra^  was  a  prosecu- 
tion for  an  assault  upon  an  officer,  in  releasing  from  his  cus- 
tody a  negro.  The  facts  will  sufficiently  appear  from  the 
quotation  which  we  make  from  the  opinion  of  the  court. 
The  court  say : 

"  The  general  rule  is,  that  any  attempt  to  do  violence 
to  the  person  of  another,  in  a  rude,  angry,  or  resentful 
loanner,  is  an  assault;  and   raising  a  stick  or  fist,  within 


4 


f 


152  SUPREME  COURT  OF  INDIANA. 

Kiriand  v.  The  State. 

striking  distance,  pointing  a  gun  within  the  distance  it  will 
carry,  spitting  in  one's  face,  and  the  like,  are  the  instances 
usually  put  by  way  of  illustration.  No  actual  violence  is 
done  to  the  person  in  any  one  of  these  instances ;  and  I  take 
it  as  very  clear  th^t  that  is  not  necessary  to  an  assault.  It 
has,  therefore,  been  held  that  beating  a  house  in  which 
one  is,  striking  violently  a  stick  which  he  holds  in  his 
hand,  or  the  horse  ofi  which  he  rides,  is  an  assault ;  the 
thing  in  these  instances  partaking  of  the  personal  inviola- 
bility. Respublica  v.  De  Longchamps,  i  Dall.  1 14 ;  Warn-- 
bough  v.  Shankt  Penning.  229,  cited  in  2  part  Esp.  Dig.  173, 

"  What  was  the  case  here  ?  Laying  the  right  of  property 
in  the  negro  out  of  the  question,  the  prosecutor  was  in»  pos- 
session, and  legally  speaking,  the  defendants  had  no  right 
to  retake  him  with  force.  As  far  as  words  could  go,  their  con- 
duct was  rude  and  violent,  in  the  extreme.  They  broke 
the  chain  with  which  the  negro  was  confined  to  the  bed- 
post, in  which  the  prosecutor  slept,  and  cut  the  rope  by 
which  he  was  confined  to  his  person,  and  are  clearly  within 
the  rule.  The  rope  was  as  much  identified  with  his  person, 
as  the  hat  or  coat  which  he  wore,  or  the  stick  which  he  held 
in  his  hand.    The  conviction  was  therefore  right." 

We  are  inclined  to  the  opinion  that  the  chain  and  rope  so 
connected  together  the  prosecutor  and  negro,  as  to  make  the 
identification  as  complete  as  the  hat  or  coat  on  the  person 
or  the  stick  in  the  hand.  The  ruling  in  the  above  case  waa 
based  upon  the  close  and  intimate  connection  which  existed 
between  the  prosecutor  and  the  negro ;  but  no  such  identity 
or  connection  between  the  prosecutor  and  his  horses  in  the 
case  in  judgment  is  shown. 

The  case  of  77te  United  States  v.  Ortega,  supra,  was  a  prose- 
cution instituted  by  the  United  States,  for  the  purpose  of 
vindicating  the  law  of  nations  and  of  the  United  States, 
offended,  as  was  alleged,  in  the  person  of  a  foreign  min^ister, 
by  an  assault  committed  on  him  by  the  defendant.  The 
proof  was,  that  the  defendant  seized  hold  of  the  breast  of 
the  coat  of  Mr.  Salmon,  the  prosecuting  witness,  and  retained 
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his  hold  while  he  enumerated  his  cause  of  grievance,  and 
until  a  third  person  canoe  up  and  compelled  him  to  release 
his  hold. 

The  court  said :  "  It  was  argued  by  the  counsel  for  the 
defendant,  that,  to  constitute  an  assault,  it  must  be  accom- 
panied by  some  act  of  violence.  The  mere  taking  hold  of 
the  coat,  or  laying  the  hand  gently  upon  the  person  of 
another,  it  is  said,  does  not  amount  to  this  offence ;  and  that 
nothing  more  is  proved  in  this  case,  even  by  Mr.  Salmon. 
It  is  very  true  that  these  acts  may  be  done,  very  innocently, 
without  oflending  the  law.  If  done  in  friendship,  for  a 
benevolent  purpose,  and  the  like,  the  act  would  certainly  not 
amount  to  an  assault.  But  these  acts,  if  done  in  anger,  or  a 
rude  and  insolent  manner,  or  with  a  view  to  hostility,  amount, 
not  only  to  an  assault,  but  to  a  battery.  Even  striking  at  a 
person,  though  no  blow  be  inflicted,  or  raising  the  arm  to 
strike,  or  holding  up  one's  fist  at  him,  if  done  in  anger, 
or  in  a  menacing  manner,  are  considered  by  the  law  as 
assaults." 

It  is  very  obvious  that  the  above  cases  do  not  support  the 
position  assumed  by  the  counsel  for  appellee,  but  are  in 
entire  accord  with  the  elen^entary  writers  from  whom  we 
have  quoted. 

The  most  accurate  and  complete  definition  of  a  battery 
that  we  have  met  with  is  that  given  by  Saunders,  and  which 
has  been  adopted  by  most  subsequent  writers,  and  that 
is:  "A  battery  is  an  unlawful  touching  the  person-  of 
another  by  the  aggressor  himself,  or  any  other  substance 
put  in  motion  by  him."  By  this  definition,  it  is  an  essenti^ 
pre-requisite  that  the  person  must  either  be  touched  by  the 
aggressor  himself  or  by  the  substance  put  in  motion  by  him. 
There  must  be  a  touching  of  the  person.  One's  wearing 
apparel  is  so  intimately  connected  with  the  person,  as  in  law 
to  be  regarded,  in  case  of  a  battery,  as  a  part  of  the  person. 
So  is  a  cane  when  in  the  hand  of  the  person  assaulted. 

But  in  the  case  under  consideration,  the  court  ignores  all 
&ese  things  and  instructs  the  jury  to   convict  on  proof 
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alone  of  the  striking  of  the  horses  of  the  prosecuting  wit- 
ness. It  is  not  even  necessary,  according  to  this  charge,  that 
the  prosecuting  witness  should  have  been  in  the  wagon  or 
^holding  the  f^ase^  or  connected  with  or  attached  to  the 
.  horses  in  any  way.  That  Bein  wad  driving  his  team  and 
gathering  his  corn  does  not  necessarily  so  connect  him  with 
the  horses  that  the  touching  of  the  horses  would  be  an 
assault  and  battery  on  him.  He  may  have  been,  as  is  fre- 
quently done^  driving  his  horses  from  one  pile  of  corn  to 
another,  by  words  of  command,  without  being  in  the  wagon 
or  having  hold  of  thepneg?^ 

The  law  was  correctly  stated  by  the  court  in  the  first 
charge  given  to  the  jury.  It  was  as  follows:  **  Before  you 
will  be  justified  in  finding  the  defendant  guilty,  the  evidence 
must  satisfy  you  beyond  a  reasonable  doubt  that  the  defend- 
ant, at,  etc.,  *  *  in  a  rude,  or  an  insolent,  or  an  angry 
manner,  touched  Charles  Bein." 

In  placing  a  construction  upon  the  instruction  complained 
of,  it  is  our  duty  to  look  at  all  the  instructions  given  on  the 
same  subject;  and,  if  the  instructions  taken  together  present 
the  law  correctly  and  are  not  calculated  to  mislead  the  jury, 
we  should  affirm  the  judgment 

On  the  other  hand,  if  the  two  charges  are  inconsistent 
with  each  other,  if  they  were  calculated  to  confuse  and  mis- 
lead the  jury,  or  if  they  must  have  left  the  jury  in  doubt  or 
uncertainty  as  to  what  was  the  law  as  applicable  to  the  facts 
of  the  case,  then  the  judgment  should  be  reversed.  JSomers 
V.  Pumphreyy  24  Ind.  231.  The  above  rules  have  been 
applied  by  this  court  in  civil  cases.  The  rule  laid  down  in 
criminal  causes  is  as  follows :  ''  An  erroneous  instruction  to 
the  jury  in  a  criminal  case  cannot  be  corrected  by  another 
instruction,  which  states  the  law  accurately,  unless  the 
erroneous  instruction  be  thereby  plainly  withdrawn  from  the 
jury."  Bradley  s.  TheStatCy  31  Ind.  492. 

Construing  these  charges  together,  how  do  they  stand  ? 
The  jury  are  first  told  that,  to  justify  a  finding  of  guilty,  they 
must  be  satisfied  beyond  a  reasonable  doubt  that  the  defend* 
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ant  touched  Charles  Bein;  and  then»  in  the  second  charge, 
the  court  continues,  that  the  defendant  might  lawfully 
employ  reasonable  force,  etc.,  in  defence  of  his  possession 
or  property,  but  that  under  circumstances  hypothetically  put 
by  the  court,  Charles  Bein  had  the  right  to  be  on  the  defend- 
ant's premises  gathering  corn,"  and  if  under  such  circumstan- 
ces, etc.,  while  Bein  was  driving  his  team  in  the  field  in  the  act 
of  gathering  the  corn,  the  defendant  struck  and  beat  his  horses 
in  a  rude  and  angry  manner,  with  a  stick,  the  defendant  is 
guilty  of  an  assault  and  battery." 
^  Plainly,  then,  the  charge  is,  that  the  evidence  must  show 

]  the  touching  of  Charles  Bein  by  the  defendant,  but  that 

/  if  Bein  is  driving  his  team,  etc.,  and  the  defendant  strikes 

his  horses  (that  is  Bein's  horses)  with  a  stick,  in  a  rude  and 
i  *ngry  manner,  then,  such  touching  of  the  horses  is,  in  law, 

a  touching  of  Bein,  and  the  defendant  is  guilty  of  an  assault 
and  battery.     Logically   the   charge  states  the  law  thus: 
Generally,  to  sustain  a  charge  of  assault  and  battery  on  A.,  it 
'^  essential  to  prove  a  touching  of  A.  by  the  defendant,  but 
binder  certain   circumstances,  such  as  if  A.  is  driving  his 
telanj,  etc.,  and  the  defendant  touches  the  horses  of  A.,  then, 
jjl  friiat  case,  such  touching  of  the  horses  is  a  touching  of  A., 
ai»^  if  such  touching  of  the  horses  is  unlawfully  done,  and 
vras  made,  etc.,  then  the  defendant  may  be  found  guilty  of 
an  assault  and  battery  on  A. 

There  was  evidence  tending  to  prove  that  the  defendant 
struclc  Charles  Bein.  He  and  his  two  sons,  Edward  and 
Fj^^nlc^  so  swear.     The  defendant  swears  he  did  not. 

Tile  following  is  briefly  the  evidence  tending  to  prove  the 
^^^ult  and  battery  upon  the  horses: 

^Harles  Bein  testified :     "  He  hit  my  horses  on  the  head 

^^^*^   a  big  club  about  three  feet  long.     *     *     *     He  struck 

^^  iicrses  two  or  three  times.     *     *     *     He  was  mad.     * 

I  vas  loading  corn  out  of  the  piles ;  was  loading  up  com 

whe^T^  he  struck  the  horses." 


^^me  witness  on  cross-examination  testifies :     "  When  he 
^^*^lc  the  horses^  he  struck  them  on  the  head,  and  they 
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stopped,  etc.  Don't  know  who  held  the  lines.  Maybe  my 
little  boy  held  one  and  me  the  other.  *  *  *  He  struck 
the  horse  next  to  me.  *  *  *  The  team  was  made  to 
stand  when  defendant  struck  the  horses.  ^  *  *  I  was 
not  in  the  wagon  when  he  struck  them." 

Edward  Bein  testified :  "  Kirland  hit  the  horses  on  the 
heady  and  they  stopped.  We  were  just  going  to  drive  out. 
My  father  was  then  standing  on  the  ground  near  the 
wagon.  Defendant  put  his  hands  on  the  horses  to  unhitch 
them  from  the  wagon ;  tried  to  unhitch  the  traces. 
Just  before  that  he  struck  the  horses,  when  father  was  stand- 
ing on  the  other  side  of  the  wagon." 

Frank  Bein  testified.  '*  At  the  time  the  horses  were  struck, 
&ther  was  in  the  wagon." 

The  defendant  testifies,  that  he  "  didn't  touch  the  horses, 
except  that  he  attempted  to  unhitch  them  from  the  wagon." 

It  is  apparent  that  there  was  evidence  in  the  case  to 
which  the  second  instruction  was  applicable.  The  verdict 
being  general  we  are  unable  to  determine  whether  he  was 
convicted  for  touching  the  person  of  Bein  or  for  striking  his 
horses.  It  may  be  that  the  jury  found  the  defendant  guilty 
of  striking  the  horses  of  Bein,  for  the  defendant  admitted 
that  he  attempted  to  unhitch  the  horses  from  the  wagon,  and 
consequently  must  have  touched  them,  while  he  positively 
denies  that  he  touched  the  person  of  the  prosecuting  wit- 
ness. Besides,  there  was  evidence  tending  to  impeach  the 
character  of  Bein.  The  jury  may,  therefore,  have  doubted, 
reasonably,  the  guilt  of  the  defendant  in  the  striking  of 
Bein,  and  found  him  guilty  only  of  having  "  in  a  rude  and 
angry  manner  struck  the  horses  of  Bein  with  a  stick,** 
while  "  he  was  driving  his  team  in  the  act  of  gathering 
com." 

The  second  instruction  was  inapplicable  to  the  evidence 
and  was  calculated  to  mislead  the  jury,  and  being  errone- 
ous, the  judgment  should  be  reversed. 

The  judgment  is  reversed ;  and  the  cause  is  remanded, 
for  a  new  trial  in  accordance  with  this  opinion. 
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The  Adams  Express  Cowupany  v.  Hill. 

Praciicb. — A^arance,''~Summom,'~'Service  of  Process, —  Waiver. — It  is  too 
late,  after  an  appearance  lias  been  made  to  an  action,  to  object  to  the  sum- 
mons or  the  service  thereof. 

Pleading. — Corporation. — ^The  allegation,  in  a  complaint,  that  the  defendant 
is  a  common  carrier  doing  business  under  the  style  and  fiim  name  of  The 
Adams  Express  Company,  implies  that  the  defendant  is  a  corporation,  and  not 
a  copartnership. 

Same. — General  Denial, — Evidence, — ^Where  an  action  is  brought  against  a 
defendant  by  a  name  implying  a  corporation,  and  in  that  name  such  defend- 
ant forms  an  issue  by  general  denial  and  goes  to  trial,  it  is  not  necessary  for 
the  plaintiff  to  introduce  any  evidence  of  the  existence  of  the  corporation. 

From  the  Monroe  Common  Pleas. 

G,  A,  BusJdrk^  %  H,  Lotidetty  C.  Bakery  0,  B.  Hard,  and 
A.  W.  Hendricksy  for  appellant. 
J?.  Hill  and  G,  W.  Richardson^  for  appellee. 

Downey,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  on  a  contract,  by  which  the  appellant  agreed, 
as  a  common  carrier,  to  carry  a  certain  amount  of  money 
and  certain  valuable  papers  from  Bloomington  to  Columbus, 
in  this  State,  and  deliver  the  same  to  the  plaintiff,  which  it 
is  alleged  the  defendant  failed  to  do.  The  contract  is  evi- 
denced by  the  company's  receipt,  in  the  usual  form,  signed 
by  the  agent  of  the  company,  and  made  part  of  the  complaint. 

On  the  second  day  of  tfie  term,  the  following  entry  was 
made :  "  Come  again  the  parties  by  their  counsel,  and  the 
defendant  is  ruled  to  answer  on  the  third  day.''  On  the 
third  day,  the  defendant  moved  the  court  to  set  aside  the 
summons,  and  still  later  moved  to  set  aside  the  service  of  the 
summons.  These  motions  were  overruled,  and  the  rulings 
are  the  first  questions  presented  for  our  decision.  In  our 
opinion,  the  objections  came  too  late.  There  was  a  full 
appearance  to  the  action  on  the  second  day  of  the  term  by 
the  defendants,  and  a  submission  to  a  rule  to  answer  on  the 
next  day.  In  Womack  v.  McAhretiy  9  Ind.  6,  a  question  was 
decided  by  the  court  much  like  this.    The  parties  appeared  on 
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the  3d  day  of  July,  and  a  rule  was  taken  against  the  defend- 
ant to  answer  at  the  next  calling  of  the  cause.  On  the  fifth 
day  of  July,  the  parties  again  appeared,  and  the  defendant 
moved  the  court  to  continue  the  cause,  because  the  summons 
had  not  been  served  in  time.  The  court  said:  '*  After  appear- 
ing and  suffering  the  rule  to  plead  to  pass  on  the  third  day, 
it  seems  too  late  to  take  advantage  of  the  service  on  the 
fifth."  The  court  again  say:  "Objections  to  process,  and 
other  preliminary  and  merely  formal  matters  not  going  to 
the  merits,  should  be  taken  at  the  earliest  moment."  "All 
objections  to  the  writ  are  waived  by  an  appearance  to  the 
action."  Brayton  v.  Freese,  i  Ind.  121.  The  motion  to  set 
aside  the  summons,  and  that  to  set  aside  the  service  thereof, 
were  properly  disallowed,  for  the  reason  that  they  were  made 
too  late,  no  matter  whether  the  summons  or  the  service  was 
in  proper  form  or  not.  They  had  performed  their  office 
when  they  had  secured  the  appearance  of  the  defendant  to 
the  action. 

The  next  question  relates  to  the  sufficiency  of  the  com- 
plaint. It  commences  thus :  "  Ralph  Hill  complains  of  The 
Adams  Expiess  Company,  and  says  that,  at  the  time  here- 
after mentioned,  the  defendant  was  a  common  carrier,  doing 
business  as  such  under  the  style  and  firm  name  of  The  Adams 
Express  Company,"  etc.  A  demurrer  to  the  complaint  was 
filed,  alleging,  among  other  objections  to  it,  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
specific  objection  to  the  complaint  is,  that  it  shows  that  the 
defendant  was  a  firm  or  copartnership,  and  that  the  names 
of  the  members  should  have  been  set  out  as  the  defendants. 
The  position  of  counsel  for  the  appellant  and  authority  cited 
in  support  of  it  as  taken  from  their  brief  are  as  follows : 

"This  demurrer  raised  directly  the  question  whether  a  firm 
or  copartnership  can  be  sued  in  and  by  the  firm  name,  with- 
out disclosing  the  names  of  the  individuals  who  compose 
the  firm,  or  bringing  them  before  the  court  by  the  service 
of  process.  That  this  cannot  be  done,  is  so  plain  as  hardly 
to  require  the  citation  of  authorities  in  its  support.    We 


NOVEMBER  TERM,  1873.  159 

The  Adams  Express  Co.  v.  Hill. 

cite,  however,  a  few  of  the  many  decisions  directly  in  point 
Hays  V.  Lanier^  3  Blackf.  322 ;  Holland  v.  Butler^  5  Blackf. 
255;  Livingston  v.  Harvey ^  lo  Ind.  218;  Gott  v.  Adams 
Express  Company,  100  M^^ss.  320." 

In  the  case  in  3  Blackf.,  the  plaintiffs  were  designated 
thus :  "  Stapp,  Lanier  &  Co."  It  was  held  that  they  could 
not  sue  in  their  firm  name.  In  the  case  in  5  Blackf., 
the  plaintiff  sued  the  defendants  by  their  firm  name  of  "  W. 
&  J.  Holland,"  and  the  declaration  was  held  bad.  In  the 
case  in  10  Ind.,  the  defendants  were  designated  as  "Liv- 
ingston, Fargo  &  Co.,  and  Wells,  Butterfield  &  Co.,  as  pro- 
prietors of,  and  doing  business  under  the  name  and  style  of, 
The  American  Express  Co."  The  objection  was  held  to  be 
fatal.  The  rule  recognized  and  applied  in  these  cases  is  well 
established  and  has  been  often  applied.  But  we  think  it  does 
not  quite  meet  the  point  in  question.  It  has  often  been  held 
by  this  court  that,  in  suing  in  the  name  of  a  corporation,  it 
is  unnecessary  to  allege  that  the  plaintiff  is  a  corporation. 
I  Davis  Ind.  Dig.,  Tit.  Corporation,  279,  sec.  128.  But 
does  the  same  rule  apply  when  a  corporation  is  the  defend- 
ant? In  Angell  &  Ames  Corp.,  sec.  649,  it  is  laid  down 
that  "a  corporation  maybe  declared  against  by  the  name  by 
which  it  is  known,  without  alleging  it  to  be  chartered  or  incor- 
porated ;  if  the  description  impliedly  amounts  to  an  allegation 
that  the  defendants  area  corporate  body.' '  In  the  case  ^nder 
consideration,  the  action  is  against  "The  Adams  Express 
Company."  This,  we  think,  implies  that  the  defendant  is  a 
corporation.  The  name  of  no  individual  is  disclosed.  What 
is  added  as  to  the  style  and  firm  name  in  which  it  did  busi- 
ness, so  far  as  it  would  seem  to  convey  the  notion  that  it  is 
a  firm  or  copartnership,  may,  we  think,  be  rejected.  It  is 
evident  that  some  part  of  the  description  must  be  rejected. 
The  defendant  is  spoken  of  as  a  single  person  or  entity,  in 
the  singular  number.  There  is  nothing  implying  plurality, 
except  the  use  of  the  word  "  firm."  Possibly  this  word  was 
used  by  inadvertence  or  without  a  clear  understanding  of  its 
meaning.    Rejecting  the  word  "  firm  "  as  merely  surplusage, 
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and  there  is  nothing  in  the  complaint  inconsistent  with  the 
idea  that  the  defendant  is  a  corporation.  We  think  the  com- 
plaint was  not  liable  to  the  objection  urged  against  it.  No 
other  objection  is  urged.  t 

The  answer  of  the  defendant  was  in  four  paragraphs. 
Demurrers  were  sustained  to  all  of  them  except  the  first, 
which  was  the  general  denial.  No  question  is  made  in  the 
brief  of  courisel  with  reference  to  the  sustaining  of  these 
demurrers.  The  issue  formed  by  the  general  denial  was  tried 
by  the  court,  and  there  was  a  judgment  for  the  plaintiff.  A 
motion  made  by  the  defendant  for  a  new  trial  was  overf  uled, 
and  there  was  final  judgment  for  the  plaintiff. 

In  addition  to  the  errors  already  considered,  it  is  alleged 
that  the  court  erred  in  overruling  the  motion  of  the  defend- 
ant for  a  new  trial.  The  reason  for  a  new  trial  which  is 
relied  upon  is  stated  by  counsel  for  the  appellant  as  follows: 
**  But  if  the  plaintiff  could,  under  his  complaint,  have  been 
permitted  to  prove  the  corporate  existence  of  the  defendant, 
still  the  evidence,  which  is  made  a  part  of  the  record  by  bill 
of  exceptions,  shows  that  no  attempt  was  made  to  adduce 
any  such  proof.  The  general  denial  was  in,  and  it  put  the 
plaintiff  to  the  proof  of  the  defendant's  corporate  existence, 
if  it  is  pretended  to  have  had  or  to  have  such  an  existence. 
For  want  of  such  proof,  the  motion  for  a  new  trial  should 
have  "been  granted,  and  the  failure  to  grant  it  is  another  con- 
clusive reason  for  the  Teversal  of  the  case." 

Had  The  Adams  Express  Company  sued  Mr.  Hill  on  the 
contract  in  question,  or  any  contract  made  with  it,  there  are 
many  cases  in  this  court  holding  that  he  could  not  have  denied 
the  existence  of  the  corporation  at  the  time  of  making  the 
contract,  i  Davis  Ind.  Dig.,  Tit.  Corp.,  sec.  132.  It  is 
not  necessary  that  the  contract  should  state  that  the  party 
with  whom  it  was  made  is  a  corporation.  If  the  style  by 
which  a  party  is  contracted  with  is  such  as  is  usual  in  cre- 
ating corporations,  that  is,  if  it  name  an  ideality,  but  dis* 
closes  no  name  of  an  individual,  as  is  usual  in  the  case  of 
partnerships,  it  will  be  treated  as,  prima  facie,  at  least,  show- 
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ing  the  existence  of  a  corporation,  yanes  v.  The  Cincinnati 
Type  Foundry  Co.^  14  Ind.  89.  If,  when  a  contract  is  made 
with  an  entity  claiming  to  be*  a  corporatidn,  the  party  con- 
tracting with  it  cannot  deny  its  existence  gs  a  corporation 
at  the  time,  why  does  not  -the  same  principle  and  policy 
require  that  the  rule  shall  apply  to  the  corporation  also  ? 
Why  shall  not  the  rule  be  reciprocal  in  its  operation?  Why 
shall  the  alleged  corporation  not  be  estopped,  when  sued  on 
the  contract,  from  denying  that  it  was  a  corporatioii  at  the  time  ? 
If  it  can  deny  the  existence  of  the  corporation,  the  practice 
involves  this  absurdity,  to  take  the  present  case  as  an  illus- 
tration :  The  Adams  Express  Company  is  sued  and  charged 
with  having  made  and  violated  a  contract,  and  damages  are 
sought  to  be  recovered  against  the  company.  But  the 
defendant,  The  Adams  Express  Company,  comes  into  court 
and  says  there  is  no  such  artificial  person  or  corporation  as 
The  Adams  Express  Company.  If  a  natural  person  is  sued 
upon  a  contract  which  he  has  made,  is  it  admissible  for  him 
to  come  into  court  and  allege  as  a  bar  to  the  action  that 
there  is  no  such  person  ?  To  deny  die  making  of  the  con- 
tract alleged  is  a  different  thing  and  involves  no  inconsis- 
tency. If  in  such  a  case  there  is  no  such  corporation,  who 
has  a  right  to  set  up  that  fact  as  a  bar  to  the  action  ?  Can 
a  non-entity  employ  counsel  and  defend  an  action  ?  If  there 
is  no  such  corporation,  who  is  harmed  if  a  judgment  shall 
be  rendered  against  that  imaginary  something  which  was 
supposed  to  be,  but  which  was  not,  a  corporation  ? 

In  this  case  the  clerk,  in  making  up  the  transcript,  has 
not  copied  into  it  the  title  of  the  action  at  the  head  of  the 
demurrer  to  the  complaint  or  at  the  beginning  of  the  answer. 
If  they  had  been  copied,  we  presume  they  would  have  shown 
that  the  parties  to  the  action  were  "  Ralph  HiUy.  The  Adams 
Express  Company,'*  In  and  by  the  demurrer  to  the  com- 
plaint, the  defendant,  The  Adams  Express  Company,  said 
it  demurred  to  the  complaint,  because  it  did  not  state  facts 
sufficient,  and  under  this  demurrer  urged  that  there  was  no 
V0L.XLIII.— II 
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such  corporation  as  The  Adams  Express  Company.  When 
this  objection  was  disallowed,  it  pleaded  a  general  denial  of 
the  complaint,  and  went  to  trial,  the  attorneys  of  The  Adams 
Express  Company  appearing  for  it  and  conducting  the  cause. 
The  contract,  purporting  to  have  been  made  by  the  company 
through  its  agent,  is  read  in  evidence,  the  breach  of  the  con- 
tract is  shown,  the  company  also  introduces  evidence  to  dis- 
prove the  breach  of  the  contract,  and  there  is  judgment  for 
the  plaintiff  against  the  company.  Now  The  Adams  Express 
Company  comes  and  says,  you  did  not  prove  that  I  was  The 
Adams  Express  Company.  Suppose  that  it  is  true  that  there 
is  no  such  corporation  as  The  Adams  Express  Company,  the 
judgment  will  simply  be  null  and  void,  wholly  incapable  of 
enforcement  against  any  person  natural  or  artificial.  It 
seems  to  be  decided  in  Gott  v.  Adams  Express  Company, 
cited  by  counsel,  supra,  Aat,  according  to  the  law  and  prac- 
tice in  Massachusetts,  when  a  suit  is  against  a  corporation, 
and  the  general  denial  is  pleaded  by  the  alleged  corporation, 
the  case  is  not  made  out,  on  the  trial,  without  proof  of 
the  existence  of  the  corporation.  We  do  not  think  that  this 
is  the  law  in  this  State.  In  our  opinion,  it  was  not  necessary 
for  the  plaintiff  in  this  case,  under  the  circumstances  of  the 
case  and  the  issues  formed,  to  introduce  any  evidence  of  the 
existence  of  the  corporation.  Ewing  \.  Robeson,  15  Ind. 
26 ;  CaUender  v.  The  PainesviUe,  etc.,  Railroad  Co..,  1 1  Ohio 
St  S 16. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 
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Principal  and  Svkety. -^Bx/ension  of  Time.—V^tiQ  there  is  an  extension 
of  time,  for  a  definite  period,  by  the  payee  to  the  principal  of  a  promissory 
note,  for  a  valuable  consideration,  without  the  consent  of  the  surety,  the 
surety  is  discharged* 

Same. — Pre-paynunt  of  Interest. — ^From  the  payment  of  interest  in  advance, 
by  the  maker  to  the  holder  of  a  promissory  note,  whether  at  the  rate  spec- 
ified in  the  note,  or  at  a  higher  rate,  and  the  receipt  thereof  by  the  holder 
as  interest,  an  agreement  is  implied  to  extend  the  time  of  payment  during  the 
period  for  which  interest  is  thus  paid. 

Same. — Extension  of  Time  Indefinitely. — ^Where  there  is  an  agreement  for  the 
extension  of  the  time  of  payment  of  a  promissory  note  generally,  for  no  definite 
time,  and  interest  has  been  paid  in  pursuance  of  such  agreement,  but  not  in 
advance,  there  is  no  implied  agreement  to  extend  the  time  of  payment  for  any 
particular  length  of  time,  and  the  surety  is  not  discharged. 

Same. — On  a  note  dated  March  7th,  1859,  payable  twelve  months  afler  date, 
with  interest  at  the  rate  of  six  per  cenh,  the  receipt  of  an  increased  rate  of 
interest  and  indorsement  of  payment  of  such  interest  on  the  note  as  follows : 
*'  March  7th,  v86o,  interest  paid  up  to  this  date,''  did  not  operate  as  an  agree- 
ment for  an  extension  of  the  time  of  payment. 

From  the  Ripley  Circuit  Court. 

7,  W.  Gordon^  T.  M.  Browne^  and  R.  N.  Lam6,  for  appellant. 
W.  D.  Willsan  and  T,  E,  Wi/lson,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  as  exec- 
utor of  the  last  will  of  John  Henson  deceased,  against 
Willis  Lemon  and  Gilbert  W.  Jarvis,  upon  a  promissory 
note,  of  which  the  following  is  a  copy: 

"March  7th,  1859. 
**  Twelve  months  after  date,  I  promise  to  pay,  to  the  order 
^  John  Henson,  the  sum  of  two  hundred  and  twenty-eight 
dollars,  value  received,  with  six  per  cent. 

(Signed.)  "  Willis  Lemon, 

"  Gilbert  W.  Jarvis." 
On  the  back  of  the  note  the  following  credits  are  indorsed : 

*'i86o,  March  7th. 
"  Interest  paid  up  to  this  date." 

"June  22d,  1863. 
**  Received  twenty  dollars  as  interest*' 
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The  defendant  Lemon  pleaded  a  discharge  in  bank- 
ruptcy. 

Jarvis  pleaded  that  he  was  surety  only  on  the  note,  and 

that  by  an  agreement  between  Lemon  and  Henson,  without 

'  his  knowledge  or  consent,  the  time  for  the  payment  of  the 

note  had  been  extended,  on  an  agreement  to  pay  ten  per 

cent,  interest.     Issue,  trial  by  jury,  and  verdict  for  plaintiff. 

The  defendants  moved  for  a  new  trial,  and  the  motion 
was  granted  as  to  Lemon,  but  overruled  as  to  Jarvis,  and  the 
latter  excepted.  The  cause  was  then  dismissed  as  to  Lemon 
and  final  judgment  taken  against  Jarvis. 

The  appellant  brings  the  case  here  on  the  evidence  and 
instruction  of  the  court. 

ft 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  **The  law  is,  when  there  is  an  extension  of  time  for 
a  definite  period,  between  the  payee  and  the  principal  of  a 
note,  for  a  valuable  consideration,  without  the  consent  of  the 
surety,  he  is  discharged  from  liability.  The  agreement, 
however,  must  be  for  a  fixed  period,  a  definite  time.  As 
for  a  definite  time,  it  makes  no  diflference  whether  the  time 
is  long  or  short ;  that  is  immaterial.  There  must  be  a  val* 
uable  consideration.  If  there  is  a  definite  time  agreed  upon, 
the  agreement  to  pay  therefor  the  same  interest  as  the  note 
is  drawing,  during  the  extension,  will  constitute  a  valu- 
able consideration ;  or  an  agreement  to  pay  a  greater  rate 
of  interest,  will  be  a  valuable  consideration.  If  the  time 
is  indefinite,  then  the  surety  will  not  be  released ;  or  if 
there  is  a  simple  indulgence  for  a  length  of  time  indefinite, 
a  greater  rate  of  interest  may  have  been  paid  therefor,  thi# 
will  not  discharge  the  surety.  When  a  definite  time  has 
been  agreed  upon,  it  is  not  necessary  that  the  consideration 
be  paid ;  it  is  sufficient  if  there  was  an  agfreement  to  pay." 

The  motion  for  a  new  trial  was  based  upon  the  ground, 
among  other  things,  that  the  court  had  erred  in  giving  so 
much  of  the  above  charge  "  as  has  reference  to  time,  and 
that  the  time  must  be  definite."  We  are  of  opinion  that 
the  charge,  in  respect  to  the  objection  thus  made  to  it,  was 


NOVEMBER  TERM,  1873.  1^5 

Jarvis  v,  Hyatt,  Executor. 

correct  Menifee  v.  Clark,  35  Ind.  304.  But  an  apparently 
different  objection  is  made  to  the  charge  in  the  brief  of 
counsel  for  the  appellant.  The  following  extract  from  their 
brief  will  show  their  objection  to  the  charge:  "  The  court 
instructed  the  jury  that  they  must  find  for  the  plaintiff,  unless 
the  agreement  was  for  a  definite  time  expressly,  between 
Lemon  and  Henson,  and  left  the  jury  apparently  no  dis- 
cretion to  infer  such  definite  time  from  the  evidence  of 
the  payment  of  one  year's  interest  at  ten  per  cent,  and 
other  circumstances.  Now  we  insist  that  this  instruction 
was  erroneous.  The  agreement  for  further  time,  and  for 
an  increased  rate  of  interest,  and  the  payment  of  one  year's 
interest  at  the  increased  rate,  was  proof  of  a  valid  agree- 
ment for  one  year's  further  time ;  and  there  being  no  evi- 
dence adverse  to  this,  the  court  should  have  instructed  the 
jury  that  such  evidence  was  sufficient" 

We  do  not  find,  from  an  examination  of  the  charge,  that 
the  court  instructed  at  all  that  there  must  be  an  express 
agreement  to  extend  the  time.  The  court  did  not  instruct 
as  to  what  facts  would  justify  the  inference  of  an  implied 
agreement  for  extension,  nor  was  it  asked  to  do  so.  If  the 
appellant  had  desired  an  instruction  upon  that  point  he 
should  have  asked  it. 

There  was  no  error  in  the  charge  as  given,  in  this 
respect 

This  brings  us  to  the  evidence.  There  was  no  evidence 
of  an  express  agreement  to  extend  the  time  for  any  fixed 
and  definite  period.  On  the  contrary,  Willis  Lemon,  the 
principal,  who  was  sworn  and  examined  in  the  cause,  testi- 
fied repeatedly  in  his  examination,  that  no  definite  time  had 
been  agreed  upon. 

It  may,  we  think,  be  assumed  that  the  payment  of  inter- 
est in  advance,  whether  at  the  rate  specified  in  the  note  or 
at  a  higher  rate,  by  the  maker  to  the  holder,  and  the  receipt 
of  the  same  by  the  latter,  as  interest,  will  imply  an  agree- 
ment to  extend  the  time  of  payment  during  the  period  for 
which    interest    is    thus    paid.       Charlton    v.    Tardy,    28 
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Ind.  452 ;  Crosby  v.  Wyatt,  10  N.  H.  318 ;  New  Hampshire 
Savings  Bank  v.  Colcord,  1 5  N.  H.  1 19.  But  where  there  has 
been  an  agreement  for  extension  generally,  without  any  defi- 
nite time,  and  interest  has  been  paid  in  pursuance  of  the 
agreement,  still  if  no  interest  has  been  paid  in  advance  of 
being  earned,  there  is  nothing  from  which  to  imply  an  agree- 
ment to  extend  for  any  particular  length  of  time.  There  was 
no  evidence  of  the  payment  of  any  interest  in  advance,  either 
at  the  rate  specified  in  the  note,  or  at  an  increased 
rate.  To  be  sure,  the  interest  for  the  year,  during  which  the 
note  had  to  run,  was  paid  a  short  time  before  the  note 
matured,  at  the  increased  rate.  This  was  endorsed  on  the 
note  as  of  the  date  of  March  7th,  i860,  the  day  the  note 
matured.  This  payment  could  not  operate  as  an  agreement 
for  an  extension  of  time  at  all,  because  the  note  was  not  due 
until  the  end  of  the  year  for  which  the  interest  was  paid. 

The  next  payment  made  was  twenty  dollars.  The  evi- 
dence, outside  of  the  indorsement  on  the  note,  does  not  fix 
the  time  when  it  was  made.  We  therefore  take  the  endorse- 
ment on  the  note  as  stating  the  true  time.  This,  it  will  be 
seen  by  recurring  to  this  endorsement,  was  June  22d,  i863. 
The  note  had  then  been  on  interest  over  three  years  after 
maturity,  so  that  the  payment  then  made  was  less  than  half 
the  interest  due  at  six  per  cent.  There  was  a  subsequent 
payment  of  three  dollars,  which  was  not  indorsed  on  the 
note ;  and  these  were  all  the  payments  that  were  made. 
There  was,  then,  no  express  agreement  for  extension  for  any 
particular  and  fixed  length  of  time,  nor  were  there  any  facts 
from  which  such  agreement  could  be  implied.  The  verdict, 
therefore,  was  in  accordance  with  the  evidence. 

The  a:ppellant  makes  the  point  that  it  was  error  to 
grant  the  motion  for  a  new  trial  as  to  Lemon,  and  overrule 
it  as  to  the  appellant,^  it  being  a  joint  motion. 

The  motion  was  rightfully  overruled  as  to  the  appellant, 
and  we  think  he  cannot  complain  that  it  was  granted  as  to 
Lemon.  Whatever  might  be  the  law  in  such  case  as  applied 
to  a  note  joint  only,  the  note  in  this  case  was  joint  and  sev- 
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eraly  and  an  action  could  have  been  maintained  upon  it 
against  the  appellant  alone.  In  such  case  as  this,  there  was 
no  error  in  the  action  of  the  court. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


Helm  v.  The  First  National  Bank  of  Huntington. 

Constitutional  Law. — Conflict  of  Laws,  —  Patent,  —  Statute, — Promissory 
Note, — ^The  statute  (3  Ind.  Stat.  364)  providing,  that  any  person  wbo  may 
take  any  obligation  in  writing,  for  which  a  patent  right,  or  right  claimed  to 
be  snch,  shall  form  the  whole  or  any  part  of  the  consideration,  shall,  before 
it  is  signed  by  the  maker,  insert  in  the  body  of  the  obligation  above  the  sig- 
nature the  words  '*  given  for  a  patent  right,"  is  unconstitutional  and  void, 
being  in  conflict  with  sec.  8  art.  i  of  the  constitution  of  the  United  States, 
which,  from  the  nature  and  subjects  of  the  power  necessarily  to  be  exercised, 
confers  on  Congress  the  exclusive  power  « to  promote  the  progress  of  science 
and  useful  arts,  by  securing,  for  limited  times,  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries." 

l^'rom  the  Hunting^ton  Circuit  Court. 

H,  T.  Helm  knd  N.  0.  Ross,  for  appellant. 
y.  R,  Slack,  for  appellee. 

Buskirk;  J. — ^This  is  an  appeal  from  a  judgment  of  the 
court  below,  rendered  on  a  promissory  note,  to  which  the 
appellant,  the  defendant  below,  pleaded,  in  substance,  that 
the  said  note  was  given  for  a  patent  right,'  or  some  interest 
in  a  patent ;  and  that  the  said  note  was  invalid  and  void,  by 
reason  of  the  omission  to  insert  in  the  body  of  said  note, 
above  the  signature,  the  words,  *'  given  for  a  patent  right," 
as  required  by  a  statute  of  the  State  of  Indiana.  3  Ind. 
Stat.  364. 
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By  the  second  section  of  the  act  referred  to,  it  is  provided, 
that  any  pierson  who  may  take  any  obligation  in  writing,  for 
which  a  patent  right,  or  right  claimed  to  be  such,  $hall  form 
the  whole  or  any  part  .of  the  consideration,  shall,  before  it 
is  signed  by  the  maker,  insert  in  the  body  of  the  obligation, 
above  the  signature,  the  words,  "given  for  a  patent  right." 

The  third  section  provides,  that  any  person  who  shall  take 
any  obligation  for  a  patent  right,  without  complying  with 
the  requirements  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  subject  to  a  penalty  therein  provided. 

The  purposes  of  this  case  do  not  require  a  further  state- 
ment of  the  provisions  of  the  act  referred  to. 

To  the  plea  of  the  appellant  there  was  a  demurrer,  which 
was  sustained  by  the  court  below,  on  which  ruling  judg- 
ment was  rendered  against  the  appellant. 

The  appellant  assigns  for  error  the  decision  of  the  court 
below,  in  sustaining  a  demurrer  to  the  plea  above  set  forth. 

The  case  presents  two  questions : 

1.  Whether,  under  the  provisions  of  such  a  statute  as  that 
which  is  above  set  forth,  a  note  can  be  given  and  enforced, 
which  does  not  contain  the  words  required  by  such  statute. 
And, 

2.  This  involves  the  further  question,  which  has  been 
raised,  of  the  constitutional  validity  of  the  statute  itself,  so 
far  as  the  making  and  taking  of  a  note  for  a  patent  right 
extend. 

If  the  legislature  of  this  State  possessed  the  constitu- 
tional power  to  enact  the  law  in  question,  there  can  be  no 
doubt  that  a  note  taken  in  violation  of  its  provisions  would 
be  illegal  and  void. 

The  solution  of  the  second  question  depends  upon  whether 
the  states  have  been  prohibited  by  the  federal  constitution 
from  legislating  on  the  subject  embraced  in  the  act  in  ques- 
jtion. 

The  eighth  section  of  the  first  article  of  the  constitution 
of  the  United  States,  which  contains  an  enumeration  of  the 
powers  granted  to  the  federal  government,  confers  on  Con- 
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gress  the  power  "  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writings 
and  discoveries." 

It  is  insisted  by  counsel  for  appellee  that  the  above  grant 
of  power  confers  upon  the  national  government  the  exclu- 
sive power  to  legislate  on  the  subject  of  patents^  and  that 
consequently  the  legislature  of  this  State  possesses  no  power 
to  legislate  on  the  subject. 

Story,  J.,  in  delivering  the  opinion  of  the  court  in  Haus-- 
tan  V.  Moore^  5  Wheat.  49,  lays  down  certain  rules  of  con- 
struction and  interpretation  which  should  be  employed  in 
determining  whether  a  grant  of*  power  to  the  national  gov- 
ernment is  exclusive  or  concurrent.'*  He  says : 

"  The  sovereignty  of  a  state  in  the  exercise  erf  its  legis- 
lation is  not  to  be  impaired,  unless  it  be  clear  that  it  has 
transcended  its  legitimate  authority ;  nor  ought  any  power 
be  sought,  much  less  to  be  adjudged,  in  favor  of  the  United 
States,  unless  it  be  clearly  within  the  reach  of  its  constitu- 
tional charter.  Sitting  here,  we  are  not  at  liberty  to  add 
one  jot  of  power  to  the  national  government  beyond  what  the 
people  have  granted  by  the  constitution ;  and,  on  the  other 
hand,  we  are  bound  to  support  that  constitution  as  it  stands^ 
and  to  give  a  fair  and  rational  scope  to  all  the  powers  which 
it  clearly  contains. 

"  The  constitution  containing  a  grant  of  powers  in  maay 
instances  similar  to  those  already  existing  in  the  state  gov- 
ernments, and  some  of  these  being  of  vital  importance  also 
to  state  authority  and  state  legislation,  it  is  not  to  be  admit* 
ted  that  a  mere  grant  of  such  powers  in  affirmative  terms  to 
Congress,  does,  per  se,  transfer  an  exclusive  sovereignty  on 
such  subjects  to  the  latter.  On  the  contrary,  a  reasonable 
interpretation  of  that  instrument  necessarily  leads  to  the 
conclusion,  that  the  powers  so  granted  are  never  exclusive 
of  similar  powers  existing  in  the  States,  unless  where  the 
constitution  has  expressly  in  terms  given  an  exclusive 
power  to  Congress,  or  the  exercise  of  a  like  power  is  pro- 


lyo  SUPREME  COURT  OF  INDIANA. 

Helm  V.  The  First  National  Bank  of  Huntington. 

hibited  to  the  states,  or  there  is  a  direct  repugnancy  or 
incompatibility  in  the  exercise  of  it  by  the  states." 

In  Gilman  v.  Philadelphia^  3  Wal.  713,  the  rule  is  stated 
,  as  follows :  "  The  states  may  exercise  concurrent  or  inde- 
/  pendent  power  in  all  cases  but  three : 

"  I.  Where  the  power  is  lodged  exclusively  in  the  federal 
constitution. 

"  2.  Where  it  is  given  to  the  United  States  and  prohibited 
to  the  states. 

"  3.  Where,  from  the  nature  and  subjects  of  the  power, 
it  must  necessarily  be  exercised  by  the  national  government 
exclusively." 

Marshall,  Chief  Justice,  in  delivering  the  opinion  of  the 
court  in  Siurges  v.  Crowninshield^  4  Wheat  122,  says: 
"  In  considering  this  question,  it  must  be  recollected  that, 
previous  to  the  formation  of  the  new  constitution,  we  were 
divided  into  independent  states,  united  for  some  purposes, 
but,  in  most  respects,  sovereign.  These  states  could  exer- 
cise almost  every  legislative  power,  and,  amoQg  others,  that 
of  passkig  bankrupt  laws. 

"  When  the  American  people  created  a  national  legisla- 
ture, with  certain  enumerated  powers,  it  was  neither  neces- 
sary nor  proper  to  define  the  powers  retained  by  the  states. 
These  powers  proceed,  not  from  the  people  of  America,  but 
from  the  people  of  the  several  states ;  and  remain,  after  the 
adoption  of  the  constitution,  what  they  were  before,  except 
so  far  as  they  may  be  abridged  by  that  instrument  In  some 
instances,  as  in  making  treaties,  we  find  an  express  prohibi- 
tion ;  and  this  shows  the  sense  of  the  convention  to  have 
been,  that  the  mere  grant  of  a  power  to  Congress  did  not 
imply  a  prohibition  on  the  states  to  exercise  the  san)e  power. 
But  it  has  never  been  supposed  that  this  concurrent  power 
of  legislation  extended  to  every  possible  case  in  which  its 
exercise  by  the  states  has  not  been  expressly  prohibited. 
The  confusion  resulting  from  such  a  practice  would  be  end- 
less. The  principle  laid  down  by  the  counsel  for  the  plain- 
tiff, in  this  respect,  is  undoubtedly  correct    Whenever  the 
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terms  in  which  a  power  is  granted  to  Congress,  or  the  nature 
of  the  power,  require  that  it  should  be  exercised  exclusively 
by  Congress,  the  subject  is  as  completely  taken  from  the 
state  legislatures,  as  if  they  had  been  expressly  forbidden  to 
act  on  it." 

The  same  learned  juflge,  in  another  portion  of  his  opin- 
ion, uses  the  following  language : 

"It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.  It  is  not  the  right  to  establish  these 
uniform  laws,  but  their  actual  establishment,  which  is  incon- 
sistent with  the  partial  acts  of  the  states/' 

The  power  in  reference  to  patents  and  patent  rights  is 
not  exclusively  vested  in  the  general  government,  nor  is  it 
prohibited  to  the  states.  The  case  does  not  therefore  fall 
within  the  first  or  second  class  of  cases,  supra,  but  comes 
within  the  third. 

The  federal  government  has,  continuously,  from  the  adop- 
tion of  the  constitution  down  to  the  present  time,  legislated 
on  the  subject  of  patents  and  patent  rights.  Such  legislation 
has  covered  the  entire  ground ;  for  it  has  not  only  regulated 
the  manner  in  which  a  patent  may  be  obtained  from  the 
general  government,  but  it  has  prescribed  the  manner  in 
which  such  right  may  be  sold  and  conveyed,  and  has  imposed 
penalties  for  the  infringement  thereof.  The  power  delegated 
to  the  general  government  having  been  exercised  by  Congress, 
and  as  from  the  nature  and  subject  of  the  power  it  cannot  be 
conveniently  exercised  by  the  states,  it  must  necessarily  be 
exercised  by  the  national  government  exclusively.  We  are  of 
the  opinion  that  the  legislature  of  Indiana  possessed  no  power 
to  pass  the  statute  under  consideration,  and  it  must  therefore  be 
held  unconstitutional  and  void.  This  ruling  is  in  accordance 
with  the  adjudged  cases  upon  the  same  and  similar  statutes. 
See  opinion  of  Davis,  Justice,  in  £x  parte  Robinson ^  3  Ind. 
Stat.  365,  in  whicn  case  the  learned  judge,  in  passing  upon  the 
validity  of  the  statute  in  question,  uses  the  following  lan- 
guage :     "The  property  in  inventions  exists  l^  virtue  of  the 
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laws  of  Congress,  and  no  state  has  a  right  to  interfere  with 
its  enjoyment,  or  to  annex  conditions  to  the  grant.  If  the  pat- 
entee complies  with  the  law  of  Congress  on  the  subject,  he 
has  a  right  to  go  into  the  open  market  anywhere  within  the 
United  States  and  sell  his  property.'  If  this  were  not  so,  it 
is  easy  to  see  that  a  state  could  impose  terms  which  would 
result  in  a  prohibition  of  the  sale  of  this  species  of  property 
within  its  borders,  and  in  this  way  nullify  the  laws  of  Con- 
gress, which  regulate  its  transfer,  and  destroy  the  power  con- 
ferred upon  Congress  by  the  constitution.  The  law  in  ques- 
tion attempts  to  punish,  by  fine  and  imprisonment,  a  pat- 
entee, for  doing  with  Ws  property  what  the  national  legisla- 
ture has  authorized  him  to  do,  and  is,  therefore,  void." 
The  judgment  is  affirmed,  with  costs. 
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Decedents*  Estates. — Ciaims.-^ffeirs. — ^A  person  who,  not  being  excused  by 
any  statutory  disability,  fails  to  file  his  claim  against  a  decedent's  estate 
before  final  settlement,  although  such  claim  at  the  date  of  such  settlement  be 
•not  due,  is  barred  of  any  right  of  action  against  the  heirs  of  such  estate, 
although  they  have  inherited  property  from  the  decedent 

From  the  Randolph  Circuit  Court. 

T.  M.  Browne  and  y.  P.  Siddall,  foe  appellant. 
E.  L.  Watson  and  Z.  y.  Monks,  for  appellees. 

Pettit,  J^ — TYAs  suit  was  brought  by  the  appellant  against 
the  appellees,  on  the  3 1st  day  of  January,  1871,  and  this  is 
the  complaint  in  full. 

"  The  Cincinnati,  Richmond,  and  Fort  Wayne  Railroad 
Company  complains  of  Nathaniel  P.  Heaston,  Lewis  L. 
Heaston,  Edward  Wright,  and  Mary  Ann  Wright,  his  wife. 
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and  say,  that  David  Heaston,  late  of  said  county,  died  intes- 
tate, on  December  i8th,  1865,  seized  in  fee  of  the  follow- 
ing described  real  estate,  situated  in  said  county  of  Ranr 
dolph,  and  State  of  Indiana,  to  wit:''  (Here  is  a  full  descrip- 
tion of  die  land  given  in  the  complaint.)  "That  said  real 
estate  descended  to  the  children  of  said  David,  to  wit,  the 
defendants,  Nathaniel  P.  Heaston,  Lewis  L.  Heaston,  and 
Mary  Ann  Wright^  formerly  Mary  Ann  Heaston,  and  since 
married  to  defendant  Edward  Wright,  and  said  defendants 
still  own  and  hold  said  real  estate  and  are  in  possession  there- 
of by  descent  from  their  said  father ;  that  said  real  estate  is 
of  the  value  of  seventy-five  dollars  per  acre;  that  on 
January  8th,  1866,  said  Nathaniel  P.  Heaston  was  duly 
appointed  and  qualified  as  administrator  of  the  estate  of 
said  David  Heaston,  by  the  court  of  common  pleas  of  said 
county  of  Randolph,  and  that  on  July  17th,  1869,  he  made 
his  final  settlement  as  such  administrator  and  was  duly  dis- 
charged from  his  said  trust  by  said  court ;  that  three  thou- 
sand four  hundred  and  eighty-five  dollars  and  seventy  cents 
of  personal  estate  came  into  his  hands  as  such  administrator, 
and  he  filed  vouchers  for  one  thousand  eight  hundred  and 
sixty-nine  dollars  and  twenty-six  cents,  and  paid  the  balance, 
one  thousand  six  hundred  and  sixteen  dollars  and  forty-four 
cents,  to  said  defendants,  as  the  only  heirs  of  deceased,  that 
amount  being  the  surplus  after  payment  of  the  widow's  por- 
tion and  of  all  indebtedness  of  the  estate ;  that  on  the  i6th 
day  of  March,  1864,  said  David  Heaston  executed  to  the 
plaintiff,  by  the  name  and  description  of  the  Cincinnati  and 
Fort  Wayne  Railroad  Company,  his  note,  of  which  the  fol- 
lowing is  a  copy : 

*"$i 500.00.  March  i6th,  1864. 

" '  Whenever  the  Cincinnati  and  Fort  Wayne  Railroad  Com- 
pany cause  the  cars  to  run  on  the  Cincinnati  and  Fort 
Wayne  Railroad  to  Winchester,  I  promise  to  pay  to  the 
order  of  said  Cincinnati  and  Fort  Wayne  Railroad  Com- 
pany the  sum  of  fifteen  hundred  dollars,  without  relief  from 
valuation  or  appraisement  laws,  provided  said  road  is  put  in 
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running  order  to  Winchester  on  or  before  the  ist  day  of 
September,  A.  D.  1872,  certificate  of  stock  to  be  g^ven  on 
payment.  ^ 

[U.  S.  stamp.]  David  Heaston.* 

"  The  plaintiff  states  that  the  said  company  caused  the  cars 
to  run  on  said  railroad  to  Winchester,  for  the  first  time,  on 
August  loth,  1870,  and  that  cars  have  run  on  the  same  ever 
since,  and  that  said  road  is  put  in  running  order  to  Win- 
chester ;  that  at  a  meeting  of  the  board  of  directors  of  said 
Cincinnati  and  Fort  Wayne  Railroad  Company,  held  at  their 
office  on  Thursday,  July  5th,  1866,  the  following  resolution 
was  passed : 

^^*  Resolved,  That  the  name  of  the  Cincinnati  and  Fort 
Wayne  Railroad  Company  be  changed  to  that  of  the  Cin- 
cinnati, Richmond,  and  Fort  Wayne  Railroad  Company/ 

"  Which  resolution  was  duly  entered  upon  the  records  of 
said  company,  and  said  company  caused  a  copy  thereof  to 
be  recorded  in  the  office  of  the  recorder  of  the  several  coun- 
ties through  which  the  railway  runs,  and  also  gave  notice 
thereof  by  publication  in  a  newspaper  of  general  circulation 
in  this  State ;  that  defendants,  though  oflen  requested  to 
pay  said  note,  refuse  to  pay  the  same,  and  it  remains  due  and 
wholly  unpaid.  The  plaintiff  asks  an  order  and  decree  of 
this  court,  that  in  default  of  payment  of  said  one  thousand 
and  five  hundred  dollars  and  the  interest  thereon,  said 
real  estate,  or  so  much  as  may  be  necessary  to  pay  the  same,, 
may  be  sold,  as  lands  are  sold  on  execution  at  law  and  with- 
out appraisement,  and  the  proceeds  thereof  be  applied  in 
payment  of  said  note ;  and  the  plaintiff  demands  judgment 
for  two  thousand  dollars,  and  for  other  proper  relief." 

There  was  a  demurrer  for  want  of  sufficient  facts  sus- 
tained to  this  complaint,  exception  taken,  and  this  ruling  is 
the  only  assignment  of  error.  Does  the  plaintiff  by  this 
complaint,  show  a  right  to  recover  ?    We  think  not. 

This  suit  was  not  brought  under  sec.  178,  page  534,  2  G. 
&  H.;  because  it  does  not  show  that  the  plaintiff  was  insane, 
an  infant,  or  a  non-resident  of  the  State;  and,  therefore,  this 
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suit  cannot  be  sustained  against  the  defendants,  as  heirs  of 
David  Heaston,  under  this  section.  This  suit  could  not  be 
maintained  against  the  administrator,  even  if  he  had  not 
made  final  settlement,  because  the  claim  had  not  been  filed 
in  the  common  pleas  court.  Hyatt  v.  Mavity,  34  Ind.  415, 
and  cases  there  cited;  Wilson  v.  DaviSy  37  Ind.  141. 
This  claim  was  not  due  at  the  time  final  settlement  of  the 
estate  was  made  by  the  administrator,  but  the  statute 
makes  ample  provisions  for  such  a  case.  2  G.  &  H. 
501,  sec.  62.  Had  the  appellant  filed  this  note,  the  estate 
could  not  have  been  settled  till  August  lOth,  1870;  the  time 
when  the  cars  ran  to  Winchester,  unless  some  one  interested 
had  given  bond,  as  required  by  sec.  63,  page  502,  2  G.  &  H. 
As  long  as  any  claim  unsettled  or  not  allowed  remained 
against  the  estate,  the  settlement  must  and  would  have  been 
postponed  or  continued  until  a  final  settlement  could  be 
made.  2  G.  &  H.  517,  518,  sees.  112,  116.  The  stat- 
utes have  made  ample  provision  for  the  filing  and  collecting 
of  claims,  due  or  not  due,  against  decedents'  estates,  and  the 
plaintiff  not  having  availed  herself  of  these  provisions,  and 
not  having  brought  herself  within  the  provisions  of  sec.  178, 
p.  534f  2  G.  &  H.,  must  be  barred  of  any  right  of  action 
against  the  appellees,  as  heirs  of  the  maker  of  the  note  or 
agreement 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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^**^ST. — (Nonstable, — ^A  writ  for  an  arrest  issued  by  a  justice  of  the  peace 
«nd  directed  "to  any  constable  of  the  county,"  delivered  to  one  not  a 
constable  or  authorize  him  to  make  the  arrest.  To  create  him  a  spe- 
°^  constable  and  justify  him  in  making  such  arrest,  the  writ  must  be 
wected  specially  to  him  by  name,  and  his  appointment  to  act  as  such 
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special  constable,  in  that  particular  case,  must  be  noted  by  the  justice  on 
his  docket  In  case  of  thenon-compliance  with  these  provisions  of  the  statute, 
a  party  acting  as  special  constable  has  no  authority  to  act  and  cannot  jus- 
tify under  the  writ 

Sa&ie. — Citizen  Actings  under  Officer, — ^A  citizen  acting  under  such  person 
cannot  justify.  It  may  be  that  where  a  known  public  officer  caUs  upon  a 
citizen  to  aid  him  in  the  execution  of  process,  the  citizen  can  justify  under 
the  officer,  although  the  officer  himself  be  guilty  of  a  trespass;  but  where 
the  party  making  the  arrest  is  not  a  known  public  officer,  but  only  assumes 
to  act  in  the  particular  case  by  special  appointment,  persons  aiding  the 
supposed  officer  are  bound  to  know  whether  he  is  authorized  to  make  the 
arrest  or  not;  and  if  in  such  case  the  party  making  the  arrest  is  a  trespasser 
for  want  of  authority,  those  aiding  him  are  also  trespassers. 

Same. — Where  a  person  is  so  illegally  under  arrest,  a  justice  of  the  peace 
is  also  a  trespasser  in  conunitting  the  person  so  arrested  to  prison,  as  he 
has  not  acquired  jurisdiction  over  his  person. 

Same. — LMbilUy  of  JwHcial  Officers, — Judicial  officers  are  not  liable  for 
mistakes  of  judgment -or  erroneous  decisions,  but  they  are  liable  for  tres- 
passes committed  under  color  of  judicial  authority  when  they  have  no 
jurisdiction  over  the  parties  or  the  subject-matter. 

From  thes  Marion  Superior  Court 

L  Klingensmith^  for  appellants. 

y.  p.  Baker,  %  W.  Gordon,  T.  M.  Browne,  and  R.  N. 
Lamb,  for  appellee. 

WoRDEN,  J. — ^We  take  the  following  statement  of  the 
facts  in  this  case  from  the  decision  of  the  court  below,  it  not 
being  disputed  that  the  statement  is  full  and  correct : 

Dietrichs,  as  a  justice  of  the  peace,  issued  his  warrant  for 
the  arrest  of  Schaw,  the  plaintiff  in  this  case,  to  answer  a 
charge  of  provoking  one  Smith  to  commit  an  assault  and 
battery  on  him,  Schaw,  duly  made  under  oath  before  said 
justice.  The  writ  was  directed  "to  any  constable  of  Marion 
county,"  but  instead  of  being  delivered  to  a  constable,  it 
was  handed  by  the  justice  to  Charles  G.  Coulon,  who  appears 
in  the  subsequent  proceedings  under  the  name  of  a  special 
nonstable. 

Coulon  arrested  Schaw  and  brought  him  before  the  jus- 
tice. Soon  after  he  was  brought  into  the  office  of  the  jus- 
tice, the  latter  went  to  his  dinner,  Charles  G.  Coulon  leaving 
at  the  same  time.     The  justice  and  Coulon  left  the  plaintiff 
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in  charge  of  Blume,  who  was  a  clerk  in  Dietrichs' office. 
While  they  were  absent,  the  plaintiff  started  out  of  the  office. 
Blume  undertook  to  restrain  him  from  going  and  called  for 
help,  whereupon  Charles  Coulon,  who  was  prosecuting  the 
"provoke"  case,  came  out  from  his  own  into  the  justice's 
office,  and  ordered  the  plaintiff  to  sit  down  and  behave  him- 
self until  Esquire  Dietrichs  should  return.  Thereupon  the  ' 
plaintiff  resumed  his  seat  and  awaited  the  return  of  the  jus< 
tice.  The  weight  of  evidence  is,  that  Schaw  was  drunk  when 
brought  before  the  justice,  and  on  his  return  the  latter  hsued 
a  mittimus  for  the  commitment  of  the  former  to  jail,  reail- 
ing  in  the  mittimus  that  the  trial  of  the  charge  was  neces- 
sarily postponed  by'  reason  of  the  drunkenness  of  Schaw, 
and  he  having  failed  to  give  bail  for  his  appearance  in  the 
sum  of  fifty  dollars,  the  jailer  was  commanded  to  receive 
said  Christian  Schaw  into  his  custody  in  the  jail  of  said  county, 
there  to  remain  until  discharged  by  due  course  of  law. 

Schaw  was  kept  in  jail  until  the  next  day,  when,  on  the 
order  of  justice  Dietrichs,  he  was  brought  out,  and  the  pros- 
ecution pending  against  him  terminated  in  a  finding  of  guilty 
and  a  nominal  fine,  with  costs.  No  record  was  made  of  the 
proceedings  in  the  docket  of  justice  Dietrichs  for  more  than 
a  month  afterward. 

After  his  release  Schaw  brought  this  suit  for  the  alleged 
arrest,  assault,  and  imprisonment.  *  Dietrichs  filed  a  general 
denial  and  a  second  paragraph  of  answer,  setting  up  the 
above  recited  proceedings  before  him  against  the  plaintiff,, 
as  a  defence. 

The  other  defendants  pleaded  the  general  denial  sepa* 
rately.  Charles  G.  Coulon  filed  a  second  paragraph,  justify- 
ing.under  the  writ  issued  and  delivered  to  him  by  the  justice. 
The  other  defendants  answered  further  in  justification,  that 
they  acted  as  citizens  under  the  command  of  Charles  G. 
Ccmlon  as  special  constable.  The  court  at  special  term  sus- 
tained demurrers  to  all  the  special  answers,  to  which  the 
defendants  severally  excepted. 
Vol.  XLIII.— 12 


178  SUPREME  COURT  OF  INDIANA. 

Dietridis  et  ai,  v,  Schaw. 

The  cause  was  tried  by  a  jury.  Verdict  against  all  the 
defendants  for  five  hundred  dollars  damages.  The  defend- 
ants filed  separate  motions  for  a  new  trial.  The  plaintiff 
remitted  two  hundred  and  fifty  dollars  of  the  verdict,  where- 
upon the  court  overruled  the  motions  for  a  new  trial,  and 
rendered  judgment  on  the  verdict. 

The  only  real  question  presented  by  the  record  is,  did  the 
writ  delivered  by  the  justice  to  Charles  G.  Coulon  authorize 
him  to  arrest  the  plaintiff?  If  it  did,  the  justice  acquired 
jurisdiction  of  the  person  of  the  plaintiff,  and  such  jurisdic- 
tion protected  him  from  suit  for  subsequent  irregularities ; 
and  the  other  defendants  could  justify  under  the  writ.  On 
the  other  hand,  if  the  writ  gave  Charles  G.  Coulon  no  author- 
ity to  make  the  arrest,  he  and  all  others  acting  in  the  prem- 
ises under  his  orders,  as  well  as  tl^  justice  who  committed 
the  plaintiff  to  jail  after  his  arrest,  are  trespassers. 

The  court  below,  at  general  term,  held  that  the  defendants 
were  all  trespassers  and  afHrmed  the  judgment  rendered  at 
special  term.  The  decision  will  be  found  reported  in  Wil- 
son's Superior  Court  Reports,  vol.  i,  part  2,  p.  153. 

We  are  of  opinion  that  the  decision  of  the  court  below 
was  correct,  and  that  the  judgment  must  be  affirmed.  Charles 
G.  Coulon  was  not  a  constable  and  had  no  authority  to 
make  the  arrest,  unless  he  was  specially  appointed  for  that 
purpose  in  the  manner  provided  for  by  statute. 

In  order  to  justify  him  in  making  the  arrest,  the  writ  must 
have  been  directed  to  him  specially  by  name,  and  not  to  any 
constable  of  Marion  county.  Moreover,  his  appointment  to 
act  as  a  special  constable  in  that  particular  case  should  have 
been  noted  by  the  justice  on  his  docket.  2  G.  &  H.  607, 
sec.  no;  2  G.  &  H.  639,  sec.  16.  In  the  case  of  Binning'' 
hoof  V.  Finney^  22  Ind.  loi,  these  requirements  of  the  statute 
were  held  to  be  imperative,  and  not  directory  merely.  It  was 
also  there  held,  that  in  the  case  of  a  non-compliance  with 
these  provisions,  a  party  acting  as  a  special  constable  had  no 
authority  to  act,  and  could  not  justify  his  trespass  under  the 
writ.    In  the  case  under  consideration^  Charles  G.  Coulon 
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was  a  trespasser,  having  no  authority  whatever  to  arrest  and 
detain  the  plaintiff.  With  respect  to  Charles  Coulon  and 
Blume,  it  is  urged  by  counsel  for  the  appellants  that  they 
can  justify  under  Charles  G.  Coulon.  It  is  said  in  the  brief 
for  appellants,  that  "  a  citizen  justifying  under  an  officer  need 
not  go  any  further  than  to  show  that  he  claimed  or  assumed 
to  be  an  officer  and  acted  as  such  ;  and  that  will  be  a  com- 
plete defence  to  him.**  It  may  be  that  where  a  known  pub- 
lic officer  calls  upon  a  citizen  to  aid  him  in  the  execution  of 
process,  the  citizen  can  justify  under  the  officer,  although 
the  officer  himself  is  guilty  of  a  trespass ;  as  where  the 
sheriff  arrests  a  person  not  named  in  the  warrant.  McMa- 
han  V.  Green^  34  Vt.  69.  But  this  doctrine  does  not 
apply,  as  we  think,  to  a  case  where  the  party  making  the 
arrest  is  not  a  known  puj^Iic  officer,  but  only  assumes  to  be 
authorized  to  act  in  the  particular  case  by  special  appoint- 
ment In  such  case  we  think,  as  was  held  by  the  court 
below,  that  persons  aiding  the  supposed  officer  are  bound  to 
know  whether  he  is  authorized  to  make  the  arrest  or  not. 
And,  in  such  case,  if  the  party  making  the  arrest  is  a  tres- 
passer for  want  of  proper  authority,  those  aiding  him  are 
also  trespassers.  Oystead  v.  Shed,  12  Mass.  506;  Elder  v. 
Morrison,  10  Wend.  128;  Hooker  v.  Strnth,  19  Vt.  151. 

The  justice  himself  was  a  trespasser  in  committing  the 
plaintiff  to  prisoui  inasmuch  as  he  had  acquired  no  jurisdic- 
tion over  his  person.  It  is  not  a  case  of  error  of  judgment 
merely,  but  one  of  want  of  jurisdiction  over  the  person  of 
the  defendant.  Judicial  officers  are  not  liable  for  mistakes 
of  judgment  or  erroneous  decisions ;  but  they  are  liable  for 
trespasses  committed  under  color  of  judicial  authority,  where 
they  have  no  jurisdiction  over  the  parties  or  the  subject-mat- 
ter.   2  Lead.  Crim.  Cas.,  2d  ed.,  p.  325.  1 

The  judgment  below  is  afHrmed,  with  costs. 
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Attachment. — Garnishee, — A  payment  by  a  garnishee  to  a  justice  of  the  peace 
who  had  jurisdiction  of  the  subject  and  the  parties^  in  an  attachment  pro-, 
ceeding,  is  a  defence  to  a  suit  by  the  attachment  defendant  against  such 
garnishee  for  the  same  debt,  although  such  attachment  proceeding  as 
between  the  creditor  and  debtor  was  irregular  and  reversible. 

Same. — Where  the  defendant  in  attachment  is  personally  present  in  court,  the 
garnishee  is  not  required  to  question  the  jurisdictional  legality  of  the  pro- 
ceedings or  their  regularity  as  to  the  defendant,  nor  is  he  in  a  condition  to 
do  so. 

Same. — Where  tho  defendant  in  attachment  is  not  personally  before  the  court, 
the  garnishee  is  required  to  examine  and  know  that  the  court  has  jurisdiction 
of  the  subject  of  the  action. 

From  the  Knox  Common  Pleas. 

W,  H.  DeWolf  and  T.  Gaelay^  for  appellant. 

C,  M  Allen,  N.  Usher,  and  W.  R.  Gardner,  for  appellee. 

BusKiRK,  J. — In  this  case  but  a  single  error  is  assigned. 
The  action  was  upon  an  account  for  work  and  labor,  the 
appellant  being  the  defendant  and  the  appellee  the  plaintiff. 
The  appellant  answered  in  three  paragraphs :  i.  The  gen- 
eral denial.  2.  Payment.  The  third  paragraph  alleges  that 
suit  was  commenced  by  one  James  C.  Montgomery  in 
attachment  against  the  appellee,  before.a  justice  of  the  peace 
of  Hamilton  county,  in  the  state  of  Ohio ;  that  in  said  pro- 
ceeding the  appellant  was  summoned  as  garnishee,  and 
appeared  and  answered,  stating  the  sum  that  the  appellant 
owed  the  appellee ;  that  by  the  order  of  the  justice  of  the 
peace,  the  appellant  as  such  garnishee  paid  to  that  officer 
the  amount  of  such  indebtedness ;  and  that  as  a  part  of  said 
paragraph  there  was  filed  a  transcript,  duly  authenticated, 
of  all  the  proceedings  had  before  the  justice,  and  also  a  copy 
of  the  law  of  the  state  of  Ohio  conferring  upon  justices  of 
the  peace  in  that  state  the  jurisdiction,  and  prescribing  the 
practice,  in  proceedings  in  attachment. 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer,  to  which  ruling  an  exception  was  taken.    The  cause 
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was  submitted  to  the  court  for  trial,  and  resulted  in  a  finding 
for  appellee;  and,  over  a  motion  for  a  new  tiial,  judgment  was 
rendered  on  the  finding.  The  appellant  has  assigned  for 
error  the  sustaining  of  the  demurrer  to  the  third  paragraph 
of  the  answer,  and  this  presents  the  only  question  for  our 
decision. 

The  appellee  has  not  furnished  us  with  any  brief,  and  con- 
sequently we  are  not  informed  as  to  what  objections  were 
urged  in  the  court  below  to  the  sufficiency  of  the  third  par- 
agraph of  the  answer ;  but  we  are  informed  by  the  brief  of 
counsel  for  appellant,  that  it  was  insisted  in  the  court  below 
that  the  proceedings  in  the  attachment  suit  were  irregular, 
but  in  what  respect  we  are  unadvised. 

We  have  carefully  examined  the  law  of  the  state  of  Ohio 
and  the  proceedings  in  attachment,  and   are  satisfied  that  ' 
there    was    a    substantial    compliance  with  the    law  as  it 
respects  the  appellee,  and  there  seems  to  have  been  a  strict 
compliance  with  the  law  as  regards  the  appellant* 

Section  2  of  paragraph  7  of  the  statute  confers  upon 
justices  of  the  peace  authority  to  issue  attachments  and 
proceed  gainst  the  goods  and  effects  of  a  creditor  in  certain 
cases* 

Section  28  prescribes  what  circumstances  shall  exist  to 
entitle  the  plaintiff  to  an  order'for  an  attachment 

Section  37  provides  when  the  order  or  summons  may  issue 
against  a  garnishee. 

Section  38  prescribes  fhe  manner  of  the  service  upon  the 
garnishee. 

By  section  39,  the  garnishee  is  required  to  appear  before 
the  justice  and  answer. 

By  section  40,  it  is  provided,  that  the  garnishee  may 
pay  the  money  owing  to  the  defendant  to  the  constable  serv- 
ing the  summons,  or  into  the  justice's  court,  and,  thereupon, 
he  shall  be  discharged  from  any  liability  to  the  defendant 
for  any  money  so  paid,  not  exceeding  the  plaintiff's  claim. 

Section  42  authorizes  the  justice  to  order  and  compel  the 
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garnishee  to  pay  into  court  the  money  due  from  him  to  the 
defendant. 

It  sufficiently  appears  from  the  copy  of  the  statute  of  Ohio 
and  of  the  proceedings  in  attachment,  that  the  justice  had 
jurisdiction  of  the  subject  and  of  the  parties  in  said  proceed- 
ings in  attachment.  In  such  case  the  garnishee  is  protected, 
although  the  proceedings  as  between  the  creditor  and  debtor 
are  irregular  and  reversible.  Where  the  defendant  in  attach- 
ment is  personally  present  in  court,  the  garnishee  is  not 
required,  nor  is  he  in  a  condition  to  question  the  jurisdic- 
tional legality  of  tlie  proceedings,  or  their  regularity  as  to 
the  defendant ;  but  where  the  defendant  is  not  personally 
before  the  court,  the  garnishee  is  required  to  examine  and 
know  that  the  court  has  jurisdiction  of  the  subject  of  the 
action.  Harmon  v.  Birclmrdy  8  Blackf.  418 ;  Crake  v.  Crake ^ 
18  Ind.  156;  Schoppenhast  v.  Bollman^  21  Ind.  280;  Rick- 
ardsonv,  Hickman^  22  Ind.  244;  Beard  v.  Beard,  21  Ind. 
321;  Drake  Attach.,  sec.  711;  Ryan  v.  Burkant,  42  Ind. 
507. 

It  seems  to  be  well  settled  by  the  above  cited  authorities, 
that  the  third  paragraph  of  the  answer  constituted  a  defence 
to  the  action,  and  that  the  court  erred  in  sustaining  the 
demurrer  thereto. 

The  conclusion  reached  in  this  case  is  not  in  conflict  with 
the  ruling  in  the  case  of  The  Toledo,  Wabash^  and  Western  Rail" 
way  Co.  V.  McNulty,  34  Ind.  533. 

In  that  case  the  money  was  paid  by  the  garnishee  volun- 
tarily and  without  any  order  of  the  court,  while  in  this  the 
payment  was  compulsory,  the  garnishee  being  required  by 
the  order  of  the  court  to  pay  the  money  admitted  to  be  owed 
into  court. 

In  that  case  the  affidavit  required  by  the  Ohio  statute  was 
not  set  out  in  the  transcript,  but  in  this  the  affidavit  is  in  the 
transcript  and  complies  with  the  requirements  of  the  stat- 
ute. 

In  that  case  it  was  not  shown  that  the  garnishee  was 
"within  the  county  where  the  action  is  brought,^'    as   is 
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required  by  the  Ohio  statute.  In  this  case  it  was  shown 
that  the  garnishee  was  a  corporation  organized  by  the  laws 
of  the  states  of  Ohio,  Indiana,  and  Illinois,  and  that  the 
principal  office  of  such  corporation  was  in  the  city  of  Cin- 
cinnati, county  of  Hamilton,  and  state  of  Ohio,  that  being 
the  county  where  the  action  was  brought 

In  that  case  no  process  was  served  or  publication  made 
as  to  the  principal  defendant,  while  in  this  there  was 
publication  made  of  the  pendency  of  the  action. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a 
new  trial,  and  to  overrule  the  demurrer  to  the  third  par- 
agraph of  the  answer,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 


The  Indianapolis,  Peru,  and  Chicago  Railway  Company  v. 

Anthony.  |  43  iss 

|l38    315 

GOKPO&ATION. — LiabilUy  for  Acts  of  Agents^ — A  corporation  is  liable  for  the 
wilful  acts  and  torts  of  its  agents  committed  within,  the  general  scope  of  their 
employment,  as  well  as  acts  of  n^li^ence ;  and  the  corporation  is  thus  bound, 
although  the  particnlar  acts  have  not  been  previously  authorized  or  subse- 
qnently  ratified  by  t]^e  corporation.  The  act  of  the  agent  within  the  general 
scope  of  his  employment  is  the  act  of  the  master,  and  if  wrongful,  the  master 
is  liable,  although  the  act  be  unnecessary  to  the  performance  of  the  master's 
service,  and  was  not  intended  for  that  purpose.  The  liability  of  the  master 
does  not  depend  upon  the  necessity  of  the  act  or  the  intent  with  which  it  was 
done,  but  upon  whether  the  act  was  wrongful  and  within  the  general  scope 
of  the  employment  of  the  agent. 

Same. — Railroad, — Evidence, — In  a  trial  for  damages  for  the  alleged  wrongful 
ejectment  of  a  passenger  from  a  railway  train,  it  is  competent  for  a  witness 
who  was  present  to  state  what  he  heard  said  on  the  occasion  of  such  expulsion, 
leaving  it  to  others  to  identiiy  the  persons  who  made  the  statements. 

Deposition.— Jli^jtflbPit  to  St^press, — ^A  court  should  not  sustain  a  motion  to  sup- 
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press  the  whole  or  a,part  of  a  deposition,  if  it  would  be  admissible  in  rebuttal, 
although  not  admissible  in  the  fixst  instance. 

Impeachment  of  Witness. — In  a  deposition  to  impeach  a  witness,  to  the  ques- 
tion, "  Is  that  character  good  or  bad  ?  "  the  answer  was,  "  It  is  bad  any- 
where, and  always  was ;  I  would  not  belieye  him  on  oath."  A  motion  to 
strike  out  all  of  this  answer  but  the  words,  '*  It  is  bad,"  should  have  been 

'    sustained. 

Same. — When  a  female  has  testified  to  certain  indecent  conduct  toward  herself, 
evidence  relating  to  her  general  character  for  truth,  veracity,  and  chastity  is 
admissible,  to  impeach  her* 

Evidence. — RailroeuL  — Ejection  of  Passenger, — ^It  is  competent  for  a  party 
who  has  been  forcibly  ejected  from  a  railway  train,  in  a  suit  for  damages  for 
such  ejection,  to  prove  what  was  the  state  of  his  health  and  the  condition  of 
his  clothing  shortly  after  his  expulsion  from  the  train,  as  tending  to  show  the 
character  of  the  treatment  he  received  from  the  employees  of  the  road  and 
the  danger  to  which  he  was  subjected  by  reason  of  his  sickness  and 
exposure ;  but  his  own  statements  to  a  witness  as  to  such  condition  of  his 
clothing  and  what  caused  it  are  not  admissible. 

Same. — Harmless  Error. — ^Although  evidence  has  been  improperly  admitted, 
the  judgment  will  not  for  that  reason  be  reversed,  if  the  same  facts  were 
clearly  and  unmistakably  prbved  by  other  competent  testimony. 

From  the  Howard  Common  Pleas. 

D.  MosSy  for  appellant 

y.  O'Brien  and  W,  O'Brien^  for  appellee. 

BusKiRK,  J. — ^The  appellee  sued  the  appellant,  to  recover 
damages  for  his  unlawful  and  wrongful  expulsion  from  the 
cars  of  the  appellant  by  her  agents  and  employees  in 
charge  of  such  train  of  cars. 

The  complaint  consisted  of  three  paragraphs.  The  appel- 
lant moved  to  strike  out  certain  portions  of  each  paragraph, 
but  the  motion  was  overruled,  and  the  exception  is  reserved 
by  a  bill  of  exceptions.  The  appellant  demurred  to  each 
paragraph.  The  demurrers  were  overruled,  and  the  appel- 
lant excepted,  but  the  assignment  of  error  only  calls  in 
question  the  correctness  of  the  ruling  as  to  the  first  and 
second  paragraphs.  The  appellant  answered  in  two  par- 
agraphs. Upon  the  motion  of  the  appellee,  the  second 
paragraph  was  stricken  out,  and  the  question  is  pre- 
sented by  a  bill  of  exceptions.  Separate  errors  have  been 
assigned  upon  the  refusal  of  the  court  to  strike  out  parts  of 
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the  complaint,  upon  the  overruling  of  the  demurrer  to  the 
first  and  second  paragraphs  of  the  complaint,  and  upon  the 
action  of  the  court  in  striking  out  the  second  paragraph  of 
the  answer. 

We  do  not  deem  it  necessary  to  set  out  in  full  the  several 
parts  of  the  complaint  sought  to  be  stricken  out.  It  will 
be  sufficient  to  set  out  that  portion  of  the  third  paragraph 
which  was  embraced  in  the  motion,  and  which  is  as  follows : 
"  He  was  taken  hold  of  in  a  rude  and  violent  manner  by 
the  conductor  and  other  employees  of  the  defendant  in  the 
said  train,  and  was  forcibly  removed  from  his  seat  in  a  rough 
and  violent  manner,  and  was  forcibly  ejected  from  said  car ; 
and  that  he  was  thrown  and  pushed  from  the  step  of  said 
car,  a  distance  of  several  feet,  into  a  pit,  commonly  called 
a  cow-pit,  whereby  he  was  greatly  injured  in  manner  and 
form  as  follows,  to  wit :  by  having  his  ankle  severely  sprained, 
so  much  so  that  he  has  since  been  unable  to  use  the  same ; 
and  plaintiff  avers  that  at  the  time  of  being  ejected  from  the 
car  of  the  defendant,  he  was  greatly  enfeebled  and  very 
weak  from  disease,  so  much  so  that  he  was  wholly  unable 
to  resist  the  assaults  of  the  agents  of  the  defendant,  or  to 
protect  himself  from  injury  as  aforesaid;  the  plaintiff  was 
then  and  there  greatly  hurt,  bruised,  and  wounded,  and 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so 
remained  and  continued  to  the  time  of  the  filing  of  this  com- 
plaint, during  all  which  time  the  plaintiff  thereby  suffered 
and  underwent  great  pain,  and  was  hindered  and  prevented 
from  performing  his  necessary  affairs  and  business,  and  was 
forced  to  and  did  pay,  lay  out,  and  expend  five  hundred  dol- 
lars in  and  about  endeavoring  to  be  cured." 

The  reason  assigned  for  the  motion  was,  that  the  portion 
above  set  out  charges  a  wilful  and  malicious  trespass  on  the 
part  of  the  employees  of  the  defendant,  without  showing 
the  same  was  expressly  authorized  by  the  defendant,  or  that 
the  defendant  subsequently  adopted  or  ratified  said  acts  of 
said  employees. 
The  substance  of  the  second  paragraph  of  the  answer 
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was,  •'  that  the  said  wrongful  acts  were  not  demanded  or 
directed  by  the  defendant  or  afterward  ratified  or  adopted 
by  the  defendant,  and  that  such  wrongful  acts  of  such  con- 
ductor and  other  employees  were  unnecessary  to  the  per- 
formance of  the  defendant  s  service,  and  were  not  really 
intended  for  that  purpose,  but  the  same  were  so  done  and 
performed  wilfully  and  maliciously,  in  violation  of  their  said 
duty,  merely  to  gratify  their  own  malice,  through  and  under 
pretence  of  executing  said  employment,  and  not  to  serve  the 
defendant." 

The  learned  counsel  for  appellant  has  argued  this  question 
solely  upon  the  theory  that  the  acts  performed  by  the  agents 
of  the  appellant  were  wholly  disconnected  from  the  per- 
formance of  their  duty. 

He  says,  "This  question  is  presented  on  each  of  these 
rulings :  'Will  an  action  lie  against  a  master  for  the  wilful 
and  malicious  trespass  of  a  servant,  not  commanded  or  rati- 
fied by  the  master,  but  perpetrated  to  gratify  the  private 
malice  of  the  servant,  under  mere  color  of  discharging  the 
duty  which  he  has  undertaken  for  the  master?" 

Counsel  for  appellant  denies  that  an  action  could  be  main- 
tained under  the  facts  and  circumstances  stated ;  and  in  sup- 
port of  such  proposition,  reference  is  made  to  TheEvansvUle 
and  Crawfordsville  Railroad  Company  v.  Baum,  26  Ind.  70, 
and  adjudged  cases  in  other  states.  The  proposition, 
restricted  and  limited  as  it  is,  seems  to  be  supported  by  the 
above  case,  but  it  does  not  state  the  question  decided  in  that 
case  or  involved  in  the  one  under  consideration.  In  the 
above  case,  the  court,  after  stating  the  law  to  be  as  laid  down 
in  the  above  proposition,  proceed  to  say :  "  It  is  not  to  be 
understood,  however,  that  the  master  is  never  liable  for  the 
wilful  and  malicious  acts  of  the  servant,  unless  he  has 
directed  those  specific  acts  to  be  done.  The  rule  is  not  so 
broad  as  that.  If  the  act  of  the  servant  complained  of  was 
necessary  to  be  done  to  accomplish  the  purpose  of  the  ser- 
vant's employment — ^if  it  was  essential  as  a  means  to  attain 
the  end  directed  by  the  master,  and  was  intended  for  that 
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purpose,  then  it  was  implied  in  the  employment,  and  tlie 
master  is  liable,  though  the  servant  may  have  executed  it 
wilfully  and  maliciously.  But  when  it  is  unnecessary  to 
the  performance  of  the  master's  service,  and  not  really 
intended  for  that  purpose,  but  is  committed  by  the  servant 
merely  to  gratify  his  own  malice,  though  under  the  pretence 
of  executing  his  employment,  it  is  not  done  to  serve  the 
master,  and  is  not,  in  fact,  within  the  scope  of  the  employ- 
ment, and  the  master  ts,  therefore,  not  liable." 

The  proposition  as  stated  by  counsel  for  appellant  wholly 
disconnects  the  acts  of  the  servant  from  the  performance  of 
any  duty  connected  with  his  employment.  In  such  case  the 
servant  would  alone  be  responsible  for  his  wilful  and  mali- 
cious acts ;  but  the  rule  is  otherwise,  where  the  act  performed 
by  the  servant  comes  within  the  general  scope  of  his  employ- 
ment. In  such  case  the  master  is  liable,  though  the  servant 
may  have  executed  it  wilfully  and  maliciously. 

This  view  is  fully  supported  and  sustained  by  the  recent 
decision  in  the  case  of  Tke  yeffersonvUle  Railroad  Co.  v.  Rogers^ 
38  Ind.  116.  In  that  case  Worden,  C.  J.,  in  speaking  for 
the  court,  says : 

"We  think  it  \^  well  settled  that  a  corporation  is  liable  for 
the  wilful  acts  and  torts  of  its  agents  committed  within  the 
general  scope  of  their  employment,  as  well  as  acts  of  negli- 
gence ;  and  that  the  corporation  is  thus  bound,  although  the 
particular  acts  were  not  previously  authorized,  nor  subse- 
quently ratified,  by  the  corporation.  Thus,  in  a  late  case, 
Rafnsden  v,  Boston  and  Albany  R.  R,  Co,^  104  Mass.  1 17,  it  is 
held  that  a  railroad  corporation  is  responsible  for  an  assault 
and  battery  by  the  conductor  of  one  of  its  trains  upon  a 
a  passenger  in  seizing  or  attempting  to  seize  his  property  to 
enforce  payment  of  fare.  We  quote  the  following  passages 
from  the  opinion  of  the  court  in  that  case : 

" '  A  railroad  corporation  is  liable,  to  the  same  extent  as 
an  individual  would  be,  for  an  injury  done  by  its  servant  in 
the  course  of  his  employment.  Moore  v.  Fitckinrg  Railroad 
Corporation^  4  Gray,  465 ;  Hewett  v.  Swifts  3  Allen,  420 ; 
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Holmes  V.  Wakefield^  12  Allen,  580.  If  the  act  of  the  ser- 
vant IS  within  the  general  scope  of  his  employment,  the 
master  is  equally  liable,  whether  the  act  is  wilful  or  merely 
negligent;  Hawev,  Newmarch^  12  Allen,  49;  or  even  if  it 
is  contrary  to  an  express  order  of  the  master.  Philadelplna  and 
Reading  Railroad  Company  v.  Derby ^  14  How.  468.  The 
conductor  of  a  railroad  train,  from  the  necessity  of  the  case, 
represents  the  corporation  in  the  control  of  the  engine  and 
cars,  the  regulation  of  the  conduct  of  the  passengers,  as 
well  as  of  the  subordinate  servants  of  the  corporation,  and 
the  collection  of  fares.  He  may  even  eject  a  passenger 
for  not  paying  fare.  O'Brien  v^  Boston  and  Worcester  Rail- 
road  Company y  15  Gray,  20.  It  has  been  adjudged  by  this 
court  that  if,  in  the  exercise  of  his  general  discretionary 
authority,  he  wrongfully  ejects  a  passenger  who  has  in  fact 
paid  his  fare,  or  uses  excessive  and  unjustifiable  force  in 
ejecting  a  passenger  who  has  not  paid  his  fare,  and  injures 
him  by  a  blow  or  kick,  or  by  compelling  him  to  jump  off 
while  the  train  is  in  motion ;  in  either  case,  the  corporation 
is  liable/ 

"  We  deem  it  unnecessary  to  cite  further  authorities  upon 
this  point.  The  principle  lying  at  the  foundation  of  the 
doctrine  is  as  old  as  the  common  law,  and  is  embodied  in 
the  maxim,  qui  facit per  alium^  fadt per  se^  and  is  as  applica- 
ble to  corporations  as  to  individuals.  Doubtless,  if  a  ser- 
vant or  agent  commit  a  tort  out  of  the  scope  of  his  .agency 
or  employment  and  not  connected  with  it,  the  principal  would 
not  be  liable  therefor  unless  he  previously  authorized  or 
subsequently  ratified  the  act.  Such,  however,  is  not  the 
case  here." 

The  obvious  purpose  of  the  pleader  was  to  bring  the  case 
within  the  rule  stated  in  the  case  of  The  EvansviUe,  etc.,  R, 
R.  Co.  V.  Baum,  supra.  It  is  said  in  that  case  that  if  the  act 
performed  by  the  agent  is  "  unnecessary  to  the  performance 
of  the  master's  service,  and  not  really  intended  for  that  pur- 
pose, but  is  committed  by  the  servant  merely  to  gratify  his 
own  malice,  though  under  the  pretence  of  executing  his 
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employment,  it  is  not  done  to  serve  the  master,  and  is  not, 
in  fact,  within  the  scope  of  the  employment,  and  the  master 
is,  therefore,  not  liable." 

By  the  above  ruling  the  liability  of  the  master  is  made  to 
depend  upon  whether  the  act  performed  was  necessary  to 
the  performance  0/  the  master's  service,  and  whether  the 
act  was  really  intended  for  that  purpose.    The  liability  of 
the  master  is   made  to   depend  partly   upon   the  neces- 
sity of  the  act»  and  partly  upon  the  intent  with  which  the 
act  was  done.    The  conductor  of  a  railroad  train   has  the 
the  right  to  eject  a  passenger  for  a  refusal  to  pay  his  fare, 
or  for  indecent  and  disorderly  conduct.     The  act  of  the  con- 
ductor in  ejecting  a  passenger,  for  either  of  the  above  causes, 
would  come  within  the  general  scope  of  his  employment, 
and  the  master  would  be  liable,  if  the  act  was   wrongful, 
without  reference  to  the  question  of  whether  the  purpose  of 
the  conductor  was  to  serve  his  master  or  to  gratify  his  pri- 
vate malice.    The  intent  of  the  conductor  should  not  have 
any  influence  upon  the  question  of  the  liability  of  the  mas- 
ter, where  the  act  performed  comes  within  the  general  scope 
^f  his  employment.    If,  in  the  case  supposed,  the  passenger 
refuses  to  pay  his  fare,  or  is  guilty  of  indecent  conduct,  and 
^^  conductor  for  such  cause  ejects  him  from  the  train, 
^c  act  would  come  within  the  general  scope  of  his  employ- 
ment, and  the  master  would  not  be  liable,  although  the  agent 
^fZi^  actuated  by  private  malice,  because  the  conduct  of  the 
passenger  justified  the  act.    If,  on  the  other  hand,  the  con- 
ductor should  be  misinformed  as  to  the  conduct  of  a  passen- 
ger and  in  reliance  upon  such  information  shoul4  eject  him,, 
the  master  would  be  liable,  although  the  agent  had  no  pri- 
vate malipe,  but  was  actuated  solely  by  an  earnest  desire  to 
serve  his  master.    The  act  of  the  agent  within  the  general 
scope  of  his  employment  is  the  act  of  the  master,    and 
whether  the  act  was  necessary  to  be  done,  will  depend  upon 
the  facts  surrounding  it.     If  the  act  done  is  within  the  gen- 
eral scope  of  employment,  and  is  wrongful,  the  master  is 
liable,  sdthough  the  act  was  unnecessary  to  the  performance 
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of  the  master's  service,  and  was  not  uitended  for  .that  pur- 
pose. We  therefore  think  that  the  liability  of  the  master 
does  not  depend  upon  the  necessity  for  the  4Ct  or  the  intent 
with  which  it  was  done,  but  upon  whether  the  ajot  was  wrong- 
ful and  within  the  general  scope  of  the  employment  of  the 
agent.  We  are  of  opinion  that  the  coyrt  committed  no  error 
in  overruling  the  motion  to  strike  out  parts  of  the  complaipt 
or  in  sustaining  the  motion  to  strike  out  the  second  para- 
graph of  the  answer. 

The  only  objection  urged  to  the  sufficiency  of  the  first 
and  second  paragraphs  of  the  complaint  is,  th^t  "  it  is  not 
shown  in  either  that  the  appellant  was  under  any  obliga- 
tions to  transport  the  appellee  from  the  city  of  Indianapolis 
to  Noblesville,  either  with  or  without  a  ticket."  The  objec- 
tion is  very  general  and  does  not  merit  much  consideration. 
It  is  alleged  in  the  first  and  second  paragraphs  of  the  com- 
plaint, that  the  plaintiff  purchased  and  paid  for  a  ticket  from 
Indianapolis  to  Noblesville,  and  had  taken  passage  on  the 
cars.  In  the  firsti  the  time  and  place  of  purchase  are  named. 
In  the  second,  it  is  said  that  the  plaintiff  having  purchasd^d 
a  ticket  and  taken  passage  on  the  cars  as  aforesaid,  he  wa3, 
etc. 

We  think  there  is  nothing  in  the  objection  to  the  com- 
plaint. 

The  defendant  moved  to  suppress  the  answers  to  the  fourth 
and  fifth  questions  in  the  deposition  of  Solomon  Meaker, 
which  were  as  follows: 

"  Question  4th.  What  do  you  know,  if  any  thing,  about 
a  man  being  put  ofTthe  train  in  the  vicinity  of  James'  Switch, 
on  the  evening  referred  to?" 

"  Answer.  I  was  in  the  forward  car ;  there  was  a  fuss  in 
the  car  behind  me,  some  loud  talk  and  swearing;  heard 
talk  of  putting  a  man  off  the  train;  as  I  understopd,  the  con- 
ductor had  put  a  man  ofT  the  train." 

''  Question  5th.  State  what  protest,  if  any,  was  made  by 
the  man  ejected  from  the  train." 

**  Answer.    I  understood  the  conductor  was  accusing  the 
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man  of  feeling  a  woman's  leg  illegally,  wifliout  her  consent, 
and  the  man  dented  it ;  said  he  was  not  guilty ;  the  conduct- 
or insisted  on  putting  htm  ofi^  and  finally  did  put  him  ofl! 
The  man  stated  he  was  sick,  and  did  not  waat  to  he  left  there 
in  the  woods ;  he  wanted  to  remain  on  the  train  until  he  got 
to  Noblesville ;  did  not  see  either  of  the  parties;  can't  state 
the  name  of  either;  do  not  know  whether  it  was  the  conduct- 
or or  not." 

The  court  overruled  said  motion,  except  as  to  the  follow- 
ing portion  of  said  motion :  ''  I  understood  that  the  con- 
ductor was  accusitig  a  man  of  feeling  a  woman's  legs  ille- 
gally, without  her  consent." 

We  think  there  was  no  error  in  the  ruling  of  the  court.  It 
was  competent  for  the  witness  to  testify  to  what  he  heard, 
leaving  it  to  others  to  identify  the  persons  who  had  made 
the  statements. 

The  defendant  moved  to  suppress  the  fouftii  question  and 
answer  in  the  deposition  of  Martin  S.  Barnhiser,  which  were 
as  follows : 

''  Question  4th.  State  what  conversation,  if  any,  you  had 
with  the  conductor  above  alluded  to  in  regard  to  Francis  M. 
Anthony  having  been  put  off  the  above  named  train,  on  the 
13th  day  of  August,  1 869." 

"  Answer.  Butler  and  I  were  on  the  train  coming  from 
Indianapolis.  Shortly  after  occurrence  the  conductor  came 
to  us;  his  convef«atton  was  mostly  with  Butler ;  he  was  tell- 
ing the  circumstances  over;  he  afterward  said  to  me  that  in 
putting  him  off  he  either  hesitated  in  his  mind  or  stopped  with 
him;  he  said  Aaithony  protested  his  innoceiKe;  he  said, 
damn  it,  if  he  was  guilty  he  would  have  said  the  same;  he 
said  his  plea  of  iimoeence  was  so  short  that  it  made  him  (the 
conductor)  hesitate ;  said  he  thought  in  his  own  mind,  that 
any  person  who  would  be  guilty  of  such  conduct  would  lie 
about  it" 

The  motion  was  overruled,  counsel  for  appellant  has 
not  pointed  out  any  valid  objection  to  the  testimony,  and  we 
have  not  been  aUe  to  see  any.    There  was  no  objection 
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made  to  the  reading  of  the  deposition  of  this  witness  in  evi- 
dence. The  court  should  not  sustain  a  motion  to  suppress 
the  whole  or  a  part  of  a  deposition,  if  it  would  be  admissible 
in  rebuttal,  although  not  admissible  in  the  first  instance. 

The  defendant  also  moved  to  suppress  the  second  ques- 
tion and  answer  in  the  deposition  of  R.  R.  Shield. 

The  question  and  answer  were  in  substance  the  same  as 
those  above  set  out  in  the  deposition  of  Bamhiser,  and  our 
ruling  is  the  same. 

The  defendant  also  moved  to  suppress  a  portion  of  the 
answer  to  the  fourth  question  in  the  deposition  of  James  M. 
Brown. 

The  witness  had  been  asked  whether  he  was  acquainted 
with  the  general  character  for  truth  and  veracity  of  Solomon 
Essery,  and  had  answered  that  he  was.  The  fourth  ques- 
tion and  answer  were  then  as  follows : 

"  Question  4th.    Is  that  character  good  or  bad  ?" 

''Answer.  It  is  bad  (anywhere  and  always  was).  I. 
would  not  believe  him  on  his  oath.'' 

The  motion  was  to  strike  out  all  the  answer  except  the 
words  *'it  is  bad." 

We  think  the  court  should  have  sustained  the  motion,  but 
we  are  unable  to  see  how  the  appellee  was  injured  by  the 
refusal  of  the  court  to  strike  out  the  irrelevant  portion  of  the 
answer;  if  the  character  of  the  witness  was  bad  in  the 
neighborhood  of  his  residence,  it  could  not  be  made  worse 
by  proving  it  was  bad  elsewhere. 

The  defendant  also  moved  to  suppress  the  sixth,  seventh, 
and  eighth  questions  and  answers  of  the  direct  examination 
of  Joseph  Leatherman,  and  the  third,  fourth^  fifth,  sixth,  and 
seventh  questions  and  answers  of  the  direct  examination  of 
the  following  named  witnesses,  to  wit :  Bowels,  Anderson, 
Gassonway,  Vallannigham,  Deford,  and  Evans. 

The  above  questions  and  answers  related  to  the  general 
character  of  Mrs.  Elizabeth  Essery  for  truth  and  veracity 
and  chastity.  Mrs.  Essery  had  testified  on  behalf  of  the 
defendant,  that  she  was  in  the  same  car  with  the  plaintiff  at 
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the  time  he  was  put  off  the  train  ;  that  the  plaintiff  had  put 
his  arm  under  the  seat,  and  had  taken  hold  of  her  leg ;  that 
she  had  informed  the  conductor  of  such  train  of  such  inde- 
cent conduct  on  the  part  of  the  plaintiff;  and  that  the  con- 
ductor had  for  such  conduct  put  the  plaintiff  off  the  train. 
The  testimony  objected  to  was  offered  for  her  impeachment 
It  was  clearly  competent  and  admissible. 

The  appellant  also  assigns  for  error  the  action  of  the  court 
in  suppressing,  on  the  motion  of  appellee,  the  second  and 
fourth  questions  and  answers  in  the  deposition  of  David 
Macy. 

This  assignment  of  error  presents  no  question  for  our' 
decision,  for  the  reason  that  such  questions  and  answers 
are  not  copied  into  the  bill  of  exceptions.  Such  questions  and 
answers  having  been  stricken  out,  and  not  having  again  been 
put  in  the  record  by  the  bill  of  exceptions,  we  have  no 
means  of  knowing  what  they  were,  and  consequently  pre-- 
sume  that  the  ruling  of  the  court  below  was  correct. 

The  deposition  of  Macy  read  in  evidence  contains  only^ 
the  first  and  third  questions  and  answers,  the  second  and. 
fourth  having  been  previously  stricken  out. 

The  appellant  has  also  assigned  for  error  the  overruling 
of  the  appellant's  motion  to  suppress  the  third,  fourth,,  fifth, 
and  sixth  questions  and  answers  contained  in  the  deposition 
of  Joseph  Fetrow,  which  are  as  follows  : 

"Question  3d.  You  may  state  what  time  in  the  night 
Mr.  Anthony  came  to  your  house,  and  what  was  the  con- 
dition of  his  health  if  you  know.'* 

"  Answer.  As  near  as  I  can  recollect,  it  was  between  8 
and  9  o'clock  when  he  came ;  then  he  seemed  to  be  suffer- 
ing a  great  deal,  and  was  complaining  of  his  foot  and  ankle 
being  bruised ;  he  asked  if  we  had  some  warm  medicine  to 
give  him,  something  h6t  We  made  him  pepper  tea ;  it 
didn't  seem  to  do  him  any  good ;  he  had  some  medicine  he 
had  got  from  Dr.  Howard  in  town,  and  he  took  that" 

"  Question  4th.    You  may  state,  if  you  please,  if  you 
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know,  what  disease  he  seemed  to  be  laboring  under ;  how 
long  he  remained  at  your  house ;  and  what  his  condition 
was  during  that  time." 

"  Answer.  He  seemed  to  have  the  cholera  morbus,  and 
suffered  very  much  during  the  night,  and  did  not  sleep  any; 
he  stayed  with  me  all  night  and  until  six  o'clock  next  morn- 
ing, and  he  did  not  seem  any  better  when  he  left  me."   • 

"  Question  5th.  You  may  state  whether  or  not  you  exam- 
ined his  clothing,  and  if  you  did  what  was  the  condition  of 
them." 

"  Answer.  I  noticed  his  clothing,  and  they  were  wet ;  I 
asked  him  how  he  got  them  wet,  and  he  said  they  throwed 
him  into  the  *  cow-pit' " 

"  Question  6th.  If  you  knaw,  state  to  what  extent  his 
clothing  were  wet." 

**  Answer.     He  was  wet  up  to  about  his  body." 

It  is  necessary  to  a  proper  understanding  of  the  testimony 
of  this  witness  that  we  should  copy  the  second  question 
propounded  to  him  and  his  answer  thereto,  which  were  as 
follows : 

"  Question  2d.  You  may  state  whether  you  are  acquainted 
with  the  parties  to  this  suit." 

"  Answer.  I  never  saw  Mr.  Anthony  until  he  came  to 
my  house  to  stay  all  night,  some  time  in  August,  but  don't 
remember  just  when  it  was.  I  have  no  acquaintance  with  the 
railroad  company." 

It  was  abundantly  proved  by  other  evidence  on  the  trial 
of  the  cause,  that  the  plaintiff,  after  being  put  off  the  train, 
applied  at  several  houses  for  permission  to  stay  all  night, 
but  was  refused.  Finally,  he  applied  at  the  house  of  Mr. 
Fetrow,  who  consented  to  keep  him  over  night.  We  think 
it  was  entirely  competent  for  the  plaintiff  to  prove  what  was 
the  state  of  his  health  and  the  condition  of  his  clothing 
shortly  after  his  expulsion  from  the  train,  as  tending  to  show 
the  character  of  the  treatment  that  he  had  received  from  the 
employees  of  the  appellant  and  the  danger  to  which  he  had 
been  subjected  by  reason  of  his  sickness  and  exposure.     A 
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portion  of  the  answer  to  the  fifth  question  should  have  been 
stricken  out,  and  that  reads  as  follows :  ''  I  asked  him  how 
he  got  them  wet,  and  he  said  they  throwed  him  into  the 
cow-pit" 

But  we  cannot  for  that  error  reverse  the  judgment,  because 
it  was  clearly  and  unmistakably  proved  by  the  testimony  of 
other  witnesses  that  the  plaintiff,  in  getting  off,  or  in  being 
pushed  off  the  train,  fell  into  the  "  cow-pit/'  which  was  full 
of  water,  and  got  his  clothing  wet.  The  answer  complained 
of  did  not  injure  the  appellant.  The  error  was  a  harmless 
one. 

We  think  the  court  commited  no  error  in  overruling  the 
motion  to  suppress  the  depositions. 

It  is  next  assigned'  for  error  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

One  of  the  reasons  assigned  for  a  new  trial  was  the  refusal 
of  the  court  to  igive  to  the  jury  the  fifth  and  sixth  instruc- 
tions asked  by  the  appellant. 

The  fifth  Instruction  was  as  follows :  "  If  you  further  find 
from  the  evidence  that  the  plaintiff  was  wrongfully  expelled 
from  the  defendant's  cars,  but  that  the  conductor  and 
employees  who  so  expelled  him  acted  in  good  faith  under 
the  firm  but  mistaken  belief  that  he  was  guilty  of  the  inde- 
cent and  disorderly  conduct  charged  in  the  defendant's 
answer,  he  will  not  be  entitled  to  recover  vindictive  or  pun- 
itive damages  against  the  company,  unless  they  expressly  or 
impliedly  participated  in  the  tortious  act." 

The  above  instruction  presents,  in  substance,  the  same  ques- 
tion as  the  one  we  have  already  considered  and  decided. 
The  court  was  asked  to  say  to  the  jury  that  the  measure  of 
damages  did  not  depend  upon  the  conduct  of  the  conductor 
and  other  employees,  but  .upon  whether  the  company  partic- 
ipated in  the  tortious  acts  of  its  employees.  The  instruc- 
tion as  asked  ignores  the  fact  that  it  was  the  duty  of  the 
conductor,  when  the  appellee  denied  the  charge  of  indecent 
conduct,  to  have  made  inquiry  and  ascertained  the  truth  of 
the  charge  made  against  him.    If  the  conductor  acted  in 
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good  faith  and  without  malice  or  oppression,  though  he  was 
mistaken  as  to  the  conduct  of  the  appellee,  and  used  no 
more  force  or  violence  than  was  necessary  to  eject  the  appel- 
lee from  the  cars,  these  matters  properly  went  in  mitiga- 
tion of  damages,  and  the  jury  were  so  charged  by  the  court, 
but  the  measure  of  damages  did  not  depend  upon  whether 
the  company  participated  in  or  ratified  the  acts  of  its  agents. 

The  sixth  instruction  asked  and  refused  was  as  follows: 
"  If  the  jury  find  from  the  evidence,  that  in  fact,  no  physical 
force  was  actually  used  by  the  conductor  of  the  defendant's 
train  in  expelling  the  plaintiff  at  the  time  complained  o( 
but  that  the  plaintiff  carelessly  sprained  his  ankle  in  step- 
ping off  the  cars,  the  defendant  is  not  liable  for  the  conse- 
quences resulting  to  the  plaintiff  from  that  accident" 

We  think  the  instruction  was  properly  refused,  upon  sev- 
eral grounds. 

In  the  first  place^  it  was  charged  in  the  complaint  that  the 
conductor  and  other  employees,  with  force  and  violence, 
expelled  the  plaintiff  from  the  cars,  and  it  was  proved  that 
a  brakeman  was  present  and  assisted  the  conductor.  The 
instruction  as  asked  limits  the  use  of  force  to  the  conduct- 
or, thus  ignoring  the  force  which  may  have  been  used  by 
other  employees. 

In  the  second  place,  there  was  no  evidence  which  justified 
the  instruction.  The  conductor  and  brakeman  swore  they 
did  not  use  force,  but  in  this  they  were  contradicted  not  only 
by  the  witnesses  of  the  plaintiff,  but  by  some  of  the  wit- 
nesses of  the  defendant.  There  was  no  evidence  proving  or 
tending  to  prove  that  the  plaintiff  was  guilty  of  any  care- 
lessness or  want  of  care  in  getting  off  the  cars.  As  the 
plaintiff  lefl  the  cars  upon  compulsion,  and  not  voluntarily, 
the  degree  of  care  used  should  not  be  measured  with  great 
nicety.  We  think  the  court  committed  no  error  in  refusing 
to  give  the  fifth  and  sixth  instructions  asked. 

Finally,  it  is  earnestly  insisted  that  the  verdict  was  exces- 
sive and  not  sustained  by  the  evidence. 

We  do  not  think  so.    We  have  carefully  read  all  the  evi- 
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dcnce,  and  are  entirely  satisfied  that  it  fully  supports  the 
verdict.  The  appellee  was  dangerously  sick  and  was  lying 
down  on  his  seat  A  female  passenger  informed  the  con- 
ductor that  the  appellee  had  put  his  arm  under  the  seat  and 
had  taken  hold  of  her  ankle.  When  the  appellee  was 
informed  of  the  charge,  he  promptly  denied  it.  The  con- 
ductor made  no  inquiry  of  other  passengers,  but  stopped  the 
train  in  the  woods,  in  the  night-time,  and  with  the  assistance 
of  odier  employees  forcibly  ejected  the  appellee  from  the 
cars.  The  appellee  fell  into  a  cow-pit  full  of  water  and 
sprained  his  ankle.  The  appellee  informed  the  conductor 
that  he  was  very  sick,  and  requested  that  he  might  be  per- 
mitted to  ride  in  the  smoking  car,  but  his  request  was  refused, 
and  he  was  ejected  and  compelled  in  his  weak  and  enfeebled 
condition  from  sickness,  and  with  a  sprained  ankle  and  wet 
clothes,  to  wander  from  house  to  house,  in  the  night-time, 
and  in  a  strange  locality,  seeking  some  place  to  stay.  He 
was  confined  for  several  weeks  by  his  ankle  and  put  to  much 
expense,  besides  his  physical  suflfering  and  mental  anxiety. 
It  was  very  clearly  proved  on  the  trial  that  the  appellee  was 
not  guilty  of  any  indecent  or  improper  conduct,  which  fact 
the  conductor  might  have  learned  by  inquiry.  The  zeal  of 
the  conductor  was. not  tempered  with  wisdom  and  prudence. 

We  are  not  prepared  to  say  that  the  verdict  was,  under 
the  circumstances,  excessive.  We  think  it  was  fully  justified 
by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


The  Citv  op  Fort  Wayne  et  au  «/•  Cody. 
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upon  it.  The  legislature  has  granted  the  sole  power  to  try  and  decide  that 
question  to  the  common  council,  which  acts  judicially,  and  when  it  has 
determined  by  its  estimate  and  assessment  what  property  is  benefited,  and 
in  what  proportion,  that  decision  is  final  and  complete,  and  there  is  no 
power  in  any  judicial  tribunal  to  interfere,  unless  for  fraud  and  comiptioB 
in  making  the  assessment. 

From  the  Allen  Common  Pleas. 

A.  Zollars  and  R.  S.  Robertson,  for  appellants. 
W.  G.  Colerick  and  //".  Colerick,  for  appellee. 

BusKiRK,  J. — ^This  IS  an  action  brought  by  Maurice  Cody, 
appellee,  against  the  City  of  Fort  Wayne,  her  treasurer,  and 
John  Langohr,  assignee  of  the  original  contractors  for  build- 
ing a  brick  sewer  on  Barr  street,  in  said  city,  which  runs  past 
the  property  of  the  appellee,  to  restrain  and  enjoin  the  exe- 
cution and  collection  of  a  precept  ordered  by  the  common 
council  for  the  cost  of  constructing  the  sewer,  as  against  lots 
2  and  5  84  of  the  original  plat  of  Fort  Wayne,  owned  by  the 
appellee. 

The  principal  questions  raised  and  presented  by  the 
record  are  two  in  number,  and  may  be  stated  as  follows : 

1st.  Can  the  question  of  benefits  to  property  from  the 
construction  of  a  sewer,  after  being  ascertained  and  fixed  by 
the  common  council  of  the  city,  be  reviewed  by  any  other 
tribunal  ?  In  other  words,  when  the  common  council  has 
ordered  the  construction  of  the  sewer  and  provided  for  the 
payment  of  the  cost  thereof  by  an  estimate  assessing  the 
same  upon  property  deemed  benefited  thereby,  in  such 
equitable  proportion  as  the  council  deem  just,  can  any  other 
court  or  tribunal  review  the  question  of  benefit? 

2d.  Can  the  owner  of  property  along  the  line  of  a  sewer 
which  is  being  constructed,  who  knows  ^it  is  being  con- 
structed, and  that  the  assessment  is  being  made,  stand  quietly 
by  and  let  the  work  proceed  to  completion,  and  then  ask  to 
enjoin  the  collection  of  the  assessment?  or  is  he  not  estopped 
from  asserting  that  his  property  is  not  benefited  ? 

These  questions  are  raised  by  the  demurrer  to  the  com- 
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plaint,  by  the  motion  for  a  new  trial,  and  by  a  motion  in 
arrest  of  judgment  by  the  appellants. 

There  is  no  question  raised  by  the  appellee  as  to  the 
validity  or  regularity  of  the  proceedings  of  the  common 
council  in  making  the  estimate  and  assessing  the  benefits 
upon  the  property  now  claimed  not  to  be  benefited,  and  the 
collection  of  the  assessment  which  is  now  sought  to  be 
enjoined;  for,  as  we  understand  his  complaint,  the  sole 
question  upon  which  he  relies  is  the  one  of  benefit,  which 
question  he  admits  has  been  passed  upon  by  the  common 
council. 

The  provision  of  the  charter  under  which  the  improve- 
ment is  made  is  as  follows : 

•'  The  common  council  shall  have  the  power  to  enforce  ordi- 
nances: *  *  43d.  To  construct  and  regulate  sewers, 
drains,  and  cisterns,  and  provide  for  the  payment  of  the  cost 
of  constructing  the  same ;  to  cause  the  same  to  be  done  by 
contracts,  given  to  the  best  bidder,  after  advertising  to 
receive  proposals  therefor;  to  provide  for  the  estimate  of  the 
cost  thereof,  and  the  assessment  of  the  same  upon  the  owners 
of  such  lots  and  lands  as  may  be  benefited  thereby,  in  such 
equitable  proportion  as  the  common  council  may  deem  just, 
which  estimate  shall  be  a  lien  upon  such  lots  and  lands,  and 
may  be  enforced  by  sale  of  the  same,  in  such  manner  as  the 
common  council  may  provide,"  etc.     3  Ind.  Stat.  88. 

The  position  of  counsel  for  appellant  is  stated  as  follows : 
"The  first  error  assigned  by  us  is,  that  the  court  erred  in 
overruling  a  demurrer  to  this  complaint ;  and  we  claim  that 
the  question  of  benefit  having  once  been  passed  upon  by 
the  common  council,  no  other  tribunal  or  court  has  any 
power  to  review  or  pass  upon  it ;  that  the  legislature  has 
granted  the  sole  power  to  try  and  decide  that  question  to 
the  common  council,  which  acts  judicially,  and  when  it  has 
determined  by  its  estimate  and  assessment  what  property  is 
benefited,  and  in  what  proportion,  that  finding  and  decision 
^  final  and  complete,  and  there  is  no  power  in  any  judicial 
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tribunal  to  interfere,  unless  for  fraud  and  corruption  in  mak- 
ing the  assessment,  which  is  not  claimed. 

*'  We  cite,  as  fully  sustaining  the  position,  the  following 
authorities : 

"  Le  Roy  v.  The  May  or ^  etc.y  20  Johns.  430 ;  People  v.  The 
City  of  Brooklyn^  23  Barb.  166;  £t  parte  Mayor,  etc,,  of 
Albany,  23  Wend.  277 ;  Mooers  v.  Smedley,  6  Johns.  Ch. 
28 ;  Commonwealth  v.  Woods,  44  Pa.  St.  113 ;  The  Mayor,  etc., 
V.  Meserole,  26  Wend.  132 ;  Motz  v.  City  of  Detroit,  18  Mich, 
495 ;  Owners  of  Grotmd,  etc,,  v.  Mayor,  etc.,  of  Albany,  15 
Wend.  374 ;  Lyon  v.  City  of  Brooklyn,  28  Barb.  609." 

We  have  examined  the  cases  cited  and  find  them  in  point, 
and  in  our  opinion  they  Sustain  the  position  assumed. 

In  Ex  parte  Mayor,  etc.,  of  Albany,  supra,  where  the  statute 
provided  that  the  assessment  should  be  made  upon  the  prop- 
erty benefited  in  proportion  to  benefits,  the  court  after 
reviewing  the  previous  decisions  in  a  somewhat  elaborate 
opinion,  referring  to  the  making  of  the  assessment  of  benefits 
by  the  authorities,  say,  that  "  the  execution  of  the  duty  is  the 
fulfilment  of  a  power  so  entirely  discretionary,  that  so  long 
as  they  are  seen  to  have  acted  upon  persons  and  a  subject-mat- 
ter within  their  jurisdiction,  the  proceeding  is,  in  its  nature, 
incapable  of  correction  by  certiorari.  We  have  no  power 
to  look  into  this  and  like  cissessments.  We  cannot  interro- 
gate the  functionaries  appointed  under  the  law  as  to  the 
operations  of  their  minds.  We  might  otherwise  send  our 
writ  to  every  assessor,  every  board  of  road  commissioners, 
etc.,  to  ascertain  whether  they  have  assessed  A.  or  B.  more 
or  less  than  they  should  do."     23  Wend.  282. 

And,  in  The  People  v.  The  City  of  Brooklyn,  supra,  where  the 
3ame  question  arose  upon  the  same  statute,  it  was  held,  that 
*'  when  it  becomes  a  question  of  fact  whether  the  proposed 
improvement  will  be  advantageous  to  the  property  in  any 
designated  direction,  the  decision  of  the  corporate  authori- 
ties is  conclusive."     23  Barb.  166. 

The  same  ruling  is  followed  in  Pennsylvania,  in  the  case 
of  Commonwealth  v.  Woods,  supra.    There  the  council  had 
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power  to  levy  and  assess  the  cost  of  the  sewer  upon  the 
property  benefited,  the  assessment  to  be  made  by  commis- 
sioners appointed  for  that  purpose,  and  to  be  approved  by 
the  council.  The  question  as  stated  by  the  court  was,  was 
the  defendant  precluded  from  the  defence  that  the  sewer  was 
of  no  benefit  to  him,  by  the  levy  and  assessment,  and  the 
approval  of  the  same  by  the  council  ?  And  the  court  say : 
"We  think  he  was,  for  such  are  the  express  words  of  the 
law,  and  any  other  construction  would  open  a  door  to  an 
entire  revision  of  the  whole  assessment."  When  the  coun- 
cil has  approved,  the  court  holds  that  "the  property  bene- 
fited is  fixed  and  ascertained,  and  the  assessment  and  tax 
is  complete ;  and  the  question  of  benefit  cannot  be  reviewed 
by  any  other  tribunal."    44  Pa.  St    117. 

In  the  case  oiMotzv.  City  of  Detroit^  supra^  Judge  Cooley, 
on  page  515,  states  the  question  so  clearly  that  we  can  do  no 
better  than  quote  his  language.  He  says :  "  The  complainants 
seek  to  have  us  review  the  decision  of  the  council  upon  the 
iacts,  and  to  set  aside  their  conclusion  if  in  our  judgment 
the  evidence  fails  to  support  it.  If  the  courts  can  interfere 
in  this  way,  it  is  difificult  to  perceive  at  what  point  they  are 
to  stop,  or  what  is  to  prevent  their  taking  upon  themselves 
the  whole  administrative  power  of  the  municipal  govern- 
ments. But  it  is  plain  they  have  no  such  authority.  So  long 
as  the  common  council  keeps  within  the  limits  of  its  juris- 
diction, as  defined  by  the  constitution  and  statutes  of  the 
state,  and  its  members  are  guilty  of  no  intentional  wrong 
or  corrupt  conduct  in  the  discharge  of  their  official  duties, 
the  courts  have  no  power  to  control  the  exercise  of  their 
legal  discretion,  or  to  overrule  and  set  aside  their  judgment ; 
but  must  accept  their  conclusions  as  warranted  by  the  facts, 
and  as  binding  alike  upon  the  city  and  upon  all  its  inhab- 
itants. 

The  legislature  has  provided  for  the  assessment  upon  the 
property  benefited  in  proportion  to  the  whole  cost,  and  the 
power  of  determining  those  benefits  must  be  vested  some- 
where so  that  the  rate  will  be  uniform.    There  can  be  no 
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review  of  that  question  by  a  jury  without  danger  of  over- 
throwing the  whole  provision  for  paying  the  cost.  A  man 
whose  property  has  been  assessed  may  call  a  jury  which 
will  assess  it  lower,  or  not  at  all.  The  balance  of  the  cost 
would  be  thus  thrown  upon  other  property,  and  the  several 
owners  of  such  property  would  have  their  assessments 
reviewed  and  cut  down  ;  and  the  result  might  be  that  there 
would  be  no  power  to  enforce  the  law  and  pay  for  the  cost  of 
construction.  Every  jury  called  would  have  a  different  view 
of  the  benefits,  and  each  would  act  upon  the  individual  case 
before  it.  The  assessment  is  an  entirety,  and  no  courts  or 
juries  should  be  allowed  to  act  upon  it  in  detail.  There  is 
no  provision  in  our  statute  for  any  review  upon  the  question 
of  benefits,  and  we  must  believe  that  the  legislature  intended 
(and  wisely,  we  believe)  that  there  should  be  none,  in  order 
that  those  contracting  with  the  city  for  the  construction  of 
costly  public  improvements,  extending,  as  they  sometimes 
do,  to  great  distances,  and  nearly  always  affecting  a  large 
number  of  lots  and  parcels,  shall  not  have  the  risk  of  a 
costly  litigation  as  to  the  question  of  benefits  with  every 
individual  property  holder  upon  the  line  or  in  the  vicinity  of 
the  improvement. 

The  common  council  had  before  it  the  whole  cost  of  the 
^wer,  the  position  of  each  and  every  lot  and  parcel,  and  its 
relation  to  the  sewer,  with  the  advantages  to  be  derived  from 
it;  while  iji  the  case  at  bar,  the  jury  which  is  called  to  review 
the  estimate  made  by  the  common  council  have  nothing 
before  them  but  the  individual  property  of  the  plaintiff  and 
the  question  of  benefits  to  it,  without  regard  to  the  whole 
cost  and  general  benefits  of  the  sewer. 

The  assessment  made  by  a  jury  would  not  be  the  assess- 
ment provided  by  law,  for  that  is  to  be  made  by  the  com- 
mon council  as  an  entirety,  and  not  in  parcels,  as  it  must 
necessarily  be  if  a  separate  jury  is  to  act  independently  upon 
each  separate  lot  to  be  assessed.  Such  a  practice  would 
open  the  door  to  much  unnecessary  litigation,  without 'any 
corresponding  benefit     If  any  review  of  the  assessment  is 
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to  be  permitted,  it  should  only  be  as  an  entirety,  and  not 
separated  to  be  attacked  and  beaten  in  detail,  as  such  a  pro- 
ceeding as  this  would  accomplish. 

The  question  involved  here  was  fully  considered  and 
decided  by  this  court  in  The  Mayor,  etc.,  v.  Roberts,  34  Ind. 
471. 

We  are  very  clearly  of  opinion  that  the  appellee  was  not 
entitled  to  the  relief  sought,  and  that  the  court  in  overruling 
the  demurrer  to  the  complaint  committed  an  error. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
and  decide  the  question  of  estoppel  argued  by  counsel. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint. 


Thomasson,  Administrator,  v.  Brown  et  al. 

Executor    and    Administrator. —  Promissory  Note, — Assignment, — If   an 
administrator  of  an  estate  barter  promissory  notes  of  the  estate  and  assign  them 
for  goods  for  his  own  use,  it  is  a  waste  of  the  assets  of  the  estate ;  and,  if  the 
assignee  have  knowledge,  even  from  the  nature  of  the  transaction,  that  the 
administrator  is  thus  acting  in  violation  of  his  trust,  the  right  of  property  in 
the    notes  is  not  divested,  and  he  cannot  hold  the  notes  or  profit  by  such 
purchase  as  against  those  rightfully  entitled  to  them. 
Same. — It  seems  that,  as  our  statute  (2  G.  &  H.  528,  sec.  159  )  authorizes  a 
foreign  executor  or  administrator  to  sue  in  the  courts  of  this  State,  the  bring- 
ing of  evidences  of  debt  by  him  to  this  State,  from  the  foreign  state  in  which 
administration  has  been  granted,  can  not  work  a  forfeiture  of  his  title. 

From  the  Lawrence  Common  Pleas. 

E.  D,  Pearson,  for  apf>ellant. 

C  H,  Voss,  B,  F.  Dams,  and  y.  A,  Holman,  for  appellees. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the 
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defendants,  a  motion  for  a  new  trial  on  behalf  of  the  plain- 
tiff having  been  overruled,  and  exception  taken.  As  no 
question  is  made  upon  the  pleadings,  it  will  be  unnecessary 
to  notice  them  specially.  The  question  presented  is,  whether 
the  finding  was  justified  by  the  evidence. 

The  material  facts,  as  shown  by  the  evidence,  are  briefly 
as  follows :  Polly  McMillan  formerly  resided  in  the  State  of 
Indiana,  but  she  removed  to  the  State  of  Tennessee,  where 
she  became  domiciled,  and  where  she  died.  As  part  of  her 
assets,  she  left  two  promissoiy  notes  for  four  hundred  dol- 
lars each,  executed  to  her  by  Madison  M.  Wingfield,  secured 
by  a  mortgage,  executed  by  Wingfield  and  wife,  on  certain 
real  estate  in  Lawrence  county,  Indiana,  where  Wingfield 
and  wife  resided.  On  the  death  of  Polly  McMillan,  John 
H«  McMillan,  one  of  her  sons,  took  out  letters  of  adminis- 
tration upon  her  estate  in  Tennessee,  and  brought  the  notes 
and  mortgage  to  Indiana,  where,  without  filing  a  copy  of 
his  letters  in  any  court,  or  instituting  any  action  for  the 
recovery  of  the  money  due  on  the  notes,  he  bartered  them 
and  the  mortgage  to  the  appellee.  Brown,  for  a  stock  of 
groceries  and  liquors,  together  with  Brown's  right  to  the 
house  (a  short  unexpired  term)  in  which  the  liquors  were 
situated,  in  Lawrence  county,  Indiana 

The  value  of  the  property  received  by  McMillan  from  Brown 
is  variously  estimated,  ranging  from  two  hundred  and  fifty 
to  eight  hundred  dollars.  The  property  mortgaged  by 
Wingfield  and  wife  is  shown  to  have  been  of  a  value  nearly 
or  quite  sufficient  to  pay  the  notes  and  interest. 

McMillan  carried  on  the  establishment  awhile  and  finally 
sold  it  out.  He  testifies  that  he  bought  the  saloon  for  him- 
self. There  does  not  appear  to  have  been  any  fraud  or  col- 
lusion in  the  matter  further  than  such,  if  any,  as  is  to  be 
inferred  from  the  face  of  the  transaction.  It  noay  be  observed 
that  it  appears  clearly  th^  Brown  knew,  when  he  bought 
and  took  an  assignment  of  the  notes  and  mortgage,  that 
they  belonged  to  the  estate  of  Polly  McMillan,  and  that  the 
only  authority  which  John  H.  McMillan  had  to  assign  them 
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was  derived  from  his  letters  of  administration.  John  H. 
McMillan  never  settled  his  administration  in  the  court  in 
Tennessee  from  which  he  derived  his  letters,  nor  did  he 
account  for  the  proceeds  of  the  sale  of  the  notes,  but  he 
tendered  his  resignation  as  such  administrator,  and  it  was 

« 

accepted. 

Brown  foreclosed  his  mortgage  against  the  Wingfields, 
making  some  purchasers  of  the  equity  of  redemption  parties, 
in  the  Lawrence  Court  of  Common  Reas,  and  took  personal 
judgment  against  Wingfield  for  any  residue  after  exhaust- 
ing the  mortgaged  premises. 

Afterward,  the  present  appellant,  Thomasson,  took  out  let- 
ters of  administration  in  Lawrence  county,  Indiana,  upon 
the  estate  of  Polly  McMillan,  and  filed  the  complaint 
herein,  to  set  aside  and  declare  void  the  assignment  of  the 
notes  and  mortgage,  and  for  other  special  and  general  relief. 
All  the  necessary  parties  seem  to  have  been  before  the  court, 
in  order  to  entitle  the  plaintiff  to  whatever  relief  may  have 
been  proper. 

It  may  admit  of  some  question  whether  John  H.  McMil- 
lan had  any  right,  whatever,  to  sell  and  assign  the  notes 
and  mortgage  in  Indiana   by  virtue  of  the  administration 
grahted  to  him  in  Tennessee.    ''In  regard  to  the  title  of 
executors  and  administrators,  derived  from  a  grant  of  admin- 
istration in  the  country  of  the  domicil  of  the  deceased,  it  is 
to  be  considered  that  the  title  cannot,  de  jure,  extend,  as 
a  matter  of  right,  beyond  the  territory  of  the  government 
which  grants  it,  and  the  movable  property  therein."    Story 
Conflict  of  Laws,  sec.  312.     Conceding  that  the  title  to  the 
notes  and  mortgage  vested  in  McMillan  in  Tennessee,  where 
administration   was   granted    to   him,  the   question    arises 
whether  the  title  still  continued  in  him  when  he  brought 
them  to  Indiana,  and  whether  he  could  here  transfer  them, 
so  as    to   vest   a   title   in   the  assignee.     In  the  case  of 
KUpatrick  v.  Bush,  23   Miss.    199,   it  was   held   that    an 
administrator,   by   removing  the   effects  of  his    intestate 
beyond  the  limits  of  the  state  in  which  the  administra* 
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tion  was  granted,  forfeits  his  title  to  the  property,  and 
cannot  sue  in  another  state  in  his  own  name,  for  the 
recovery  of  such  property.  The  property  involved  in  that 
case  was  not  notes  or  bills  of  exchange  or  other  evidence 
of  dqbt.  Inasmuch  as  our  statute  authorizes  a  non-resi- 
dent executor  or  administrator  to  sue  in  the  courts  of  this 
State  (2  G.  &  H.  528,  sec.  159),  it  would  seem  that  bringing 
evidences  of  debt  here  from  the  state  or  country  in  which 
administration  was  granted  could  not  work  a  forfeiture  of 
the  title  of  the  administrator. 

We  have  concluded  not  to  decide  or  intimate  any  opin- 
ion upon  the  question  whether  the  Tennessee  administrator 
could  legally  transfer  the  notes  and  mortgage  in  Indiana, 
inasmuch  as  the  case  must  be  decided  for  the  appellant  on 
other  grounds,  conceding  such  right  to  the  foreign  admin- 
istrator. 

Conceding  the  same  right  to  the  foreign  administrator 
to  collect  and  receive  payment  on  the  notes,  and  to  assign 
and  transfer  them,  as  if  he  had  been  a  domestic  administra- 
tor, the  question  recurs  whether  the  transfer  in  this  instance 
can  be  upheld.  We  are  clearly  of  opinion  that  it  cannot.  The 
bartering  of  the  notes  for  the  stock  of  groceries  and  liquors 
was  clearly  a  breach  of  the  duty  of  the  administrator.'  It 
was  a  waste  and  a  squandering  of  the  assets.  Brown,  the 
purchaser,  had  full  knowledge,  from  the  nature  of  the  trans- 
action, that  the  administrator  was  acting  in  violation  of  his 
trust,  and  he  cannot  profit  by  his  purchase,  or  hold  the  notes 
against  those  rightfully  entitled  to  them.  It  may  be  admitted 
that  under  proper  circumstances  an  executor  or  administra* 
tor  may  sell  and  transfer  notes  and  bills  due  to  his  intes- 
tate. But  in  no  case  can  he  barter  them  for  his  own  use, 
as  was  done  in  this  case. 

The  authorities  upon  this  question  are  clear  and  conclu- 
sive. In  the  case  of  Miller  v.  Helm,  7  Sm.  &  M.  687, 
Chief  Justice  Sharkey,  in  delivering  tlie  opinion  of  the 
court  (p.  696),  uses  the  following  language : 

"  The  administrator,  being  the  legal  holder  of  negotiable 
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paper  due  the  estate,  may  transfer  it  for  legal  purposes, 
and  his  indorsee  will  hold  it.  But  an  administrator  can  do 
no  act  lawfully,  which  is  a  breach  of  his  duty.  He  is  to 
administer,  by  paying  the  debts,  and  taking  care  of  the 
estate ;  but  he  cannot  convert  it  to  his  own  use,  and  if  he  should 
do  so,  the  right  of  property  is  not  divested.  He  cannot 
appropriate  the  assets  to  the  payment  of  his  own  debts,  nor 
to  the  purchase  of'  property  for  himself.  But  being  the 
legal  holder  of  negotiable  paper,  he  may  transfer  it;  and  if 
his  indorsee  be  innocent,  and  not  chargeable  with  conni- 
vance, he  will  hold  it.  If,  on  the  other  hand,  the  indorsee 
knows  that  such  appropriation  is  illegal,  then  he  cannot 
hold  it.  And  as  an  administrator  cannot  appropriate  such 
paper  to  the  payment  of  his  own  debts,  or  to  the  purchase 
of  property  for  himself,  without  a  violation  of  duty, 
the  indorsee  who  takes  it  for  such  purposes,  knowing  that 
it  is  a  part  of  the  assets,  is  a  participant  in  the  fraud, 
and  cannot  be  allowed  to  profit  by  it." 

In  Colt  V.  Lasnier,  9  Cow.  320,  the  Chief  Justice,  after 
reviewing  the  cases,  sums  up  the  law  on  this  subject  as 
follows :  **  It  seems  to  me,  therefore,  the  correct  rule,  both 
in  England  and  in  this  State,  is,  that  any  person  receiving 
from  an  executor  the  assets  of  his  testator,  knowing  that 
this  disposition  of  them  is  a  violation  of  his  duty,  is  to 
be  adjudged  as  conniving  with  the  executor;  and  that  such 
person  is  responsible  for  the  property  thus  received,  either 
as  a  purchaser  or  a  pledgee." 

In  Prosser  v.  Leatherman,  4  How.  Miss.  237,  it  was 
held  to  be  a  good  defence  to  an  action  on  a  promis- 
sory note,  that  the  note  belonged  to  the  estate  of  a 
deceased  person,  and  that  the  plaintiff  received  it  of  the 
administrator  in  payment  of  an  individual  debt  due  by 
the  latter,  or  in  exchange  for  other  property,  with  full 
knowledge  of  the  fact. 

In  Miller  v.  Williamson,  5  Maryland,  219,  it  was  held, 
that  if  a  party  dealing  with  an  executor  has  reason* 
able  ground  for  believing  the  executor  intended  to  mis- 
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apply  the  money,  or  was  in  the  very  transaction  apply- 
ing it  to  his  own  private  use,  he  can  take  no  advantage 
from  the  operation.  See,  also,  the  cases  of  Pinckard  v. 
Woods f  8  Grat  140,  and  Tcdbott  v.  Dennis^  i  Ind,  471. 

We  are  satisfied  that  Brown  must  be  regarded,  from 
the  character  of  the  transaction,  as  having  notice  that  the 
sale  thus  made  to  him  was  a  breach  of  the  duty  of  the 
administrator,  and  that  therefore  he  can  take  nothing  by 
his  purchase.  The  plaintiff  was  entitled  to  relief,  but 
whether  he  can  be  put  in  the  position  of  Brown  and 
enabled  by  the  judgment  of  the  court  to  proceed  and  col- 
lect the  judgment  which  Brown  has  obtained,  or  whether  he 
must  proceed  to  foreclose  the  mortgage  against  the  Wing- 
fields,  is  a  question  which  is  not  before  us.  A  new  trial 
should  have  been  granted. 

The  judgment  below  isreversed,  with  costs,  and  the  cause 
remanded. 

BusKiRK,  J.,  having  been  of  counsel* in  the  foreclosure 
cause  oi  Brown  v.  Wingfield^  did  not  participate  in  the  deci- 
sion of  this  cause. 


Turner  bt  al.  v.  Rehm. 

Liquor  Law. — License, — Appeal. — ^An  application  for  a  license  to  sdl  intoxicat- 
ing liquors,  tinder  the  act  of  March  5th,  1859,  was  refused  by  the  county 
commissioners,  and  the  applicant  appealed  to  the  circuit  court,  from  the 
decision  of  which  court  certain  remonstrants  appealed  to  this  court 

Held,  that  under  the  act  of  1861,  the  decision  of  the  circuit  court  was  final*  con- 
clusive, and  without  appeal  to  the  Supreme  Court 

From  the  Dearborn  Circuit  Court. 

5.  J?.  Downey^  y.  D.  Haynes^  and  y.  K.   Thompson^  for 
appellants. 

y.  Schwartz,  for  appellee. 

BusKiRK,  J. — ^The  appellee  applied  to  the  board  of  com- 
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missioners  of  Ohio  county  for  a  license  to  retail  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time,  under  tlie 
provisions  of  the  act  of  March  Sth,  1859. 

A  remonstrance  was  filed  by  a  portion  of  the  inhabitants 
of  the  township  in  which  the  business  was  to  be  conducted, 
remonstrating  against  the  granting  of  such  license. 

The  board  of  commissioners  refused  to  gprant  the  license, 
and  the  applicant  appealed  to  the  circuit  court. 

In  the  circuit  court,  the  venue  was,  upon  the  application 
of  the  appellee,  changed  to  the  Dearborn  Circuit  Court. 

In  the  latter  court,  a  motion  to  dismiss  the  case,  upon  the 
ground  that  no  sufficient  appeal  bond  had  been  filed,  was 
overruled,  and  a  motion  to  reject  and  strike  out  the  remon- 
strance because  it  did  not  conform  to  the  statute  was  sus- 
tained ;  and  thereupon  an  application  was  made  for  leave  to 
file  another  remonstrance,  which  was  overruled.  Proper 
exceptions  were  taken  to  all  of  these  rulings. 

The  cause  was  tried  by  the  court  and  resulted  in  a  find« 
ing  for  the  appellee,  and  the  court,  over  a  motion  for  a  newr 
trial,  rendered  judgment  on  the  finding. 

The  remonstrants  appeal. 

The  appellee  has  filed  a  written  motion  to  dismiss  the 
appeal,  because  the  decision  of  the  court,below  is  final,  from 
which  no  appeal  lies  ;  and  in  support  of  this  motion  we  are 
referred  to  the  case  of  Tfie  State  v.  Vierling,  33  Ind.  99. 

The  counsel  for  appellants  insist  that  the  above  case  can- 
not be  regarded  as  authority  in  this,  because  in  the  present 
case  there  was  no  trial  by  jury. 

We  do  not  think  that  the  act  of  1861  is  susceptible  of 
such  a  construction.  Such  act,  after  providing  for  an  appeal 
by  either  party  aggrieved,  proceeds  thus :  **  Either  party 
to  such  appeal  to  the  circuit  court  or  court  of  common 
pleas,  may  demand  and  have  a  trial  by  ju'ry  in  said  circuit 
court  or  court  of  common  pleas,  and  the  decision  or  verdict 
of  such  jury  shall  be  final  and  conclusive,  and  without 
appeal  therefrom."  3  Ind.  Stat.  330,  sec.  2. 
Vol.  XLIII.— 14 
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There  is  manifestly  an  omission  in  the  above  act.  The  true 
reading  of  it  should  be,  and  the  decision  of  the  court  or  ver- 
dict of  such  jury  shall  be  final  and  conclusive  and  without 
appeal  therefrom*  The  right  of  trial  by  jury  is  given,  but 
it  is  not  compulsory.  Either  party  may  demand  a  jury  trial, 
but  the  parties  may  waive  a  jury  trial.  We  think  the  inten- 
tion of  the  legislature  was  to  make  the  decision  in  the  appel- 
late court  final  and  conclusive,  without  reference  to  the  mode 
of  trial. 

It  is,  however,  insisted  by  counsel  for  appellants,  that 
it  has  been  held  by  this  court  that  an  sq^peal  could  have 
been  taken  from  the  board  of  commissioners  to  the  circuit 
court  or  common  pleas  court  independent  of  the  act  of  1861. 
Wright  v.  Harris,  29  Ind.  438.  But  the  ruling  in  the  above 
case  was  virtually  overruled,  on  that  point,  in  the  subsequent 
case  of  Bosley  v.  Ackelndre^  39  Ind.  536. 

But  conceding  that  the  right  of  appeal,  as  given  by  the 
act  of  1 86 1,  to  the  circuit  or  common  pleas  court  might 
have  been  exercised  independent  of  such  act,  this  conces- 
sion would  not  give  4  right  of  appeal  from  the  circuit  or 
common  pleas  court  to  this  court.  The  giving  of  an  appeal 
by  the  statute  did  not  take  away  the  common  law  right 
The  act  of  1861  does  not  stop  with  giving  an  appeal  to  the 
circuit  or  common  pleas  court,  but  it  in  express  terms  provides, 
that  the  decision  in  such  court  shall  "  be  final  and  conclu- 
sive and  without  appeal  therefrom."  While  such  act  may 
be  only  declaratory  of  the  common  law,  so  far  as  the  right 
of  appeal  from  the  board  of  commissioners  to  the  circuit  or 
common  pleas  court  is  concerned,  it  in  express  terms  takes 
away  all  right  of  appeal  from  the  circuit  or  common  pleas 
court  to  the  Supreme  Court.  Under  the  decision  in  Wright 
v.  Harris^  supra,  the  appeal  to  the  circuit  or  ccwnmon  pleas 
court  may  be  taken  under  the  statute  or  at  common  law,  (or 
the  giving  of  a  new  right  by  statute  does  not  take  away  a 
right  existing  at  common  law.  The  new  remedy  is  cumula- 
tive only ;  but  where  a  statute  prohibits  the  doing  of  any  thing 
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that  was  previously  lawful,  such  right  is  taken  away  and  can 
no  longer  be  exercised. 

We  are  quite  clear  that  no  appeal  lies  in  this  case  to  this 
court 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 


AtHERTON  V,  TONEY  ET  AL.    ' 

UoiBlQKQJL-^EquUy  of  RmanpHon.^Set'Off.^  Vendor  and  Purchaser.-^Tbit 
assignee  of  an  equity  of  redemption,  who  accepts  a  deed  without  covenants 
for  the  mortgaged  estate,  takes  it  charged  with  the  mortgage  debt.  In  the  absence 
of  a  special  contract,  or  without  some  special  circumstances,  the  purchaser 
must  be  held  to  take  the  land  charged  with  the  incumbrance.  He  cannot 
pay  oflf  the  debt,  and  then  keep  it  alive  by  taking  an  assignment  of  it  to  him- 
self, and  set  it  off  against  an  unpaid  balance  he  may  still  owe  his  vendor  on 
his  purchase. 

• 

From  tile  Putnam  Grcuit  Court 

5.  Turman  and  y,  Birch^  for  appellant. 

OsBORN,  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellees  upon  a  promissory  note  for  three  hun- 
dred dollars.  The  complaint  is  in  the  usual  form.  The 
appellees  filed  separate  answers,  each  alleging  that  Toney 
was  the  principal  and  Miller  surety  in  the  note.  Toney 
pleaded  in  his  answer,  by  way  of  set-offj  a  note  for 
three  hundred  and  fifty  dollars  executed  by  the  appellant  to 
Solon  Turman,  and  by  him  assigned  to  the  appellee,  Toney, 
before  the  commencement  of  the  action,  upon  which  there 
was  due  a  sum  more  than  equal  to  the  amount  of  the  note 
and  interest  sued  on.  To  that  answer,  the  appellant  filed  a 
reply  of  two  paragraphs.  The  appellees  demurred  to  each 
paragraph  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  reply.  The  court  sustained  the  demur- 
rer to  the  first  paragraph  and  overruled  it  to  the  se,cond. 
Exceptions  were  taken  to  both  rulings,  but  as  no  cross  errors 
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have  been  assigned,  we  need  not  notice  the  second  para- 
graph. The  cause  was  tried  by  the  court,  resulting  in  a  find- 
ing for  the  appellees ;  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  on  the  finding. 

*  The  errors  assigned  are,  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  reply,  and  in  overruling  the  motion 
for  a  new  trial. 

The  first  paragraph  of  the  reply  alleges  that  on  the  2d 
day  of  January,  1869,  said  plaintiff  sold  and  conveyed,  by 
deed,  to  defendant  Toney,  without  warranty,  certain  lands 
therein  described,  then  owned  and  in  the  possession  of  plain- 
tiff; that  the  note  sued  upon  was  executed  in  part  payment 
of  the  purchase-money  of  said  lands,  and  for  no  other  or 
different  consideration;  that  before  and  at  the  time  of  said 
sale  and  purchase,  there  was  existing  upon  said  lands  a  mort- 
gage to  the  Sinking  Fund  of  the  State  of  Indiana  for  the 
sum  of  five  hundred  dollars,  which  was  a  lien  thereon ;  also, 
that  on  the  7th  day  of  December,  1868,  said  plaintiff  being 
indebted  to  Solon  Turman  in  the  sum  of  three  hundred  and 
fifty  dollars,  executed  the  note  sought  to  be  set  off  in  defend- 
ant's answer,  and  also  on  said  day  executed  to  said  Turman 
a  mortgage  on  said  lands,  to  secure  the  payment  thereof, 
which  said  mortgage  was  duly  recorded  on  the  16th  day  of 
December,  1868,  and  was  a  valid  lien  on  the  land  sold  to 
Toney,  at  the  time  of  said  sale  and  conveyance,  of  all  of  which 
facts  Toney  had  full  and  actual  knowledge ;  that  with  said 
knowledge  Toney  purchased  the  lands,  taking  a  deed  there- 
for without  covenants  of  warranty,  and  executed  the  note 
sued  upon,  to  secure  the  payment  of  part  of  the  purchase- 
money  thereof;  that  afterward  Turman  brought  suit  to  fore- 
close the  mortgage ;  that  pending  said  suit,  and  to  prevent 
the  foreclosure  and  the  sale  of  the  lands,  and  to  secure  the  dis- 
missal of  said  suit,  Toney  offered  to  and  did  pay  Turman 
three  hundred  and  forty-five  dollars,  in  consideration  of  which 
Turman  agreed  to  and  did  dismiss  his  suit,  and  assigned 
said  note  and  mortgage  to  Toney ;  that  said  purchase  oi  said 
note  and  mortgage  by  Toney  operated  as  a  dischaiige  and 
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satisfection  thereof;  that  it  was  the  payment  of  the  debt  he 
was  bound  to  discharge,  to  remove  a  lien  on  his  said  lands ; 
that  it  would  be  inequitable  and  fraudulent  to  permit  him  to 
set  off  the  same  against  plaintiff's  note.  It  is  further  alleged 
ifl  this  paragraph,  that  in  pursuance  of  said  sale,  plaintiff 
delivered  to  Toney  the  possession  of  said  lands ;  that  said 
Toney  and  Miller,  his  grantee,  have  ever  since  held,  and  still 
hold  the  quiet  and  peaceable  possession  thereof. 

The  question  presented  by  the  first  paragraph  of  the  reply 
is  this:  does  the  assignee  of  an  equity  of  redemption,  who 
accepts  a  deed  for  the  mortgaged  estate,  without  covenants, 
take  it  charged  with  the  payment  of  the  mortgage  debt  ? 
It  seems  to  us  that,  in  the  absence  of  a  special  contract,  or 
without  some  unusual  circumstances,  the  purchaser  must  be 
held  to  take  the  land  charged  with  the  incumbrance,  and  to 
allow  him  to  pay  off  the  debt  and  then  keep  it  alive  by  tak- 
ing an  assignment  of  the  obligation  which  the  mortgage  was 
given  to  secure,  would  be  contrary  to  equity.  We  think 
we  may  fairly  presume,  in  the  absence  of  any  evidence  show- 
ing the  contrary,  that  the  amount  paid  was  the  price  of  the 
property  purchased,  after  deducting  the  amount  of  the  mort- 
gage, and,  in  the  language  of  the  court  in  Shuler  v.  Hardin^ 
25  Ind.  386,  it  would  be  for  the  purchaser,  and  not  the  seller, 
to  look  to  the  discharge  of  the  incumbrance.  In  Starr  v. 
EUis^  6  Johns.  Ch.  393,  it  was  said :  "  A  court  of  equity  will 
keep  an  incumbrance  alive,  or  consider  it  extinguished,  as 
will  best  serve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  party,"  and  that  the  general  rule  is,  that 
the  union  of  the  legal  and  equitable  estates  will  create  a  mer- 
ger of  the  two,  unless  there  be  some  beneficial  purpose,  or 
some  declared  intent  to  prevent  it.  And  the  purpose  to 
keep  it  alive  must  be  an  innocent  one  and  injurious  to  no 
one.  In  Ticev.  Annin,  2  Johns.  Ch.  125,  Chancellor  Kent 
said:  "  If  a  judgment  creditor,  other  than  the  mortgagee, 
sells  the  eq[uity  of  redemption,  the  mortgagor  reaps  the 
benefit  of  that  equity,  by  having  it  applied  toward  the  pay- 
ment of  his  other  debts,  and  the  mortgage  debt  remains. 
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without  any  confusion,  as  a  distinct  and  separate  incumbrance; 
and  if  the  mortgagee,  in  such  a  case,  should  elect  to  proceed 
against  the  original  debtor  at  law,  instead  of  seeking  to  fore- 
close his  mortgage,  and  should  endeavor  to  collect  his  money 
of*  other  property  of  the  mortgagor,  this  court  must  either 
stay  such  a  proceeding,  or  compel  him,  upon  payment,  to 
assign  over  his  debt  and  security  to  his  debtor,  so  as  to 
enable  thedebtor  to  indemnify  himself  out  of  the  mortgaged 
premises.  The  one  course  or  the  other  would  be  indispen- 
sable to  prevent  the  purchaser  of  the  equity  from  obtaining 
and  holding  the  whole  interest  in  the  land,  when  he  pur- 
chased, and  paid  only  the  value  of,  the  equity  of  redemption. 
If  the  mortgagee  himself,  as  in  the  present  case,  sells  the 
equity  of  redemption  by  execution  at  law,  to  satisfy  the  very 
debt  for  which  the  mortgage  was  taken,  and'he  then  proceeds 
at  law  against  the  mortgagor's  person,  or  other  property,  for 
the  residue  of  the  debt  unsatisfied  by  the  sale  of  the  equity, 
or  if  the  whole  debt  was  satisfied  by  the  sale  of  the  equity, 
the  same  consequence  must  follow.  He  must,  at  all  events, 
on  being  paid,  assign  over  to  the  mortgagor  the  bonds  and 
mortgage,  to  enable  him  to  compel  the  purchaser  of  the 
equity  to  refund  him  the  debt  out  of  the  land  charged.  If, 
however,  the  mortgagee,  as  in  this  case,  has  put  it  out  of  his 
power  to  assign,  by  placing  the  whole  debt  and  security  in 
the  hands  of  the  purchaser,  a  new  and  greater  difHculty 
arises.  To  allow  the  purchaser  to  go  on  and  compel  the 
mortgagor  to  pay  the  mortgage  debt  to  him,  and  then  to 
compel  him  to  assign  over  the  mortgage  to  the  mortgagor, 
so  as  to  enable  him  to  recover  the  money  back  again,  would 
be  an  idle  and  absurd  proceeding. 

"  There  seems  to  be  no  other  alternative,  but  to  consider 
the  debt  as  extinguished  in  the  •  hands  of  the  purchaser. 
He  purchased  only  the  equity  of  redemption,  and,  of  course, 
subject  to  the  mortgage  debt,  and  his  purchase  of  that  debt 
was  nothing  more  than  an  extinguishment  of  the  incum- 
brance upon  his  land." 

In  that  case,  the  equity  of  redemption  had  been  sold  on 
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execution.    In  the  case  at  bar,  it  was  sold  by  the  owner, 
and  the  note  in  suit  was  given  for  the  purchase-money.    To 
allow  the  appellee.  Toney,  to  buy  in  the  outstanding  obliga* 
tion,  to  secure  which  the  mortgage  was  given,  and  use  it  as 
a  set-off  against  a  note  given  for  the  purchase-money,  would 
enable  him  to  hold  the  whole  interest  in  the  land,  when  he 
purchased  only  the  equity  of  redemption.     It  would  give 
hinti  the  benefit  of  a  covenant  against  incumbrances  when 
none  was  made.     It  would  enable  a  purchaser  of  an  equity 
of  redemption  on  a  credit,  at  a  price  equal  to  an  outstanding 
mortgage  given  to  secure  a  note  or  other  personal  obligation 
of  the  seller,  to  defeat  the  collection  of  the  purchase-money 
by  buying  up  and  taking  an  assignment  of  the  debt  and 
using  it  as  a  set-of!)  and  thus  secure  the  property  at  one- 
half  of  the  purchase  price.    That  would  not  be  for  an  inno- 
cent purpose.     Toney  paid  the  debt  to  relieve  his  own  land 
from  an  incumbrance  existing  at  the  time  of  his  purchase, 
and  for  the  payment  of  which,  by  the  terms  of  his  purchase, 
the  land  was  the  primary  fund.     If  the  appellant  had  been 
compelled  to  pay  the  debt,  he  could  haveVequired  the  holder 
to  assign  the  mortgage  to  him,  to  enable  him  to  subject  the 
land  to  the  repayment  of  the  money.     Or  without  such 
assignment  he  could  have  subjected  the  land  to  the  repay* 
ment  of  the  amount.     The  decision  of  the  court  below  sus* 
taining  the  demurrer  was  erroneous,  and  for  that  cause  the 
judgment  must  be  reversed.     This  renders  a  consideration 
of  the  questions  arising  on  the  motion  for  a  new  trial  unnec- 
essary. 

The  judgment  of  the  said  Putnam  Circuit  Court  is  reversed. 
With  costs.  The  cause  is  remanded  to  said  court,  with 
instructions  to  grant  a  new  trial  and  overrule  the  demurror 
to  the  first  paragraph  of  the  reply,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
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43  8161  VflLU'^Qmstructum, — A  will  recited  as  follows:  <<I  direct,  first,  that   my 

l$i_i2§|  brother,"  S.,  ''be  requested  and  entrusted  with  six  hundred  dollars  of  the 

43     2if^  money  which  I  now  have,  for  the  purpose  of  purchasing  by  entry  wild  lajids 

m     385-  '    in  the  State  of  Missouri  or  Iowa,  as  he  may  think  proper,  for  my  heirs,  equally 

dividing  and  entering  the  lands  in  their  several  names,  to  wit,"  etc.    "  I  also 
.direct  that  the  whole  of  my  real  and  personal  estate,  except  as  hereinbefore 
mentioned,  shall  be  and  remain  the  absolute  property  of  my  beloved  wife,  so 
long  as  she  remains  my  widow,  and  that  she  have  the  entire  control  of  the 
same  as  she  may  seem  proper;  and  if  provided  she  shall  marry,  then  I  direct 
that  an  administration  shall  be  had  upon  all  my  estate,  except  as  beforesaid, 
and  that  the  same  be  distributed  according  to  law/* 
ffeid,  that  the  estate  here  created  was  a  fee  simple  to  the  wife. 
Saicb. — Partial  InUsiaey.-^K  construction  of  a  will  which  would  result  in 
,  partial  intestacy  is  tp  be  avoided,  unless  the  language  of  the  will  is  such  as  to 

compel  such  construction,  , 

From  the  Bartholomew  Common  Pleas. 

F.  T,  Hord^  for  appellant 
5.  Stansifer,  for  appellees. 

Downey,  C.  J. — ^Jacob  M.  Scheible  commenced  his  action 
in  the  court  below  against  appellant  and  Joseph  A.  Spur- 
geon, and  avers  diat  Milton  Spurgeon  departed  this  life 
testate,  and  that  his  will  was  admitted  to  probate  on  the  6th 
day  of  March,  1854,  in  Bartholomew  county.  The  will 
purports  to  have  been  executed  January  14th,  1854,  and  the 
complaint  avers  that  the  will  devised  to  appellant,  the 
widow  of  deceased,  the  land  described  in  the  complaint  so 
long  as  she  remained  his  widow,  and  thereby  bequeathed  to 
her  a  life  estate  only;  that  the  testator  left  six  children 
whose  names  are  given;  that  thereafter  two  of  said  children 
died,  leaving  appellant,  their  mother,  and  the  other  brothers 
and  sisters  their  heirs ;  that  appellant  was  the  owner  of  a 
life  estate  by  virtue  of  the  will  and  a  fee  simple  interest  in 
one-sixth  as  heir  of  her  deceased  children ;  and  that  Joseph 
A.  Spurgeon  is  the  owner  in  fee  simple,  as  heir  of  his  father, 
of  an  undivided  one-sixth  part,  and  of  one-fourth  of  one- 
sixth  as  heir  of  his  deceased   sisters;    that  said  Joseph 
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A.  Spurgeon,  on  the  27th  of  February,  1869,  executed  to 
said  Scheible  a  mortgage  on  his  undivided  interest  in  said 
land,  to  secure  a  note  made  by  him  to  said  Scheible,  and 
demands  a  foreclosure  of  said  mortgage,  etc.  A  copy  of 
the  will  is  made  a  part  of  the  complaint.  Appellant  filed  a 
demurrer  to  the  complaint,  for  the  reason  it  did  not  state 
iacts  sufficient  to  constitute  a  cause  of  action  against  her. 
The  court  overruled  the  demurrer,  which  action  presents  the 
first  alleged  error.  The  will  referred  to  in  the  complaint  is 
as  follows : 

"I,  Milton  A.  Spurgeon,  of  Bartholomew  county,  State 
of  Indiana,  do  make  and  publish  this,  my  last  will  and  testa- 
ment.   First,  that  my  body  be  decently  interred,  in  a  neat, 
plain  manner,  and  as  to  such  worldly  estate  as  it  has  pleased 
God  to  entrust  me  with,  I  dispose  of  the  same  in  the  fol- 
lowing manner,  to  wit:     I  direct,  first,  that  my  brother, 
Granville  Spurgeon,  be  requested  and  entrusted  with  six 
hundred  dollars  of  the  money  which  I  have  now,  for  the 
purpose  of  purchasing,  by  entry,  wild  lands  in  the  State  of 
Missou^  or  Iowa,  as  he  may  think  proper,  for  my  heirs, 
equally  dividing  and  entering  the  lands  in  their  several 
names,  to  wit:  Robert,  Sarah  Jane,  Joseph  Allen,  James 
Franklin,  Damiza  Ellen,  and  Milton  Albert.     I  also  direct 
that  the  whole  of  my  real  and  personal  estate,  except  as. 
hereinbefore  mentioned,  shall  be  and  remain  the  absolute  I 
property  of  my  beloved  wife,  so  long  as  she  remains  myf 
widow,  and  that  she  have  the  entire  control  of  the  same  asl 
she  may  seem  proper;  and  if,  provided  she  shall  marry,  thenV 
I  direct  that  an  administration  shall  be  had  upon  all  my  | 
estate,  except  as  beforesaid,  and  that  the  same  shall  be  dis- 
tributed according  to  law ;   and  I  hereby  make  and  ordain 
my  beloved  wife,  Louisa  D.,  executrix  of  this  my  last  will 
and  testament" 

The  court  having  overruled  the  demurrer  filed  to  the 
complaint,  appellant  filed  the  following  answer  and  cross 
complaint :  "  That  she  was  the  wife  and  is  now  the  widow 
of  Milton  A.  Spurgeon ;  that  he  died  the  owner  in  fee  sim- 
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pie,  on  the day  of  ,  1854,  of  the  land  described 

in  complaint,  which  was  all  the  land  owned  by  him  at  any 
place;  that  under  and  by  virtue  of  said  will,  she  was 
invested  with  the  fee  simple  of  all  said  property,  and 
under  and  by  virtue  thereof,  she  is  the  owner  of  said  land 
in  fee  simple ;  that  she  has  not  since  conveyed  said  property, 
or  any  portion  thereof,  or  authorized  the  same  to  be  done ; 
that  said  Joseph  A.  Spurgeon  has  no  interest  of  any  kind 
in  said  land,  and  had  no  interest  therein  of  any  kind  at  the 
time  of  making  said  mortgage,  and  said  mortgage  passed  no 
right  to  or  lien  in  or  to  said  land,  or  any  portion  thereof  to 
plaintiff,  but  the  same  is  a  cloud  on  this  defendant's  title ; 
and  prays  that  no  judgment  be  entered  on  said  mortgage, 
and  that  the  same  be  cancelled  and  set  aside  as  a  cloud  on 
defendant's  title,"  etc. 

To  this  answer  and  cross  complaint,  appellee  Scheible 
filed  a  demurrer,  for  the  reason  it  did  not  state  sufBcient 
facts.  The  court  sustained  the  demurrer,  and  this  is  the 
second  alleged  error  committed  by  the  court. 

The  whole  case  rests  on  the  construction  of  the  will.  If 
appellant  has  a  fee  simple  title,  as  she  claims,  and  not  a  life 
estate  only,  then  the  rulings  of  the  court  on  the  complaint 
and  on  the  answer  are  wrong. 

As  will  be  seen,  the  testator  first  directs  the  sum  of  six 
hundred  dollars  to  be  placed  in  the  hands  of  his  brother,  to 
be  invested  in  lands  in  Missouri  or  Iowa,  to  be  equally 
divided  among  his  heirs,  whom  he  names.  Then  follows 
the  clause  making  provision  for  his  wife,  on  which  the  ques- 
tion arises  in  this  case.  He  directs  that  the  whole  of  his 
real  and  personal  estate,  except  as  before  mentioned,  shall 
be  and  remain  the  absolute  property  of  his  wife,  so  long  as 
she  shall  remain  his  widow,  and  that  she  shall  have  the 
entire  control  of  the  same,  as  to  her  may  seem  proper.  But 
it  is  provided  that  if  she  shall  again  marry,  then  administra- 
tion shall  be  had  upon  his  estate,  except  as  aforesaid,  that 
is,  as  we  suppose^  except  as  to  the  six  hundred  dollars  to  be 
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invested  in  lands  by  his  brotheri  and  that  the  same  shall  be 
distributed  according  to  law. 

We  suppose  that  the  words,  "  shall  be  and  remain/*  are 
sufficient  to  vest  in  the  wife  an  estate  of  some  duration  in 
the  lands  and  personal  property.  There  is  no  question  to 
the  contrary  made  in  this  case.  It  seems  to  us  that  in  this 
case  there  is  no  limitation  or  condition  imposed  by  the  tes^ 
tator  upon  the  estate,  except  that  the  devisee  shall  remain 
his  widow.  Whether  this  condition  should  be  held  void 
under  our  statute  or  not  is  not  a  question  in  this  case,  for 
the  widow  has  not  violated  it,  or  if  she  has  the  fact  is  not 
shown.  The  statute  to  which  we  refer  provides,  that  "  a 
devise  or  bequest  to  a  wife  with  a  condition  in  restraint  of 
marriage  shall  stand,  but  the  condition  shall  be  void."  2  G. 
&  H.  552,  sec.  2.  If  there  might  be  a  devise  during  wid- 
owhood, which  would  be  regarded  as  an  estate  limited  in  its 
duration  to  that  period,  and  not  as  an  estate  upon  condition, 
we  think  this  is  not  such  a  devise.  We  regard  the  estate 
here  created  as  an  estate  in  fee  simpje  to  the  wife,  upon  the 
condition  subsequent  that  she  shall  not  again  marry.  If  the 
testator  had  not  intended  to  give  the  fee,  he  would  hardly 
have  used  such  strong  language  as  he  did  in  describing  the 
estate  which  should  be  taken.  It  was  to  remain  "  the  abso- 
lute propertjr"  of  his  wife,  and  she  was  to  have  "  the  entire 
control  of  the  same  as  to  her  might  seem  proper."  It  also 
seems  reasonable  that  if  he  had  intended  thathis  wife  should 
have  but  a  life  estate  in  any  event,  he  would,  as  he 
seems  to  have  intended  to  dispose  of  all  his  estate,  have 
made  some  disposition  of  the  reversion  after  the  determina- 
tion of  the  life  estate.  As  he  had  made  some  provision  for 
his  children,  and  supposed,  at  least,  that  by  the  condition  he 
had  guarded  against  the  loss  of  the  estate  by  a  second  mar- 
riage of  his  wife,  he  probably  expected  that  such  part  of  his 
estate  as  might  not  be  necessary  for  her  support  would,  at 
her  death,  go  to  his  children  by  descent  directly  from  her. 
The  language  of  the  will  seems  to  us  such  as  a  non-profes- 
sional person  would  probably  use  to  create  an  estate  in  fee 
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simple  upon  the  condition  that  the  devisee  should  not  again 
marry,  A  construction  which  would  result  in  partial  intes- 
tacy is  to  be  avoided,  unless  the  language  of  the  will  is  such 
as  to  compel  such  construction.  Cate  v.  Cranofy  30  Ind. 
292.  To  hold  that  the  wife  had  only  a  life  estate,  would  be 
to  hold  that  as  to  the  reversion  the  testator  died  intestate. 
That  much  of  his  estate  would  not  be  controlled  by  the  will, 
but  would  descend  to  his  heirs. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 


Harper  et  al.  t^.  Kets. 

43   2a9(N 
180   148|         Attachment. — Liability  on  Bond. — The  statute  does  not  require,  in  order  to 

give  the  defendant  in  an  attachment  proceeding  an  action  on  the  undertak- 
ing, that  there  should  have  been  an  issue  made  on  the  affidavit  and  a  finding 
••        in  favor  of  the  defendant  thereon. 

Same. — There  may  be  two  results  in  an  attachment  proceeding  without  any  issue 
upon  the  affidavit,  either  of  which  would  entitle  the  defendant  to  his  action 
upon  the  undertaking ;  first,  when  the  plaintiff  has  failed  in  his  action,  and 
the  proceeding  is  wrongful  and  oppressive ;  second,  when,  although  the  plain- 
tiff  has  succeeded  in  hi5  action,  the  proceeding  has  been  wrongful  and  oppres- 
sive. 

Same. — If  attachment  proceedings  are  wrongful  and  oppressive,  that  gives  the 
defendant  a  right  of  action,  whether  the  plaintiff  has  a  good  cause  for  his 
main  action,  or  not,  or  whatever  may  be  the  result  of  the  principal  action. 

From  the  Kosciusko  Common  Pleas. 

Jameson  &  Calkins,  %  W.  Gordon,  T.  M.  Browne^  R.  N. 
Lamb,  and  J.  N.  Kimball,  for  appellants. 

A.  G.  Porter,  B.  Harrison,  and  C.  C,  Hines,  for  appellee. 

Downey,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants  founded  upon  an  undertaking  executed  by  them 
for  an  attachment  in  a  suit  brought  by  Harper  against  the 
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appellee.  There  was  judgment  in  this  case  in  favor  of  the 
appellee,  from  which  this  appeal  was  taken.  The  errors 
assigned  here  are  the  overruling  of  the  demurrer  of  the 
defendants  to  the  complaint,  sustaining  the  demurrer  of  the 
plaintiff  to  the  second  paragraph  of  the  answer,  overruling  the 
defendants'  motion  for  a  new  trial,  and  rendering  judgment  on 
the  verdict  of  the  jury  when  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  evidence 
is  not  in  the  record.  The  last  assignment  of  error  involves 
no  question  not  presented  by  the  first.  It  is,  therefore,  only 
necessary  for  us  to  decide  the  questions  as  to  the  sufficiency 
of  the  complaint,  and  as  to  the  sufficiency  of  the  second 
paragraph  of  the  answer. 

The  complaint  states,  in  substance,  that  the  plaintiff 
was  engaged,  in  December,  1870,  in  Fulton  county,  in  the 
business  of  selling  dry  goods  and  groceries,  was  gradually 
becoming  acquainted  with  the  people,  and  building  up  a 
business,  with  a  stock  in  hand  of  eight  thousand  dollars ; 
that  Harper  held  two  notes  against  him,  and  in  December, 

1870,  sued  him  on  one  of  them;  that  believing  he  had  a 
good  defence  to  part  of  the  amount,  he  employed  counsel 
and  prepared  for  his  defence ;  that  the  cause  was  not  reached 
in  time  for  trial  at  that  term  of  the  court,  the  January  term, 

1 87 1.  It  is  further  stated  that  previous  to  the  March  term, 
187 1,  the  other  note  matured,  and  Harper  instituted  legal 
proceedings  on  it  against  the  plaintiff  for  the  collection 
thereof,  and  on  the  ist  day  of  March,  1871,  maliciously  and 
fraudulently  intending  and  contriving  to  injure  and  oppress 
the  plaintif})  and  to  interrupt  him  in  the  prosecution  of  his 
business,  without  any  just  or  legal  cause,  applied  for  and 
obtained  an  attachment  against  the  goods,  etc.,  of  the  plain- 
tiff^ filing  therefor  an  affidavit,  in  which  he  stated  that  the 
defendant  therein  had  sold,  conveyed,  and  otherwise  dis- 
posed of  his  property  subject  to  execution,  with  intent  to 
delay  and  hinder,  cheat  and  defraud  his  creditors,  and  that 
he  was  about  to  sell,  convey,  and  otherwise  dispose  of  his 
property  subject   to  execution,  with  such  intent  (the  affi* 
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davit  being  set  out  in  full  in  the  complaint) ;  that  to  obtain  said 
attachment,  the  defendant  executed  the  undertaking  on  which 
this  suit  is  predicated,  which  is  also  set  out  in  full  in  the 
complaint  The  writ  or  order  of  attachment  is  also  set  out 
in  full. 

It  is  further  alleged  that  the  sheriff  by  authority  of  the 
order  or  writ  of  attachment,  under  the  direction  of  Harper, 
seized  the  entire  stock  of  goods  of  the  plaintiff,  closed  up 
the  store,  and  stopped  his  business ;  and  the  return  of  the 
sheriff  is  also  set  out  in  the  complaint.  The  aflfidavk 
stated  the  amount  which  the  plaintiff  in  the  action  ought 
to  recover  at  seventeen  hundred  dollars.  The  amount  in  the 
order  of  attachment  was  stated  at  nineteen  hundred  dol- 
lars, and  it  is  alleged  that  the  goods  seized  were  worth  seven 
thousand  dollars ;  that  the  attaching  of  the  entire  stock  of 
goods  threw  the  plaintiff  in  this  action  out  of  business  and 
deprived  him  of  the  means  of  support  for  himself  and  family ; 
that  the  allegations  in  the  affidavit  of  Harper,  for  the  attach- 
tnent,  respecting  the  plaintiff's  having  disposed  of,  or  bein; 
about  to  dispose  of,  his  property  with  intent  to  cheat,  hin- 
der, delay,  and  defraud  his  creditors,  are  false  and  without 
the  slightest  foundation  in  fact,  and  were  fraudulently  and 
maliciously  made  by  the  said  Harper  with  intent  to  injure 
and  oppress  the  plaintiff;  and  the  plaintiff  says  that  the  said 
suit  in  attachment  has  been  determined  in  his  favor,  and 
that  said  Harper  has  wholly  failed  to  prosecute  said  suit  to 
effect,  and  has  wholly  failed  to  pay  the  damages  sustained 
by  the  plaintiff  herein,  by  reason  of  said  attachment  pro- 
ceedings ;  that  the  proceedings  in  attachment  were  and  are 
without  just  cause,  wrongful  and  oppressive,  malicious  and 
fraudulent ;  that  by  reason  thereof  the  plaintiff's  business 
has  been  broken  up  and  his  credit  in  the  community  dam- 
aged, etc.,  and  that  he  has  been  compelled  to  make  a  large 
sacrifice  on  his  goods,  to  prevent  them  from  being  damaged 
and  depreciated  in  value  by  being  kept  a  long  time  in  the 
hands  of  the  sheriff,  in  consequence  of  his  inability  to  give 
security  for  the  purpose  of  releasing  the  same,  and  the 
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necessity  of  selling  the  same  while  in  the  hands  of  the 
sheiifT  for  the  best  price  which  he  could  realize  therefor,  and 
which  was  at  least  twenty-five  hundred  dollars  less  than  they 
were  worth ;  wherefore,  etc. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
sufficiently  set  forth  the  facts  of  the  attachment  case ;  that 
the  record  of  the  attachment  suit  with  the  issues  therein 
joined  upon  the  affidavit  should  have  been  set  forth.  It  is 
tu^ed  that  it  is  too  late  to  raise  a  question  of  the  ground* 
lessness  of  the  attachment  in  an  action  on  the  attachment 
bond,  where  there  is  no  averment  in  the  complaint  that  the 
question  was  raised  in  the  attachment  suit  itself;  that  the 
main  &ct,  that  the  original  action  was  settled  and  determined 
in  &vor  of  the  defendant  therein,  is  not  enough  to  authorize 
an  inference  that  the  attachment  was  wrongful  and  oppres* 
sive;  that  the  attachment  was  but  an  incident  of  the  com- 
plaint and  must  £dl  with  it,  and  even  where  it  fell  with  the 
main  action  may  not  have  been  wrongful  and  oppressive. 

The  statute  provides,  that  the  plaintiff  obtaining  an  attachp 
meat,  or  some  one  in  his  behalf,  shall  execute  a  written 
nndertaking,  with  sufficient  surety,  to  be  approved  by  the 
clerk,  payable  to  the  defendant,  to  the  effect  that  the  plaintiff 
will  duly  prosecute  his  proceeding  in  attachment,  and  will 
pay  all  damages  which  may  be  sustained  by  the  defendant^ 
if  the  proceedings  of  the  plaintiff  shall  be  wrongful  and 
oppressive.     2  G.  &  H.  140,  sec.  160. 

The  undertaking  on  which  this  action  is  founded  was  exe- 
cuted in  conformity  to  this  statute,  and,  after  the  title  of  the 
court  and  names  of  the  parties  to  the  action,  is  as  follows : 
"  We  bind  ourselves  to  the  defendant,  Oliver  A.  Keys,  that 
the  plaintiff,  William  H.  Harper,  shall  duly  prosecute  his 
fM'Oceeding  in  attachment  in  the  above  entitled  cause,  and 
will  pay  to  said  defendant  all  damages  which  he  may  sustain 
if  said  proceedings  shall  be  wrongful  and  oppressive."  Signed 
by  the  defendants. 

The  statute  which  authorizes  the  action  upon  the  under- 
takings reads  thus:  "  Every  defendant  shall  be  entitled  to  an 
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action  on  the  written  undertaking  of  the  plaintiff  or  creditor, 
by  whose  proceedings  in  attachment  he  shall  have  been 
aggrieved,  if  it  shall  appear  that  the  proceedings  were  wrong- 
ful and  oppressive,  and  he  shall  recover  damages  at  the  dis- 
cretion of  the  jury." 

It  will  be  seen  that  this  statute  does  not  require,  in  order 
to  give  the  defendant  in  the  attachment  proceeding  an 
action  on  the  undertaking,  that  there  should  have  been  an 
issue  made  on  the  affidavit  and  a  finding  in  the  attachment 
proceeding  in  favor  of  the  defendant  therein. 

It  appears  to  us  that  there  may  be  two  results  in  the  action, 
without  any  issue  upon  the  affidavit,  either  of  which  would 
entitle  the  defendant  to  his  action  on  the  undertaking;  first, 
when  the  plaintiff  fails  in  his  action,  and  the  proceedings  in 
attachment  were  wrongful  and  oppressive;  and,  second, 
where,  although  the  plaintiff  succeed  in  his  action,  the  pro-  . 
ceedings  in  attachment  have  been  wrongful  and  oppressive. 
It  is  evident  that  the  plaintiff  may  have  a  cause  of  action 
against  the  defendant,  and  yet  have  no  sufficient  and  justi- 
fiable grounds  on  which  to  sue  out  an  attachment  and  seize 
his  property.  If  he  have  no  cause  of  action,  that  fact,  in 
connection  with  the  fact  that  the  attachment  proceeding  was 
wrongful  and  oppressive,  if  not  of  itself,  would  certainly  give 
the  defendant  a  right  of  action.  In  other  words,  if  the 
attachment  proceedings  are  wrongful  and  oppressive,  that 
gives  the  defendant  a  right  of  action,  whether  the  plaintiff 
has  a  good  cause  for  his  main  action  or  not,  or  whatever 
may  be  the  result  of  the  principal  action.  But  in  this  case 
it  is  alleged  that  the  attachment  proceeding  was  wrongful 
and  oppressive,  that  the  suit  in  attachment  had  been  deter- 
mined in  favor  of  the  plaintiff  herein,  and  the  facts  showing 
his  damage  from  the  attachment  proceeding  are  specially 
stated.  We  think  there  is  no  valid  objection  to  the  com- 
plaint. 

The  second  paragraph  of  the  answer,  to  which  the 
demurrer  was  sustained,  and  the  sustaining  of  which  is  the 
second  error  assigned,  alleges  that,  in  the  suit  of  Harper 
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against  Keys,  referred  to  in  the  complaint,  and  in  which  suit 
the  attachment  proceedings  described  in  the  complaint  were 
instituted,  no  issue  was  made  as  to  the  truth  of  the  facts  alleged 
in  the  affidavit  filed  by  Harper,  as  the  ground  of  the  attach- 
ment and  as  the  cause  of  the  issuing  of  the  writ  therein,  and 
that  no  judgment  was  rendered  or  finding  mcuie  in  favor  of 
said  Keys  in  said  attachment  proceedings. 

If  we  are  correct  in  what  we  have  decided  upon  the  con- 
sideration of  the  question  as  to  the  sufficiency  of  the  com- 
plaint, the  court  committed  no  error  In  sustaining  the  demur- 
rer to  this  paragraph  of  the  answer. 

The  judgments  is  affirmed,  with  five  per  cent,  damages 
and  costs.  *  \ 
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SUBKOGATiQN. — Several  persons  were  owners  of  undivided  interests  in  certain  1  43~~^ 

land,  and  judgments  were  rendered  which  were  Uens  upon  the  interests  of  ^^ 

some  of  such  owners.  A  proceeding  for  partition  of  the  land  was  instituted, 
tnd  while  it  was  pending  the  judgment  debtors  sold  their  interests,  and  their 
vendee  was  substituted  for  them  as  a  party  to  such  partition  proceeding.  The 
land,  not  being  divisible,  was  sold,  and  the  purchaser  paid  the  commissioner 
the  iiill  value  of  the  land,  without  any  knowledge  of  said  judgment  liens, 
which  judgments  he  was  afterward  compelled  to  pay  to  protect  his  title. 

Sdd,  that  the  land  having  been  converted  into  money,  the  rights  of  the  parties 
to  the  money  should  be  the  same  as  they  were  in  the  land,  and  dial  the 
porchaser  who  had  paid  off  the  judgments  was  entitled  to  be  subrogated  to 
the  rights  in  such  money  of  the  distributee  thereof  who  should  have  paid 
such  judgments,  and  to  receive  from  such  commissioner  out  of  such  distributee's 
sba/e  the  amount  paid  to  satisfy  said  judgments. 
gii^^-V^here  one  pays  a  debt  which  could  not  properly  be  called  his  own,  but 
^J%.  it  was  his  interest  to  pay,  or  which  he  might  have  been  compelled  to  pay 

9i^o<her,  the  law  subrogates  him  to  all  the  rights  of  the  creditor. 

^       ToL  XLIIL— 15 
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Same. — It  is  only  in  cases  where  the  person  papng  a  debt  stands  in  the  situation 
of  a  surety,  or  is  compelled  to  pay  in  order  to  protect  his  own  interests,  or  in 
virtue  of  legal  process,  that  equity  substitutes  him  in  the  place  of  the  creditor, 
as  a  matter  of  coarse,  withoiit  any  special  agreement. 

From  the  Jackson  Common  Pleas. 

W.  K.  Marshall,  for  appellant. 
B.  H.  Burrell,  for  appellees. 

Downey,  C,  J. — ^The  appellant  sued  the  appellees,  and 
there  was  judgment  against  him,  on  demurrer  to  his  conj- 
plaint.  He  excepted  to  the  sustaining  of  the  demurrer 
and  the  rendition  of  judgment,  and  having  appealed  to  this 
court,  has  assigned  the  ruling  as  error.  The  facts  stated  in 
the  complaint  are,  in  substance,  as  follows :  That  there 
was  then  a  suit  pending  in  the  said  court,  wherein  Aden 
E.  Rodman,  Randolph  M.  Banks,  and  Jesse  Banks,  by  his 
next  friend,  Nancy  Banks,  were  plaintiffs,  and  Jennetta  J. 
Summer,  Malinda  Banks,  Josephine  Banks,  Adaline  Lanier, 
James  M.  Lanier,  Beedy  Abigal  Lanier,  Andrew  J.  Banks, 
Althea  Banks,  and  Margaret  A.  Martin  were  defendants,  for 
the  partition  of  certain  real  estate  described  in  the  complaint, 
and  situated  in  Jackson  county ;  that  said  Randolph  M. 
Banks  and  John  Banks  wpre  each  the  owners  of  one  undivided 
eighth  in  value  thereof,  and  while  said  suit  was  pending  sold 
and  conveyed  the  same  to  said  Aden  E.  Rodman,  who 
thereupon  made  himself  a  co-plaintiff  with  said  other  plain- 
tiffs, and  by  virtue  of  his  said  purchase  and  the  conveyance 
to  him  became  the  owner  of  said  undivided  interest  in  said 
lands,  namely,  the  one-fourth  part  thereof;  that  in  said  pro- 
ceeding for  partition,  the  court  found  that  said  land  could 
not  be  divided  withbut  injury  to  the  parties,  and  appointed 
a  commissioner  to  sell  the  same;  that  the  commissioner  sold 
the  said  real  estate  to  the  plaintiff,  at  the  price  of  twenty- 
six  hundred  dollars ;  that  at  and  before  the  commencement 
of  said  suit  for  partition  of  said  land,  William  H.  Ewing 
obtained  a  judgment  against  said  Randolph  M.  Banks,  in 
the  court  of  common  pleas  of  said  county,  for  eighty-eight 
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dollars  and  fifty-three  cents,  and  David  H.  Long,  and  John 
R.  Hamilton,  as  administrators  of  the  estate  of  Samvel  P. 
Mooney,  deceased,  obtained  a  judgment  in  said  court  against 
John  Banks  for  one  hundred  and  forty-four  dollars  and  sixty- 
two  cents ;  that  said  judgments  were  valid  liens  on  said 
interests  of  said  Randolph  M.  Banks  and  John  Banks  in 
said  land,  while  they  owned  the  same  and  after  they  sold 
the  same  to  said  Rodman ;  that  said  Randolph  M.  and  John 
Banks  were  insolvent  at  the  time  of  said  sale,  and  ever  since 
have  been  ;  that  said  Spray,  the  plaintiff,  had  no  knowledge 
whatever  of  the  existence  of  said  liens  at  the  time  he  pur- 
chased said  land,  but  purchased  under  the  belief  that  the 
land  was  free  from  incumbrance ;  that  the  purchase-money 
which  said  plaintiff  was  to.  pay  for  said  land  had  all  been 
paid  and  was  then  in  the  hands  of  said  commissioner,  and 
was  about  to  be  distributed  under  the  order  of  the  court  to 
the  parties  to  this  suit ;  that  on  the  22d  day  of  August, 
1871,  the  said  judgments  being  in  full  force,  unpaid,  and 
valid  liens  upon  said  real  estate,  the  plaintiff  was  compelleci 
to  and  did  pay  the  same  off  in  full,  in  all  two  hundred  ancl 
eighty-two  dollars  and  thirty-nine  cents,  to  protect  his  inter- 
est  in  and  title  to  said  real  estate,  the  said  sum  being  the 
amount  of  said  judgments  at  the  time  of  the  payment  there- 
of; that  the  share  of  said  Aden  E.  Rodman  as  the 
grantee  of  said  Randolph  M.  and  John  Banks  in  said  pur- 
chase-money will  be  over  five  hundred  dollars ;  and  he  avers 
that  he  is  entitled  to  receive  said  sum  of  two  hundred  and 
eighty-two  dollars  and  thirty-nine  cents,  and  interest  thereon 
since  the  said  22d  day  of  August,  1870,  out  of  the  interest 
of  said  Randolph  M.  and  John  Banks  and  Aden  E.  Rod- 
man  in  the  proceeds  of  the  sale  of  said  real  estate. 

Prayer,  that  the  plaintiff  be  subrogated  to  the  rights  of  the 
defendants  in  said  proceeds  to  the  extent  of  said  sum  an^ 
the  interest  thereon  since  payment,  and  to  the  rights  of  said 
Hamilton  and  Long,  administrators,  and  said  William  rt. 
Ewing.  and  for  other  relief.  ' 

The  demurrer ta  the  compiaint  was  on  the  ground'  that 
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the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  doctrine  of  subrogation  is  probably  derived  from  the 
civil  law,  and  in  a  case  where  it  is  properly  applicable  is 
'■  eminently  just  and  proper.  In  a  general  sense  it  is  the  act 
of  putting,  by  a  transfer,  a  person  in  the  place  of  another, 
or  a  thing  in  the  place  of  another  thing.  It  is  the  substitu- 
tion of  a  new  for  an  old  creditor  and  the  succession  to  his 
rights,  transfusio  unius  creditoris  in  cUium.  In  a  more 
confined  sense,  and  the  sense  in  which  it  is  applicable  to  the 
present  case,  it  is  where  a  man  pays  a  debt  which  could  not 
properly  be  called  his  own,  but  which  nevertheless  it  was  his 
interest  to  pay,  or  which  he  might  have  been  compelled  to 
pay  for  another,  in  which  case  the  law  subrogates  him  in  all 
the  rights  of  the  creditor.  Bouv.  Law  Diet,  Tit.  Subrogation. 
Accordingly,  it  was  decided  by  this  court,  in  Richnumd  v« 
Marston,  15  Ind.  134,  that  it  was  only  in  cases  where  the 
person  paying  the  debt  stands  in  the  situation  of  a  surety, 
or  is  compelled  to  pay  in  order  to  protect  his  own  interests, 
or  in  virtue  of  legal  process,  that  equity  substitutes  him  in 
the  place  of  the  creditor,  as  a  matter  of  course,  without  any 
special  agreement.  See,  also,  Peet  v.  Beers^  4  Ind.  46^  and 
Rardin  v.  WalpoUy  38  Ind.  146. 

In  the  case  under  consideration,  the  judgments  were  liens 
upon  the  real  estate  so  far  as  it  was  owned  by  Randolph  M. 
and  John  Banks,  and  the  judgment  creditors  might  have 
enforced  the  liens  and  made  the  amounts  of  their  judgments 
out  of  the  land.  While  matters  were  in  this  shape,  the  peti- 
tion for  partition  was  filed,  and  a  division  of  the  land  was 
sought,  Randolph  M.  and  John  Banks  being  made  parties 
to  the  action.  While  this  suit  was  pending,  Randolph  M. 
and  John  sold  and  conveyed  their  shares  of  the  land  to  Rod- 
man, and  he  took  their  plac^in  the  partition  suit,  the  judg- 
ments still  remaining  liens  on  the  land,  notwithstanding  the 
conveyance  thereof  to  him.  The  land,  not  being  suscepti- 
ble of  division,  was  sold,  by  order  of  the  court,  the  appel- 
lant;  becoming  the  purchaser  thereof)  converted  into  money, 
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and  the  money  was  in  the  hands  of  the  commissioner  who 
had  been  appointed  to  sell  the  land.  The  land  having  been 
converted  into  money,  we  suppose  the  rights  of  the  parties 
in  the  mon^y  should  be  the  same  that  they  were  in  the  land. 
We  understand  from  the  complaint  that  the  appellant  paid 
the  full  value  of  the  land,  not  having  any  actual  knowledge 
of  the  existence  of  the  judgment  liens.  He  paid  off  the 
judgments,  in  order  to  prevent  them  from  being  made  out  of 
the  land  which  he  had  bought,  and  for  which  he  had  paid. 
What  Rodman  purchased,  and  what  was  conveyed  to  him, 
was  the  interest  of  Randolph  M.  and  John  Banks  in  the 
land,  subject  to  the  two  judgments.  Had  he  continued  to 
hold  the  two  shares  in  the  land,  he  must  have  paid  off  these 
judgments.  Had  he  not  paid  them,  they  would  have  been 
collected  and  made  out  of  the  shares  of  the  land  so  con- 
veyed to  him.  Should  the  fact  that  the  land  was  sold  and 
converted  into  money  make  any  change  in  his  rights  ?  We 
think  there  is  no  justice  in  his  claim  that  it  should.  The 
debts  for  which  the  judgments  were  rendered  were  essen- 
tially the  debts  of  Rodman  after  he  purchased  the  shares  of 
the  land  and  received  the  conveyances  therefor.  Not  that 
they  were  personally  binding  upon  him,  but  they  were  his 
debts  because  he  had  acquired  the  ownership  of  the  shares 
cum  onere.  After  Spray  purchased  the  land,  including  the 
sSares  of  Rodman,  his  land  stood  as  security  for  the  payment 
of  the  debt  of  Rodman,  and  having  paid  the  debt  to  relieve 
his  lands,  we  do  not  see  any  reason  why,  in  equity  and  jus- 
tice, he  should  not  stand  in  the  place  of  the  lien  holders,  and 
to  that  extent  share  in  the  proceeds  of  the  sale  of  the  land. 
If  he  cannot  do  this,  Rodman  escapes  the  payment  of  the 
debts — ^gets  what  he  never  bought  and  was  never  entitled 
to,  the  full  shares  of  the  land  acquired  from  Randolph  M. 
and  John,  without  any  abatement  on  account  of  the  liens 
which  were  upon  them,  and  which,  as  we  have  said,  he  or 
his  shares  were  bound  to  pay.  If  he  shall  get,  of  the  pro- 
ceeds of  the  land,  the  price  of  the  shares  which  he  pur- 
chasedy  less  the  amount  of  the  judgments,  he  will  get  all 
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that  he  purchased,  and  all  that  he  ought  to  claim.    The 
court  should  have  overruled  the  demurrer. 

The  judgment   is   reversed,^  with  costs,   and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer. 


SiDENER.  Sheriff,  et  al.  v.  Bible. 

Vendor  and  Purchaser. — Incumbrance. — Indemnity, — CAaitel  Morigagt.— 
A  vendee  of  encumbered  land,  for  which  he  paid  full  price,  took  from  his 
vendor  a  mortgage  on  chattels  to  indemnify  against  such  incumbrance.  The 
mortgage  was  in  the  fdrm  prescribed  by  statute  for  a  mortgage  of  real  estate, 
and  contained  this  clause :  "  The  above  property  vests  in  mortgagee  when 
mortgagor  attempts  defraud."  The  mortgagor  resided  in  Tippecanoe  county, 
an4  the  chattels  were  in  Montgomery  county,  and  the  mortgage  was  recorded 
in  Montgomery  cqunty.  ■  The  mortgagor  attempted  to  defraud  the  mortgagee, 
and  he  learning  the  fact,  although  the  incumbrance  on  the  land  was 
not  due,  and  as  to  it  there  was  no  default,  seized  and  took  possession  of  the 
mortgaged  chattels.  After  he  had  so  come  into  possession,  a  third  party 
recovered  a  judgment  against  the  mortgagor,  and  an  execution  was  issued, 
and  by  direction  of  the  mortgagor  the  sheriff  levied  upon  the  mortgaged 
chattels  in  the  possession  of  the  mortgagee.  The  incumbrance  indemnified 
against  was  still  not  due,  and  as  to  it  there  was  no  default  when  the  execu- 
tion was  levied; 

Heldf  that  the  chattel  mortgage,  in  the  form  prescribed  by  statute  for  a  mortgage 
of  real  estate,  was  a  valid  mortgage  and  sufficient  in  respect  to  its  form  to 
vest  in  the  mortgagee  an  interest  in  the  property  according  to  the  apparent 
intent  of  the  parties. 

Heldy  also,  that  by  the  language,  '*  the  above  property  vests  in  mortgagee  when 
mortgagor  attempts  defraud,"  it  was  intended  that  the  mortgagee  should  have 

I  the  right  to  the  possession  of  the  property  in  the  event  that  the  mortgngor 
attempted  to  defraud  him  by  some  act  having  a  tendency  to  defeat  the  moit* 
gage  security. 

Held,  also,  that  the  failure  to  reeord  the  mortgage  in  the  county  in  which  the 
mortgagor  resided  rendered'such  mortgage  void  as  to  all  persons  other  than 
the  parties  thereto,  whether  such  persons  had  or  had  not  acquired  a  lien  upon 
the  property.  x 
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MtUi,  also,  that  the  execution  plaintiff  not  having  been  a  party  to  the  mortgage,, 
it  was  void  as  to  him,  and  the  mortgaged  property  was  subject  to  his  execu- 
tion. 

Heldf  also,  that  the  incumbrance  on  the  land  not  being  due  when  the  mort- 
gagee took  possession  or  when  the  'execution  was  levied,  he  had  not 
become  the  absolute  owner  of  the  property;  and  as  he  had  no  claim  except 
by  virtue  of  the  mortgage,  if  that  was  invalid  for  want  of  legal  registration, 
he  had  no  legal  or  valid  claim  to  the  property  as  against  creditors  of  the  mort- 
gagor. 

Chattel  Mo&tgage.-^^^//V  of  Redemption, — ^The  question  whether  the 
mortgagor  of  chattels,  after  forfeiture,  has  an  equity  of  redemption  or  not, 
was  discussed,  but  not  decided. 

• 

From  the  Montgomery  Common  Pleas. 

R,  C.  Gregoty,  for  appellants. 

y.  M.  Cowan  and  T,  Patterson^  for  appellee. 

Downey,  C.  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellants,  to  recover  certain  personal  property. 
There  was  a  demurrer  to  the  complaint,  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and  the  defendant 
excepted.  Final  judgment  was  rendered  for  the  plaintiff. 
The  ruling  of  the  court  on  the  demurrer  to  the  complaint 
is  the  error  assigned. 

William  H.  Allen  purchased  of  Alexander  P.  Bible  a  cer- 
tain tract  of  land  in  Tippecanoe  county,  for  which  he  gave 
to  Bible  his  promissory  note,  secured  by  mortgage  upon  the 
land,  for  the  sum  of  seven  hundred  dollars,  due  March  ist, 
1873.  Afterward,  William  M.  Bible,  the  appellee,  pur- 
chased this  tract  of  land  from  said  Allen,  paying  him  the  full 
price,  and  took  from  Allen  a  chattel  mortgage  on  the*  prop- 
erty in  question  to  indemify  him  in  the  event  that  Allen 
&iled  to  pay  the  mortgage  on  the  land.  So  much  of  this 
mortgage  as  it  is  material  to  notice  is  as  follows: 

"  This  indenture  witnesseth,  that  William  H.  Allen,  of 
Tippecanoe  county,  in  the  State  of  Indiana,  mortgages 
and  warrants  to  Richard  M.  Bible,  of  Montgomery  county, 
in  the  State  of  Indiana,  the  following  chattel  property  in 
Montgomery  county,  in  the  State  of  Indiana :     Three  bay 
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mares,  two  five  and  one  nine  years  old ;  two  bay  horses,  one 
twelve  and  one.  eight  years  old;  one  brown  mare,  seven 
years  old ;  two  mules,  one  bay,  one  iron  gray^  four  years 
old ;  two  double  corn  plows,  Pierce's  make,  Attica ;  six 
string  plows;  made  at  the  Lafayette  plow  works.  The  above 
property  vests  in  mortgagee  wlien  mortgagor  attempts 
defraud:  Also,  a  lease,"  etc.  The  mortgage  is  dated  Sep- 
tember 2 1  St,  1 87 1,  was  acknowledged  before  and  certified 
by  a  justice  of  the  peace  of  Montgomery  county,  on  the 
same  day,  and  recorded  in  the  office  of  the  recorder  of 
that  county  on  the  29th  day  of  September,  1871.  It  is 
conceded  that  the  mortgage  was  not  recorded  according 
to  the  statute  on  the  subject  of  recording  chattel  mort- 
gages, as  the  residence  of  the  mortgagor  was  in  Tippeca- 
noe county,  and  the  mortgage  was  recorded  in  Montgom- 
ery county. 

It  is  alleged  in  the  complaint,  that  on  or  about  the  first 
day  of  November,  1871,  and  for  a  long  time  previous 
thereto,  and  at  divers  times  subsequent  thereto,  the  mort- 
gagor, William  H.  Allen,  had  attempted  to  defi-aud  the 
plaintiff,  by  disposing  of  Jiis  property  subject  to  execution 
and  by  attempting  to  dispose  of  the  mortgaged  property, 
without  the  knowledge  of  the  plaintiif,  and  by  making 
preparations  secretly  to  leave  the  State,  and  to  take  with 
him  the  mortgaged  property,  intending  to  permit  the  land 
purchased  as  aforesaid  to  be  sold  to  pay  the  said  indebted- 
ness for  the  purchase-money,  and  to  defraud  the  plaintiff 
of  the  indemnity  secured  to  him  by  the  said  chattel  mort- 
gage. It  is  also  alleged  that  the  plaintiff,  learning  said  facts, 
did,  on  the  loth  day  of  November,  1 871,  as  he  might  well 
do  by  the  terms  of  said  mortgage,  seize  and  take  into  his 
possession  and  from  the  possession  of  said  Allen  the  per- 
sonal property  described  in  the  mortgage,  and  that  on  the 
5th  day  of  December,  1 871,  the  defendant,  Sidener,  sheriff, 
etc.,  under  the  direction  of  Allen,  levied  upon  and  took 
into  his  possession  the  said  mortgaged  property,  by  virtue 
of  an  execution  then  held  by  him  in  favor  of  George  H. 


NOVEMBER  TERM,  1873.  233 

-^ I  II  ■--■-- ■  ■ 

SideneT)  Sbenff^'et  al,  v.  Bible. 

Allen  against  the  said  William  H.  Allen.  A  certified  copy 
of  the  execution  and  the  judgment  on  which  the  same  was 
issued  is  filed  and  made  part  of  the  complaint,  by  which  it 
appears  that  the  judgment  was  rendered  and  th^e  execu- 
tion issued  subsequent  to  the  time  when  the  plaintiff  took 
possession  of  the  mortgaged  property.  The  facts  were 
set  out  thus  fully  in  the  complaint,  that  the  questions  of 
law  involved  might  be  presented  on  demurrer  thereto. 

The  parties  adopted  in  this  case  the  form  prescribed  by 
statute  for  a  mortgage  of  real  estate,  i  G.  &  H.  260,  sec. 
15.  That  form  is  not  by  statute  made  applicable  to  mort- 
gages of  chattels.  Still,  we  think  we  must  regard  it  as  a 
valid  mortgage  of  the  chattels  in  question,  so  far  as  its 
form  is  concerned.  It  is  sufficient  in  respect  to  its  form 
to  vest  in  the  mortgagee  an  interest  in  the  property  accord- 
ing to  the  apparent  intent  of  the  parties.  There  is  some 
uncertainty  as  to  the  meaning  to  be  attached  to  the  clause 
in  italics,  by  which  the  property  was  to  vest  in  the  mort- 
gagee when  the  mortgagor  attempted  to  defraud.  But  look* 
ing  at  the  whole  instrument  and  the  attending  circumstan- 
ces, we  come  to  the  conclusion  that  by  this  clause  it  was 
intended  that  the  mortgagee  should  have  the  right  to  the 
possession  of  the  property  in  the  event  that  the  mort* 
gagor  attempted  to  defraud  him  by  some  act  having  a 
tendency  to  defeat  the  mortgage  security;  We  cannot 
think  that  the  parties  used  the  word  'West''  in  its 
technical  sense — the  sense  in  which  it  means  the  right 
merely  to  the  enjo3aiient  of  the  property  present  or 
future.  The  right  vested  by  the  execution  of  the  instru- 
ment, so  far  as  it  is  a  security  for  the  payment  of  the 
debt  in  question.  The  parties  evidently  intended  that 
the  possession  of  the  property  should  remain  with  the 
mortgagor  until  the  happening  of  the  contingency  men- 
tioned, or  until  default  in  the  payment  of  the  debt. 

We  hold  that  the  allegations  in  the  complaint  with  ref- 
erence to  the  attempt  of  the  mortgagor  to  defraud  the 
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mortgagee  are  sufficient  to  justify  the  mortgagee  in  taking 
possession  of  the  mortgaged  property. 

The  mortgage  was  not  legally  recorded,  as  may  be  seen 
*  ^^  by  referring  to  the  statute  on  the  subject,  which  provides, 
•  that  "  no  assignment  of  goods  by  way  of  mortgage  shall 
be  valid  against  any  other  person  than  the  parties  thereto, 
where  such  goods  are  not  delivered  to  the  mortgagee  or 
assignee  and  retained  by  him,  unless  such  assignment  or 
mortgage  shall  be  acknowledged,  as  provided  in  case  of 
deeds  of  conveyance,  and  recorded  in  the  recorder's  office 
of  the  county  where  the  mortgagor  resides  within  ten  Azys 
after  the  execution  thereof" 

The  effect  of  failing  to  record  the  mortgage  as  required 
by  the  statute  quoted  was  to  render  the  mortgage  invalid 
against  any  other  person  than  the  parties  thereto.  The  exe- 
cution plaintiff,  George  W.  Allen,  was  not  a  party  to  the 
mortgage,  and  consequently  the  mortgage  was  void  as  to 
him.  But  it  is  insisted  by  the  appellee  that  the  fact  that  the 
mortgage  was  not  recorded  as  required  by  the  statute  is 
immaterial,  inasmuch  as  the  mortgagee  got  possession  of  the 
property  in  consequence  of  the  attempt  to  defraud  before 
the  rendition  of  the  judgment  and  the  issuing  of  the  execu- 
tion, levy,  etc.,  of  the  appellant  George  W.  Allen. 

It  is  claimed  that  the  mere  existence  of  creditors,  if  they 
have  acquired  no  lien  upon  the  property,  does  not  preveht 
the  owner  from  making  a  bona  fide  conveyance  of  it,  and 
that  the  mortgage  in  this  case  being  valid  between  the  par* 
ties,  and  the  mortgagee  having  obtained  possession  of  the 
mortgaged  property  under  the  mortgage,  before  appellant 
acquired  any  lien  thereon,  it  can  make  no  difference  whether 
the  mortgage  was  ever  recorded  or  not. 

The  statute  requiring  mortgages  of  chattels  to  be  recorded 
within  a  fixed  time,  in  the  county  of  the  residence  of  the 
mortgagor,  does  not  apply  to  controversies  relating  to  the 
priority  of  liens  merely.  The  statute  renders  the  mortgage 
void,  when  not  properly  recorded,  as  to  all  persons  other 
than  the  parties  thereto,  whether  such  persons  have  or  have 
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not  acquired  a  lien  upon  the  property.     Such  is  plainly  the 
language  and  meaning  of  the  statute* 

It  has  been  made  a  question  whether  the  mortgagor  of 
chattels  after  forfeiture  has  any  equity  of  redemption  or  not. 
In  this  State  it  seems  to  have  been  held  that  the  mortgagee 
of  chattels  may  maintain  an  action  to  foreclose  the  equity 
of  redemption  of  the  mortgagor.  Woodward  v.  Wilcox,  27 
Ind.  207;  Trittipo  v.  Edwards,  35  Ind.  467.  If  there  is  an 
equity  of  redemption  which  may  be  foreclosed,  it  would 
seem  to  follow  that  there  is  an  equity  of  redemption,  by  vir- 
tue of  which  the  mortgagor  may  redeem.  But  this  ques- 
tion is  not  so  presented  here  as  to  make  it  necessary  for  us 
to  decide  it.  The  mortgage  debt  in  this  case  was  not  due, 
when  the  mortgagee  took  possession  of  the  mortgaged  prop- 
erty, nor  when  the  execution  was  levied  upon  the  property. 
It  cannot  be  held  that  the  mortgagee  had  become  the  abso- 
lute owner  of  the  mortgaged  property,  even  supposing  that 
there  is  no  such  thing  as  an  equity  of  redemption  in  the 
mortgagor  after  forfeiture.  The  mortgagee  was  in  posses- 
sion of  the  property  in  consequence  of  the  violation  of  the 
stipulation  in  the  mortgage  entitling  him  to  such  possession 
upon  any  attempt  to  defraud  him  by  the  mortgagor,  and  not 
in  consequence  of  the  maturing  of  the  debt  and  a  failure  to 
to  pay  it.  At  most,  supposing  the  mortgage  to  have  been 
in  all  respects  valid,  he  had  no  right  to  claim  the  property 
as  his  absolutely.  He  held  it  only  as  he  would  have  held 
it  if  the  mortgage  had  entitled  him  to  the  possession  and 
the  same  had  been  delivered  to  him  at  the  time  of  the  exe- 
cution of  the  mortgage,  awaiting  the  maturity  of  the  mort- 
gage debt,  when  he  would  have  been  vested  with  the  own- 
ership or  entitled  to  foreclose  the  mortgage  in  some  mode 
known  to  the  law.  When  the  sheriff  levied  upon  the  prop- 
erty and  the  appellee  set  up  his  claim  to  it,  he  could  claim 
by  the  force  of  the  mortgage  only.  He  had  no  other  claim 
to  it  than  by  virtue  of  the  mortgage.  If  that  was  invalid 
for  want  of  legal  registration,  then  the  appellee  had  no  legal 
and  valid  claim  to  the  property.    That  the  mortgage  was 
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invalid  as  to  creditors  from  and  after  the  expiration  of  the 
ten  days  from  the  date  of  its  execution  we  have  no  doubt 
If  the  mortgage  is  not  recorded  as  required,  then,  to  make 
the  mortgage  valid,  as  against  any  other  person  than  the 
parties  to  it,  the  property  must  be  delivered  by  the  mort- 
gagor or  assignor  to  the  mortgagee  or  assignee  at  the  time 
of  the  execution  of  the  mortgage,  and  it  must  be  retained 
by  him. 

If  we  are  right  in  this  position,  then  the  question  as  to  the 
right  of  a  sheriff  to  take  possession  of  mortgaged  chattels, 
for  the  purpose  of  selling  the  equity  of  redemption,  does  not 
arise,  for  there  would  be  no  valid  mortgage,  no  equity  of 
redempfion,  so  far  as  creditors  are  concerned,  and  conse- 
quently a  perfect  right  in  the  sheriff  to  take  possession  of 
the  property  and  sell  it  in  this  as  in  any  case  where  there 
was  no  incumbrance  on  the  property. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 


The  Mud  Crbbk  Draining  Company  v.  Th£  State,  ex  rel. 

Marley  et  al. 

Corporation. — InformcUion. — An  information  against  a  corporation  in  its  cor- 
porate name  charging  that  it  has  sot  been  legally  organised,  and  pointing 
out  certain  supposed  defects  in  its  organization,  and  praying  for  the  dissolution 
of  its  franchises,  \%  bad  for  not  being  against  certain  persons  claiming  to  be  a 
corporation.  It  cannot  be  brought  into  court  as  a  corporation  to  answer  an 
allegation  that  it  is  not  and  never  was  a  corporation.  When  a  corporation 
is  brought  into  court  by  its  corporate  name,  its  existence  as  such  is  admitted. 

From  the  Miami  Common  Pleas. 

y.  M.  Br<mm,  N.  O.  Ross,  and  R.  P.  Effinger,  for  appellant 
A.  y.  Davidson  and  %  R.  Purmlee,  for  appellees. 
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Pettit,  J. — ^This  was  an  information  brought  by  the 
appellees  against  the  appellant,  under  the  third  and  fourth 
subdivisions  of  section  749  of  the  code,  2  G.  &  H.  322-3, 
which  read  as  follows:  ''Where  any  association  or  number 
of  persons  shall  act  within  this  State  as  a  corporation,  with- 
out being  legally  incorporated,  or  where  any  corporation 
do  or  omit  acts  which  amount  to  a  surrender  or  forfeiture 
of  their  rights  and  privileges  as  a  corporation,  or  when  they 
exercise  powers  not  conferred  by  law."  It  is  clear  that  these 
provisions  relate,  first,  to  persons  who  claim  to  exercise,  or  are 
exercising  powers  of  a  corporation  without  being  legally 
incorporated;  and,  second,  to  corporations  legally  organized, 
that  have  done  or  omitted  to  do  some  act  by  which  their 
corporate  rights  are  forfeited. 

The  information  in  this  case  was  in  two  par^^phs.  The 
first  charged  that  the  corporation  had  not  been  legally  organ- 
ized, pointing  out  certain  supposed  defects  in  its  organization ; 
and  the  second  charged  a  forfeiture  of  the  corporate  fran- 
chises for  doing  and  omitting  to  do  certain  things,  which  it 
is  claimed  the  corporation  was  bound  to  do  or  leave  undone, 
to  prevent  a  forfeiture  of  their  corporate  existence.  Prayer 
for  dissolution,  and,  investing  the  corporate  franchises  in  the 
State,  etc.  There  was  a  demurrer  to  the  information,  or 
complaint,  in  these  words:  "Said  defendant  demurs  to  the 
first  and  second  paragraphs  of  plaintiffs'  complaint,  for  the 
cause  that  neither  of  said  paragraphs  contains  facts  sufficient 
to  constitute  a  cause  of  action."  This  demurrer  was  over- 
ruled, exception  taken,  and  this  ruling  is  assigned  for  error. 
The  first  paragraph  was  clearly  bad.  It  is  not  against  cer- 
tain persons  claiming  to  be  a  corporation,  but  against  the 
corporation  by  its  corporate  name*  It  is  brought  into  court 
as  a  cotporation,  Xa  answer  an  allegation  that  it  is  not  and 
never  was  a  corporation.  When  a  corporation  is  brought 
into  court  by  its  corporate  name,  its  existence  is  thereby 
admitted.  The  People  v.  The  Rensselaer  and  Saratoga  Rail- 
road Company^  2  American  Railway  Cases,  433,  445,  and 
reported  in  1$  Wendell,  113.     Chief  Justice  Savage,  in  the 
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delivery  of  the  opinion  in  that  case,  says :  "  If,  therefore, 
the  information  in  this  case  had  for  its  object  to  oust  the 
defendants  from  acting  as  a  corporation,  and  to  test  the  fact 
of  their  incorporation,  it  should  have  been  against  individ- 
uals ;  if  th'fe  object  was  to  effect  the  dissolution  of  a  cor- 
poration which  had  an  actual  existence,  or  to  oust  such  cor- 
poration of  some  franchise  which  it  unlawfully  exercised, 
then  the  information  is  correctly  filed  against  the  corporation." 
And  the  reason  assigned  is,  that  judgment  of  ouster  \s 
rendered  against  individuals  for  unlawfully  assuming' to  be  a 
corporation.  And,  while  it  is  rendered  against  corpora- 
tions for  exercising  a  franchise  not  authorized  by  their  char- 
ter, in  such  case,  the  corporation  is  ousted  of  such  franchise, 
but  not  of  being  a  corporation.  And  the  Chief  Jus- 
tice continues:  "When,  therefore,  an  information  is  filed 
under  the  revised  statutes  against  a  corporation  by  its  cor- 
porate name,  the  existence  of  the  corporation  is  admitted ; 
or  rather,  that  it  once  had  a  legal  existence." 

In  Angell  &  Ames  Corporations,  sec.  756,  the  fol- 
lowing language  is  used :  "  If  the  affidavit  of  the  relator 
charge  the  defendant  «as  '  an  incorporated  bank,'  and 
the  information  and  subpoena  are  against  the  corporation, 
and  the  subsequent  pleadings  conform  in  this  respect  to  the 
affidavit  and  process,  it  is  too  late  to  question  the  existence 
of  the  corporation,  upon  the  ground  of  its  non-performance  of 
conditions  precedent  to  its  corporate  existence,  the  Statfc 
waiving  the  performance  of  such  conditions  through  thesfe 
acts  and  admissions  of  its  own  officers,  or  being  estopped 
from  asserting  their  non-performance.  If  such  conditions 
are  to  be  insisted  on,  the  proceedings  should  be  against  the 
usurping  individuals,  and  should  not  treat  them  as  a  corpo- 
ration ;  since  this  last  course  would  be  to  charge  them  in  one 
character,  and  to  proceed  against  them  in  another.  In  a  pro- 
ceeding against  a  corporation  the  question  is  one  of  for- 
feiture, not  of  existence." 

We  hold  that  the  first  paragraph  of  the  complaint,  or  infor- 
mation, was  bad,  andjthat  the  demurrer  to  rt  was  improperly 
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overruled,  because  it  charges  a  corporation  in  its  cor- 
porate name  with  not  being  legally  organized,  and  does  not 
charge  that  certain  persons  claim  to  be  and  are  exercising 
the  rights  of  a  corporation,  without  having  a  legal  existence 
as  such  corporation.  State,  ex  reL,  etc.,  v.  Cincinnati  Gas 
Uglit  and  Coke  Company,  i8  Ohio  St.  262, 

The  second  paragraph  of  the  information  charges  that  for 
irregularities  in  doing  and  not  doing  certain  acts,  required 
by  the  statute,  the  corporation  has  forfeited  its  franchise  and 
should  be  dissolved.  Without  deciding  whether  these  two 
causes  of  action,  one  for  not  being  incorporated,  and  the 
other  for  forfeiture  of  franchises,  could  be  united,  or  whether, 
as  the  plaintiff  could  not  maintain  her  action  on  the  first  par- 
agraph, she  mayor  can  maintain  it  on  the  second,  we  hold  that 
irregularity  in  doing  or  not  doing  (so  far  as  complained  of  in 
this  case)  what  is  provided  for  in  the  act  under  which  this 
corporation  was. formed,  Acts  1869,  p.  82,  is  cured  and 
saved  from  being  a  cause  of  forfeiture  by  sec.  15  of 
the  same  act,  a  part  of  which  reads  as  follows :  "  No  infor- 
mality, irregularity,  or  omission,  which  shall  have  occurred, 
or  which  may  occur  in  the  organization  or  proceedings  of 
any  company,  or  in  the  appointment  or  proceedings  of  any 
of  their  officers,  agents,  or  the  appraisers,  shall  affect  the  rights 
and  privileges  of  such  company,  or  invalidate  the  assess* 
ments  of  the  appraisers."  We  have  copied  as  much  of  the 
above  section  as  applies  to  the  objections  raised  in  the  infor-^ 
mation,  there  being  no  question  raised  as  to  the  foreclosure 
or  sale  of  land  by  virtue  of  the  lien  created  by  the  assess*^ 
ments.  The  court  below  erred  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  inforformation. 

The  judgment  is  reversed,  at  the  costs  of  the  relators^ 
with  instructions  to  the  court  below  to  sustain  the  demur* 
rer  to  the  whole  information  or  complaint. 
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Baker  v.  Farmbrough  et  al. 

Statute  OF  Frauds. — Earnest, — In  a  contract  for  the  sale  of  goods  of  the  value 
of  fifty  dollars  or  more,  where  the  purchaser  pays  a  sum  of  money  as  earnest 
or  part  payment,  such  payment  takes  the  sale  out  of  the  operation  of  the  stat- 
ute of  frauds,  and  the  contract  may  be  proved  by  parol. 

arbitration. — Award. — ^Where  in  a  common  law  arbitration  the  submission  is 
to  three,  and  there  is  no  agreement  that  two  may  act  and  render  an  award,  all 
three  of  the  arbitrators  must  meet,  hear  the  proo&,  and  sign  the  award,  to  ren- 
der such  award  valid. 

EviDBNCE. — Cenfid* — ^Wfaere  there  is  a  direct  and  irreconcilable  conflict  in  the 
evidence,  this  court  will  not  upon  the  evidence  disturb  the  verdict  of  the  jury* 

From  the  Dearborn  Common  Pleas. 

y.  Schwartz^  for  appellant. 
Major  &  Majar^  for  appellees* 

BusKiRK,  J.— This  was  an  action  by  the  appellees  against 
the  appellant,  to  recover  damages  for  the  breach  of  a  con- 
tract for  the  sale  of  hc^s. 

The  substantial  allegations  of  the  complarilnt  are  these : 
That  the  plaintifS  were,  on  die——  day  of  April,  1869,  the 
owners  of  one  hundred  and  seventy*one  hogs,  which  were 
upon  the  farm  of  FarmtM-ough  in  Shelby  county,  Indiana ; 
that  such  hogs  had  been  previously  weighed  at  Morgantown, 
and  weighed,  in  gross  weight,  twenty-one  thousand  nine  hun- 
dred and  sixty-six  pounds ;  that  the  plaintiffs  on  said  day 
sold  such  h(^  at  said  weight  to  the  appellant,  at  six  cents 
per  pound,  and  the  expense  of  driving  them  from  Morgan- 
town  to  the  said  farm,  which  amounted  to  the  sum  ot 
twenty-six  dollars  and  fifteen  cents;  that  at  the  time 
of  the  said  purchase,  the  defendant  paid  thereon  the 
sum  of  one  hundred  dollars,  and  promised  to  pay  the  bal- 
ance in  about  eight  days ;  that  it  was  further  agreed  that 
until  such  payment  was  made  the  said  hogs  should  remain 
on  the  said  farm  and  be  fed  and  taken  care  of  by  the  plain- 
tiffs, for  which  they  should  receive  a  reasonable  compensa- 
tion ;  that  in  about  two  days  after  the  said  sale,  the  said  hogs 
were  attacked  with  cholera,  and  that  the  defendant  employed 
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some  one  to  cure  the  hogs  of  said  disease,  and  that  the 
plaintiffs  at  the  request  of  the  defendant  continued  to  feed 
and  take  care  of  them ;  that  the  defendant  left  the  said  hogs 
at  the  said  farm  until  the  iSth  of  August,  1867 ;  that  forty- 
two  of  said  hogs  died  of  said  disease ;  that  the  defendant, 
although  often  requested  so  to  do  refused  to  take  said  hogs 
and  pay  the  balance  due  thereon ;  that  on  the  day  last  afore- 
said, fhe  plaintiffs  sold  the  residue  of  said  hogs  for  one 
thousand  and  fifty-four  dollars  and  fifly-five  cents,  being 
much  less  than  the  price  for  which  they  had  been  sold  to 
the  defendant;  and  that  the  plaintiffs  were  reasonably  enti- 
tled to  recover  for  feeding  and  taking  care  of  said  hogs  the 
sum  of  four  hundred  and  eighty  dollars. 

This  suit  was  brought  to  recover  the  difference  between 
the  price  for  which  the  hogs  were  sold  to  the  defendant  and 
that  at  which  they  were  afterward  sold  by  the  plaintiffs,  and 
compensation  for  feeding  and  taking  care  of  such  hogs. 

The  defendant  filed  an  answer  consisting  of  three  para- 
graphs.   The  first  was  in  denial. 

The  second  paragraph  of  the  answer,  by  way  of  set-off  or 
counter-claim,  set  up  another  contract  concerning  the  sale  of 
said  hogs,  and  claimed  a  reimbursement  of  the  one  hundred 
dollars  paid  on  such  contract,  and  also  damages  for  the  fail- 
ure of  the  plaintiffs  to  comply  therewith  ;  and  it  was  averred 
that  such  contract  was  partly  reduced  to  writing,  but  that 
by  the  mutual  n^istake  and  inadvertence  of  the  parties,  the 
name  of  the  defendant  was  not  inserted  therein,  and  that 
other  stipulations  in  reference  to  the  weighing  and  place  of 
delivering  of  said  hogs  were  omitted. 

There  was  a  prayer  for  a  reformation  of  said  contract,  so 
as  to  make  it  express  the  true  intent  and  meaning  of  the 
parties,  and  a  judgment  for  damages  was  demanded.  The 
writing  referred  to  was  written  in  a  blank  book  of  the  defend- 
ant's and  was  as  follows ; 

"  Bought  of  Farmbrough  and  Watts  one  hundred  and  seven- 
ty-one stock  hogs ;  that  they  were  here  on  Farmbrough's  farm  ; 
Vol.  XLIIL— 16 
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to  make  said  hogs  net  them  six  dollars  per  hundred,  at  Mor- 
gantown.  Also  one  hundred  as  good  as  the  one  hundred 
and  seventy-one,  to  be  delivered  at  Morgantown  at  six  dol- 
lars per  hundred.  Rec'd  on  the  above  one  hundred  dollars. 
One  hundred  and  seventy-one  hogs  to  be  delivered  on  cars, 

"  B.  Farmbrough, 
'*  M.  Watts." 

The  appellant  asked  to  have  the  above  memorandum 
amended  by  inserting  his  name  therein,  and  by  showing  the 
one  hundred  and  seventy-one  lot  of  hogs  were  to  be  weighed 
on  the  scales  of  Daniel  Bradly  and  delivered  on  the  cars  at 
Fairland,  and  that  the  lot  of  one  hundred  hogs  was  to  be 
weighed  at  Morgantown  and  delivered  on  the  cars  at  Fair- 
land. 

The  third  paragraph  of  the  answer  sets  up  the  same  mat- 
ters as  the  second,  and  in  addition  thereto  alleges  that  on 
the  2 1st  day  of  January,  1870,  the  parties  agreed,  in  writing, 
to  submit  the  said  matters  in  controversy  between  them  to 
the  arbitrament  of  Henry  C.  Morgan,  Lewin  B.  Lewis,  and 
James  Hays ;  that  afterward,  upon  notice  to  all  of  said  arbi- 
trators and  the  parties,  the  said  Henry  C.  Morgan  and  Lewin 
B.  Lewis  met,  but  that  the  said  James  Hays  failed  to  meet 
and  act  with  them ;  that  the  plaintiffs  failed  to  appear  before 
the  said  two  arbitrators,  but  that  the  defendant  appeared 
before  them  and  submitted  said  matters  in  controversy;  and 
that  said  two  arbitrators  awarded  to  the  defendant  the  sum 
of  two  hundred  dollars  in  damages,  a  copy  of  which  award 
was  duly  served  upon  the  parties.  A  copy  of  the  papers 
relating  to  the  arbitration  was  filed  with  this  paragraph  of 
the  answer. 

The  court  sustained  a  demurrer  to  the  third  paragraph, 
and  struck  out  of  the  second  all  that  related  to  the  written 
contract  and  the  reformation  thereof,  to  which  proper  excep- 
tions were  taken. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  in 
&vor  of  the  appellees  for  seven  hundred  and  eighty-eight 
dollars  and  seventy-eight  cents.    The  court,  having  overruled 


NOVEMBER  TERM,  rS/j.  24^ 


Baker  v,  Farmbrough  et  al. 


a  motion  for  a  new  trial,  rendered  judgment  on  the  verdict. 
The  appellant  has  assigned  for  error  the  following : 

1.  The  striking  out  of  a  portion  of  the  second  paragraph 
of  the  answer. 

2.  The  sustaiaing  of  the  demurrer  to  the  third  paragraph 
of  the  answer. 

3.  The  overruling  of  the  motion  for  a  new  trial. 

Did  the  court  err  in  striking  out  of  the  second  paragraph 
of  the  answer  so  much  thereof  as  sought  a  reformation  of 
the  memorandum  of  an  agreement? 

Counsel  have  discussed  with  much  ability  a  question 
which  in  our  opinion  does  not  arise  in  the  case,  and  that  is, 
that  the  contract  set  up  is  within  the  statute  of  frauds ;  that 
the  memorandum  of  agreement  is  so  imperfect  and  defective, 
that  it  will  not  take  it  out  of  the  operation  of  the  statute ; 
and  that  a  contract  which  is  required  by  the  statute  to  be  in 
writing,  and  which  has  been  partly  reduced  to  writing,  can- 
not be  reformed  by  parol  proof  showing  the  true  meaning 
and  intention  of  the  parties. 

It  is  provided  by  the  7th  section  of  our  statute  of  frauds, 
that  '*  no  contract  for  the  sale  of  any  goods,  for  the  price 
of  fifty  dollars  or  more,  shall  be  valid,  unless  the  purchaser 
shall  receive  part  of  such  property,  or  shall  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  the  bargain  be 
made,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized."  i  G. 
&H.  351. 

By  the  above  section,  a  sale  of  goods  of  the  value  of  fifty 
dollars  or  more  will  be  within  the  statute  of  frauds,  unless 
one  of  three  things  is  done.  i.  Unless  there  shall  be  a 
delivery  to  the  purchaser  of  a  part  of  the  goods  sold; 
or,  2.  Unless- the  purchaser  shall  give  sonfiething  in  earnest 
to  bind  the  bargain,  or  in  part  payment ;  or,  3,  Unless  there 
is  a  note  or  memorandum  in  writing  signed  by  the  party  to 
be  charged  or  by  some  person  thereunto  lawfully  authorized. 
•Either  a  part  delivery  of  the  goods,  or  part  payment,  or  a 
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note  or  memorandum  of  the  sale,  v/ill  take  it  out  of  the  oper- 
ation of  the  statute. 

It  is  expressly  alleged  in  the  second  pa];agraph  of  the 
answer,  that  the  appellant  at  the  time  of  the  making  of  the 
'  contract  gave  as  earnest  to  bind  the  bargain  or  as  part  pay- 
ment the  sum  of  one  hundred  dollars.  This  took  the  sale 
out  of  the  operation  of  the  seventh  section  of  the  statute 
of  frauds  and  rendered  a  reformation  of  such  contract  unnec- 
essary. The  note  or  memorandum  made  by  the  appellant 
was  so  imperfect  and  defective  as  to  be  void  under  the  stat- 
ute ;  the  contract  rested  solely  in  parol  and  might  have  been 
proved  by  parol,  and  it  appearing  from  the  evidence  in  the 
record  that  the  appellant  and  appellees  did  in  fact  fully  tes- 
tify in  reference  thereto,  the  appellant  was  not  injured  by  the 
action  of  the  court  in  striking  out  such  portion  of  the 
answer.  The  court  committed  no  error  in  sustaining  the 
motion  to  strike  out. 

The  question  presented  for  our  decision  by  the  action  of 
the  court  in  sustaining  a  demurrer  to  the  third  paragraph  of 
the  answer  is,  whether,  in  a  common  law  arbitration,  where 
the  submission  is  to  three,  and  there  is  no  agreement  that 
two  may  act  and  render  an  award,  two  may  meet  and  make 
a  valid  award. 

It  was  held  by  this  court  in  The  yeffersonville  Railroad  Co, 
v.  Moimts,  7  Ind.  669,  that  in  such  a  case,  all  three  of  the 
arbitrators  must  meet,  hear  the  proof,  and  sign  the  award. 

The  case  of  Kile  v.  Chapin^  9  Ind.  1 50,  is  apparently,  but 
not  in  reality,  in  conflict  with  the  ruling  in  the  above  case. 
In  that  case  the  submission  was  to  two,  with  an  agreement 
in  case  they  disagreed  they  were  to*  select  an  umpire. 
The  arbitrators  disagreed  and  selected  an  umpire.  The 
award  was  signed  by  the  umpire  and  one  of  the  arbitrators. 
The  court,  in  speaking  of  the  third  person  chosen,  say : 
*'  He  was  an  umpire,  und  not  an  arbitrator.  His  own  sig- 
nature to  the  award  would  have  been  sufficient  Had  the 
umpire  and  one  or  both  arbitrators  signed  the  award,  it 
would  still  have  been  the  award  of  the  umpire.' 


•> 
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The  court,  having  decided  the  point  involved  in  the  case, 
proceeded  to  say:  *'Even  when  several  arbitrators  are 
appointed  by  the  pcirties,  and  one  refuses  to  act,  the  award 
of  the  other  arbitrators  will  be  valid.  For  the  law  will  not 
put  it  in  the  power  of  one  arbitrator  to  defeat  the  submis- 
sion by  withdrawing  from  the  trust.  Maynard  v.  Frederick^ 
7  Cush.  251;  Carpenter  v.  Wood,  i  Met.  409 ;  Yates  v.  Rus- 
sell, 17  Johns.  461  ;  Haskell  v.  Whitney,  12  Mass.  49." 

The  record  in  the  above  case  did  not  call  for  any  expres- 
sion of  opinion  upon  the  question  passed  upon  in  the  quo- 
tation made  therefrom.  The  question,  not  being  before 
the  court,  was  not,  we  are  bound  to  presume,  much  consid- 
ered by  the  court,  or  that  the  learned  and  usually  very  accu- 
rate judge  who  delivered  the  opinion  of  the  court,  in  the 
haste  of  writing,  omitted  to  state  the  qualification  contained 
in  the  cases  cited,,  that  the  award  of  the  majority  would  be 
valid  when  it  was  so  agreed  by  the  parties.  We  have  care- 
fully examined  the  four  cases  cited  as  supporting  the  prin- 
ciple of  law  therein  enunciated,  and  find  that  none  of 
them  sustain  such  a  doctrine.  In  the  first  three  cases 
cited,  the  submission  was  made  to  three  arbitrators,  with 
an  express  agreement  in  the  submission  **thnt  the  award 
so  made  up  by  said  referees,  or  by  a  majority  of  them, 
should  be  final  and  binding  upon  both  parties."  All  of  the 
arbitrators  acted,  but  the  award  was  signed  by  only  two  of 
them.  The  court,  in  each  of  the  cases,  held  the  award 
valid,  but  in  express  terms  stated  that  it  would  have  been 
invalid  but  for  the  agreement  of  the  parties  that  it  might  be 
made  by  a  majority  of  the  arbitrators. 

No  such  question  was  involved  or  passed  upon  in  the  case 
of  Haskell  v.  Whitney,  supra.  The  question  not  being  before 
the  court,  and  the  doctrine  announced  being  unsupported  by 
the  cases  cited,  the  above  quoted  passage  cannot  be  regarded 
as  an  adjudication,  but  must  be  treated  as  a  mere  dictum. 

The  law  on  the  question  under  examination  is  stated  with 
great  accuracy  and  completeness  by  Morse,  in  his  recent  and 
veiy  excellent  work  on  Arbitration  and  Award.     He  says. 
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on  page  151 :  **  It  is  an  imperative  rule  that  where  the  sub- 
mission is. to  several  arbitrators  jointly^  all  must  act  together 
during  the  proceedings.  All  must  be  present  throughout 
each  and  every  meeting,  equally  whether  the  meeting  be 
for  hearing  the  evidence  or  arguments  of  the  parties  or  for 
consultation  or  determination  upon  the  award.  The  dispu- 
tants are  entitled  to  the  exercise  of  the  judgment  and  discre- 
tion, and  to  the  benefit  of  the  views,  arguments,  and  influence, 
of  each  one  of  the  persons  whom  they  have  chosen  to  judge 
between  them ;  and  they  are  entitled  to  these,  not  only  in  the 
award,  but  at  every  stage  of  the  arbitration." 

The  same  author,  on  page  159,  says :  '*  If  the  withdrawal 
or  refusal  to  act  occurs  at  the  outset,  before  any  hearing  has 
been  had  or  any  attempt  at  agreement  can  have  been  made 
or  can  have  failed,  it  might  reasonably  be  said  that  the  tri- 
bunal chosen  by  the  parties  has  been  so  far  changed  that 
they  can  no  longer  be  bound  by  its  decision.  Authorities 
for  this  rule  can  be  found  only  where  references  have  been 
made  by  rule  of  court  to  referees.  Then,  though  a  majority 
may  make  a  valid  report,  yet  if  one  of  the  number  refuses 
altogether  to  share  in  the  proceedings  and  withdraws  and 
absents  himself  from  the  beginning,  the  rule  is  said  to  be 
thereby  discharged." 

The  same  author,  on  page  162,  says: 

**  Unless  the  statute  or  the  submission,  under  which  the 
arbitrators  act  and  derive  their  authority,  provide  to  a  con- 
trary effect,  or  unless  a  contrary  intention  of  the  parties  can 
be  clearly  and  unmistakably  gathered  from  the  submission 
and  attendant  facts,  the  rule  is  general  and  imperative  that 
all  the  arbitrators  must  unite  in  the  award  in  order  to  ren- 
der it  valid.  A  different  rule  is  allowed  to  prevail  in  matters 
of  public  concern.  Where  persons  are  charged  with  the 
performance  of  public  duties,  the  decision  of  a  majority  is 
usually  accepted.  So  it  is  with  a  bench  of  judges,  where 
the  concurrence  of  a  majority  constitutes  the  decision  of 
the  court.  But  a  submission  to  arbitration  is  a  'delega- 
tion of  power  for  a  mere  private  purpose/  and  the  '  concur- 
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rence  of  all  interested  with  the  power  is  necessary  to  its  due 
execution.'  The  rule  is  thoroughly  established  both  in 
England  and  in  the  United  States." 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
complaint. 

Did  the  court  err  in  overruling  the  motion  for  a  new 
trial?  'It  is  in  the  first  place  insisted  that  the  damages 
assessed  by  the  jury  are  excessive.  The  calculation  of 
counsel  for  appellant  is  based  solely  upon  the  difference 
between  the  price  for  which  the  hogs  were  sold  to  the 
appellant,  and  that  at  which  they  were  afterward  sold  by  the 
appellees.  This  ignores  any  compensation  to  the  appellees 
for  feeding  and  taking  care  of  the  hogs  between  the  two 
sales,  under  the  contract  set  up  in  the  complaint  and  which 
seems  to  have  been  sustained  by  the  evidence. 

It  is  in  the  next  place  claimed  by  counsel,  that  the  ver- 
dict is  not  sustained  by  the  evidence.  The  parties  to  the 
action  were  the  principal  witnesses,  and  there  is  a  direct  and 
irreconcilable  conflict  in  the  evidence.  In  such  a  case  we 
cannot  disturb  the  verdict. 

The  learned  counsel  who  have  briefed  this  case  are  usually 
very  accurate,  but  in  this  case  they  have  &llen  into  a  habit 
that  is  becoming  altogether  too  common  with  the  profession, 
of  referring  to  adjudged  cases  by  the  number  and  page  of 
the  volume,  without  giving  the  names  of  the  parties.  If 
there  is  a  mistake  made  in  the  volume  or  page,  we  have  no  ade- 
quate means  of  finding  the  cases,  but  if  the  names  o^  the  par- 
ties are  given  we  can  usually  find  the  cases,  although  there 
may  be  a  mistake  in  the  volume  and  page.  Our  labors  would 
be  greatly  lightened  and  an  examination  of  the  cases  relied 
upon  secured,  if  counsel  would^  in  citing  authorities,  give 
the  names  of  the  parties,  the  number  of  the  volume  and  the 
page,  and  in  referring  to  text  books  would  give  the  edition 
and  whether  the  reference  is  to  the  top  or  side  paging. 

The  judgment  is  affirmed,  with  costs. 
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Chattel  Mortgage.— -A?w«jw«  of  Mortgaged  Property, — Sureties,  who  have 
paid  the  debt  of  their  principal  and  who  hold  a  mortgage  upon  a  chattel  to 
indemnify  them»  where  the  mortgage  provides  that  if  the  debt  is  not  paid  at 

'  maturity  by  the  mortgagor  the  sureties  shall  have  possession  of  the  mortgaged 
property,  may  recover  possession  thereof. 

Replevin. — Part  Owner  of  Chattel, — One  part  owner  of  a  chattel  cannot 
maintain  an  action  against  the  other  part  owner  or  part  owners  to  recover 
possession  thereof.  One  has  as  much  right  to  the  possession  as  the  other  or 
otheis. 

Same. — ^A  defendant  in  an  action  to  recover  possession  of  a  chattel,  who  is  a 
part  owner  with  the  plaintiff,  cannot  in  his  answer  claim  and  have  judgment 
for  the  possession  of  the  part  owned  by  such  defendant ;  nor  is  it  proper  in 
such  action  to  render  judgment  for  the  value  of  such  part  if  possession  be 
not  given  by  the  plaintiff. 


From  the  Grant  Circuit  Court. 

G.  T.  B.  Carr^  N.   W.  Gordon,  /.   Van  Devanter^   %  F. 
McDowell,  C.  H.  Test,  and  D,  V.  Bums,  for  appellants. 
y.  Brownlee,  A.  Steele,  and  R.  T.  St,  yohn,  for  appellees. 

Downey,  C.  J. — ^This  was  an  action  for  the  recovery  of 
personal  property,  consisting  of  a  portable  saw-mill,  fixtures, 
and  machinery  thereto  belonging,  brought  by  the  appellants 
against  the  appellees.  It  was  alleged  in  the  complaint  that 
the  plaintiffs  were  the  owners  of  the  property  and  entitled 
to  its  possession,  and  that  the  defendants  had  possession 
thereof  without  right,  and  unlawfully  detained  the  same  from 
the  plaintiffs.  Possession  of  the  property  was  demanded 
and  one  hundred  dollars  damages  for  its  detention. 

The  defendant  Jones  filed  no  answer,  nor  was  any  notice 
taken  of  him  in  the  progress  of  the  cause. 

The  defendant  Malott  answered:  i.  The  general  denial. 
2.  That  in  1869,  one  Willcuts  was  the  owner  of  the  mill, 
etc.,  and  the  plaintiffs  held  a  mortgage  thereon,  executed  by 
Willcuts  to  indemnify  them  against  the  payment  of  a  debt 
of  Willcuts,  for  the  payment  of  which  they  were  sureties 
for  him  to  the  Eagle  Machine  Works;  that  the  plaintiffs 
had  not  been  damnified;  that  he,  the  said  Malott,  is  the 
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owner  of  an  undivided  one-half  of  said  property  by  pur- 
chase from  Willcuts ;  that  Willcuts,  confederating  with 
the  plaintiffs  to  cheat  and  defraud  the  defendant  out  of  his 
interest  in  said  mill,  etc.,  fraudulently  surrendered  the  same 
to  the  plaintiffs  on  their  mortgage ;  wherefore,  etc.  3.  The 
third  paragraph  alleges  the  ownership  of  said  property  by 
Willcuts,  the  existence  of  the  mortgage  thereon,  and  avers 
that  in  this  condition  of  aflairs,  the  plaintiffs  reqi»ested  the 
defendant  to  purchase  an  undivided  half  of  said  property 
from  Willcuts,  which  he  declined  to  do  on  account  of  the 
existence  of  said  mortgage  of  plaintiflfe  thereon ;  that,  to 
induce  him  to  make  said  purchase,  the  plaintiffs,  by  Job  S. 
Mills,  one  of  their  number,  agreed  with  the  defendant,  that 
if  he  would  make  such  purchase  from  said  Willcuts, 
they  would,  on  the  payment  of  the  purchase-money  therefor, 
release  the  said  undivided  half  of  said  mill,  etc.,  from  the 
lien  of  said  mortgage.  Defendant  avers  that  he  accepted 
said  oflfer,  and  purchased  said  undivided  half  of  said  mill, 
etc.,  front  said  Willcuts  for  the  sum  of  one  thousand  seven 
hundred  and  fifty  dollars,  relying  upon  said  promise ;  that 
he  took  possession  of  said  one  undivided  half  of  said  mill, 
etc.,  and  held  the  same  for  a  long  time^  and  fully  paid  the 
said  purchase-money  to  said  Willcuts,  and  thereupon 
requested  said  plaintiffs  to  release  said  mortgage,  which  they 
failed  and  refused  to  do ;  and  he  avers  that  the  plaintiffs 
wrongfully  took  possession  of  said  mill,  etc.,  and  have  wrong- 
fully retained  the  same  for  one  year.  He  demanded  judg- 
ment for  possession  of  the  one-half  of  said  mill,  etc.,  and 
that  the  plaintiffs  be  required  to  release  their  said  mortgage 
thereon. 

The  reply  was  a  general  traverse  of  the  second  and  third 
parag^phs  of  the  answer.  A  trial  by  jury  resulted  in  this 
verdict :  "We,  the  jury,  find  for  the  defendant,  and  that  he 
is  the  owner  and  entitled  to  the  possession  of  the  one  undi- 
vided one-half  of  the  property  mentioned  in  the  complaint, 
and  that  the  same  is  of  the  value  of  seven  hundred  and  fifly 
dollars." 
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Jl  motion  for  a  new  trial  was  made,  for  the  reasons  that 
there  was  error  in  the  assessment  of  tlie  amount  of  the 
recovery,  the  same  being  too  large.  2.  That  the  verdict 
was  not  sustained  by  sufficient  evidence.  3.  It  was  contrary 
"i  to  law.  4.  Error  of  law  occurring  on  the  trial  of  the  cause, 
excepted  to  by  the  plaintiff  at  the  time.  5.  Error  in  giving 
instructions  to  the  jury  numbered  three,  four,  five,  and  six. 

This  motion  was  overruled,  and  the  plaintiffs  excepted. 
They  then  moved  in  arrest  of  judgment,  which  motion  was 
also  overruled,  and  they  again  excepted. 

The  court  rendered  judgment  that  Malott  recover  of  the 
plaintiffs  the  possession  of  the  undivided  one-half  of  the 
said  property,  and  that  in  default  of  the  delivery  thereof 
by  the  plaintiffs,  he  recover  of  the  plaintiffs  said  sum  of 
seven  hundred  and  fifty  dollars,  and  that  he  also  recover  of 
the  plaintiffs  his  costs  and  charges,  etc. 

The  only  errors  properly  assigned  are  the  overruling  of 
the  motion  for  a  new  trial,  and  the  rendering  of  judgment 
for  the  recovery  of  possession  of  the  undivided  half  of  the 
property  in  favor  of  the  defendant. 

Upon  an  examination  of  the  evidence,  which  is  all  in  the 
record,  we  afe  quite  clearly  of  the  opinion  that  it  was  not 
sufficient  to- justify  the  verdict  of  the  jury.  We  think  it  was 
insufficient  in  two  respects,  i.  The  mortgage  which  is  in 
evidence  entitled  the  plaintiffs  to  possession  of  the  mill,  etc., 
upon  failure  of  Willcuts  to  pay  the  debt  on  which  they  were 
securities  for  him,  when  it  became  due.  The  debt  was  due 
and  had  been  paid  by  the  plaintiffs  long  before  this  action 
was  brought.  The  plaintiffs  were  therefore  entitled  to  pos- 
session of  the  property  according  to  the  mortgage.  Malott 
alleged,  however,  in  his  answer,  that  the  plaintiffs  had  agreed 
to  release  the  mortgage  on  half  the  mill,  if  he  would  pay 
Willcuts  the  agreed  price  of  that  half.  The  evidence  shows 
that  the  plaintiffs,  Job  S.,  Jonathan,  and  Owen  Mills,  were  not 
partners,  but  had  severally  become  the  securities  of  Will- 
cuts,  and  were  severally  indemnified  under  and  by  the  mort- 
gage.   There  is  evidence  both  for  and  against  the  proposi- 
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tion  that  Job.  S.  Mills  made  the  agreement  to  release  the 
mortgage.  But  there  is  no  evidence  whatever  that  either 
Jonathan  or  Owen  Mills  ever  made  or  assented  to  any  such 
agreement.  Job  S.  denies  positively  ever  having  made  such 
agreement,  but  admits  that  he  agreed  to  the  release,  if  the 
notes  on  which  he  was  security  should  be  paid. 

Again,  we  think  the  evidence,  even  as  to  Job.  S.  Mills, 
fails  to  show  that  he  agreed  to  the  release  of  the  mortgage 
upon  payment  of  the  agreed  price  to  Willcuts.  It  would 
seem  to  be  improbable  that  it  should  have  been  agreed  that 
the  price  of  the  half  purchased  by  Malott  should  be  paid  to 
Willcuts,  which  would  be  no  payment  on  the  debt  for  which 
the  plaintiffs  were  security  for  Willcuts  to  the  Eagle  Machine 
Works.  Willcuts  testified  that  Malott  paid  him  nine  hun- 
dred and  six  dollars  and  twenty-five  cents  for  sawing,  five 
hundred  dollars  paid  to  Ort.  Phillips,  two  hundred  dollars 
paid  on  little  mill,  twenty-five  dollars  to  Clarkson  Willcuts, 
twelve  dollars  or  thirteen  dollars  for  timber,  forty  dollars  for 
a  cow,  and  ten  dollars  to  a  hand.  It  is  quite  unreasbnable 
to  suppose  that  the  plaintiffs  ever  agreed  to  release  their 
mortgage  on  the  mill  for  any  such  considerations  as  these 
and  they  paid  to  Willcuts,  and  not  to  them  or  to  the  party 
to  whom  they  were  sureties.  Malott  did  not  testify  that  it 
was  agreed  that  he  should  pay  for  the  half  of  the  property 
bought  by  him  to  Willcuts. 

We  are  of  the  opinion  that  the  court  .should  not  have  ren- 
dered the  judgment  which  it  did  render  on  the  answer  of 
Malott.  As  an  answer  showing  that  he  was  a  part  owner  of 
the  property,  it  was  a  good  defence  to  the  plaintiffs'  action, 
for  it  is  well  settled  that  one  part  owner  cannot  maintain  an 
action  against  the  other  part  owner  or  part  owners  of  a  chat- 
tel to  recover  possession  thereof.  One  has  as  much  right  to 
the  possession  of  the  chattel  as  the  other  or  others.  If  the 
plaintiffs  and  the  defendant  Malott  were  part  owners  of  the 
mill,  etc.,  and  Malott  had  possession  of  it,  the  plaintiff 
could  not  maintain  the  action  against  him,  and  therefore  his 
answer  was  good.    But  neither  could  Malott,  if  he  was  a 
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part  owner  with  the  plaintiffs  of  the  property,  maintain  an 
action  for,  or  in  his  answer  claim  and  have  judgment  for,  pos- 
session. Nor  do  we  think  it  was  proper  to  render  judgment 
for  the  value  of  the  one-half  of  the  mill,  etc.,  even  had  the 
evidence  been  sufficient,  in  the  event  that  such  half  was  not 
delivered  by  the  plaintiffs  to  the  defendant.  Judge  Story 
says :  ''In  general,  the  rights,  duties,  obligations, authorities, 
and  liabilities  of  part  owners  are  the  same,  in  relation  to  every 
kind  of  personal  property;  and,  therefore,  whatever  is 
affirmed  in  relation  to  one,  will  apply  to  all  others,  unless 
in  cases  where,  from  the  peculiar  nature  and  uses  of  a  par- 
ticular species  of  such  property,  or  the  peculiar  customs  and 
usages  appertaining  thereto,  a  different  rule  arises,  by  impli- 
cation of  law,  to  govern  or  affect  it.  Thus,  for  example,  if 
two  persons  are  tenants  in  common  of  a  horse,  or  other  per- 
sonal chattel,  each  has  an  equal  right  to  the  possession  and 
use  thereof;  and  each  can  sell  only  his  own  undivided  share 
thereof.  If  one  tenant  in  common  takes  exclusive  posses- 
sion of  a  personal  chattel,  refusing  to  the  other  any  posses- 
sion or  use  thereof,  the  latter  has  no  remedy  whatsoever  by 
action ;  but  he  may  take  the  chattel,  if  he  can  find  it,  from 
him  who  hath  done  him  the  wrong,"  etc.  Story  Part.,  sec. 
414.  For  the  destruction  of  the  property,  and  probably  for 
a  sale  of  the  entire  property  by  one  without  the  consent  of 
the  other,  an  action  would  lie.  Sec.  449.  Courts  of  equity 
have,  in  some  cases,  exercised  jurisdiction  in  suits  between 
part  owners,  but  not  to  compel  the  delivery  of  the  property 
from  one  of  them  to  another  having  no  superior  right  to  its 
possession.  The  rules  of  law  relating  to  part  ownership  of 
personal  property  are  more  frequently  discussed  and  applied 
in  cases  relating  to  ships  than  in  relation  to  other  kinds  of 
personal  property,  and  in  such  cases  courts  of  admiralty 
exercise  a  jurisdiction  in  some  cases.  But  the  rules  of  law 
relating  to  such  ownership  are  the  same  as  stated  by  Judge 
Story,  "  in  relation  to  every  kind  of  personal  property." 

We  do  not  deem  it  necessary  to  enter  upon  the  consider- 
ation of  the  other  questions  discussed  by  counsel. 
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The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  grant  a  new  trial. 


43   953 
191    181 
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Real  Estate* — Action  to  Recover. — Insanity  of  Grantor, — In  a  suit  for  the 
recovery  of  real  property,  where  the  complaint  was  in  the  statutory  form  and 
die  defendant  pleaded  the  general  denial,  the  plaintiffs  proved  that  they  were 
the  legal  heiis  of  a  deceased  former  owner  of  the  land,  and  the  defendant 
claimed  title  under  a  deed  made  by  the  ancestor  of  the  plaintiff. 

Held^  that  it  was  competent  for  the  plaintiffs  to  introduce  evidence  to  show  that 
their  ancestor  was  insane  when  he  executed  the  deed. 

Same. — Title. — Quality  of, — ^The  title  of  the  heirs  in  such  case  is  legal,  and 
not  equitable;  the  deed  of  the  insane  ancestor,  being  void,  conveys  no  title, 
and  his  heirs  take  the  legal  estate  by  descent. 

From  the  Orange  Circuit  Court. 

A.  B.  Carlton  and  y.  W,  Tucker^  for  appellants. 
A.  L  Simpson^  for  appellees. 

BusKiRK,  J. — Suit  by  the  appellants  against  the  appellees 
to  **  recover  real  property."  The  complaint  avers  that  the 
plaintiffs  ''  are  the  owners  in  fee  simple  and  entitled  to  the 
possession"  of  the  land  in  controversy;  and  that  the  defend- 
ants hold  possession  of  the  same  without  right. 

The  defendants  answered  by  the  statutory  denial.  Trial 
by  jury  and  finding  for  defendant.  The  court,  over  appel- 
lants' motion  for  a  new  trial,  rendered  judgment  on  the  ver- 
dict. 

The  appellants  have  assigned  for  error  the  overruling  of 
the  motion  for  a  new  trial. 

The  first  and  principal  reason  assigned  for  a  new  trial  was 
the  exclusion  of  the  testimony  of  John  Lee  and  others,  which 
was  offered  to  prove  the  insanity  of  Jacob  NidifTer. 

The  question  arose  thus :    The  plaintiffs  were  the  children 
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and  heirs  at  law  of  Jacob  Nidiffer,  deceased,  from  whom 
they  claimed  the  land  in  dispute  by  descent. 

The  plaintiffs  proved  their  heirship  and  the  death  of  their 
father.  They  introduced  a  deed  for  the  land  in  question, 
dated  the  28th  of  August,  1839,  from  John  Nidiffer  and  wife 
to  Jacob  Nidiffer.     The  plaintiffs  then  rested. 

The  defendants  then  read  in  evidence  the  following  deeds 
for  the  land  in  controversy : 

1.  A  deed  from  Jacob  Nidiffer  to  Solomon  Nidiffer,  dated 
March  8th,  1853. 

2.  A  deed  from  Solomon  Nidiffer  to  Richard  D.  Walters, 
dated  October,  3d,  1855. 

3.  A  deed  from  Richard  D.  Waltets  to  Josephine  Freed. 
And  here  the  defendants  rested. 

The  plaintiffs  then  introduced  John  Lee,  and  by  him  offered 
to  prove  that  at  the  date  of  the  deed  from  Jacob  Nidiffer  to 
Solomon  Nidiffer,  the  said  Jacob  Nidiffer  was  insane.  To 
the  introduction  of  this  evidence  the  defendants  objected, 
upon  the  ground  that  the  question  of  the  sanity  or  insanity  of 
the  said  Jacob  Nidiffer  did  not  arise  and  could  not  be  tried, 
upofi  a  complaint  in  the  ordinary  or  statutory  form  for  the 
recovery  of  real  estate.  The  objection  was  sustained,  and  the 
evidence  was  excluded,  to  which  ruling  the  appellants 
excepted. 

The  positions  assumed  by  counsel  for  appellees  are,  that 
the  plaintiffs  in  their  complaint  claimed  to  be  the  owners  in 
fee  and  based  their  right  of  recovery  upon  the  legal  title  ; 
that  the  legal  title  was  shown  to  be  in  the  defendants ;  that  a 
claim  to  recover  the  possession  of  real  property  cannot  be  sus- 
tained by  proof  of  an  equitable  title ;  and  that  where  the  legal 
title  is  vested  in  the  defendant,  the  plaintiff  can  only  recover 
upon  an  equitable  title,  by  alleging  in  his  complaint  the  facts 
showing  the  nature  of  his  title;  and  in  support  of  these  posi- 
tions reference  is  made  to  the  cases  of  Stchman  v.  Cnjll,  26 
Ind.  436,  diXiA  Rawe  V.  Beckett,  30  Ind.  154.  The  ruling  in 
the  first  named  case  is  reviewed  in  the  last,  and  we  shall 
therefore  quote  only  from  the  case  last  cited. 
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The  court,  on  pages  1 60, 6 1,  say:  "A  defendant  in  an 
action  for  the  recovery  of  real  property,  under  the  general 
denial,  may  show  any  legal  or  equitable  defence  he  may 
have.  2  G.  &  H.  283,  sec.  596.  But  the  plaintiff  in  his 
complaint  must  state  the  facts  constituting  the  cause  of 
action,  in  plain  and  concise  language,  without  repetition,  and 
in  such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  2  G.  &  H.  70,  sec.  49,  cl.  2. 
And  when  the  allegation  of  the  claim  to  which  the  proof  is 
directed  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  general  scope  and  meaning,  it  is  not  to  be 
deemed  a  variance,  but  a  failure  of  proof  2  G.  &  H.  1 16, 
sec.  96. 

"The  complaint  in  this  case  avers  that  the  plaintiffs  are  the 
owners  in  fee  of  the  land ;  proof  that  they  were  the  equitable 
owners,  and  as  such  had  the  right  to  have  the  deed  from  the 
trustees  set  aside  for  a  failure  to  comply  with  the  conditions 
of  the  power,  would  not  be  a  variance,  but  a  failure  of  proof, 
under  the  code. 

**  Under  a  complaint  like  this,  the  plaintiff  can  only  recover 
on  a  legal  title  to  the  possession  paramount  to  the  legal  or 
equitable  title  of  the  defendant.  In  Stehman  v.  Crull^  26  Ind. 
436,  it  was  held,  that '  the  action  to  "  recover  the  possession 
of  real  property,"  under  the  code,  where  the  complaint  is  on 
the  legal  title,  takes  the  place  of  the  old  action  of  ejectment, 
and  the  plaintiff  must  show  a  legal  title  to  the  possession 
before  he  can  recover.*  " 

The  ruling  of  the  court  below  seems  to  have  been  made, 
and  is  attempted  to  be  sustained  here  by  the  counsel  for  the 
appellees,  upon  the  ground  that  the  title  set  out  in  the  com- 
plaint and  attempted  to  be  proved  by  the  appellants  was  an 
equitable,  and  not  a  legal  one. 

This,  in  our  judgment,  is  incorrect.  The  appellants  claimed 
to  be  the  owners  of  the  land  in  controversy  by  inheritance 
from  their  father.  It  is  said  by  Washburn,  that  '*  another 
incident  has  already  been  anticipated,  and  that  is,  that  if  not 
aliened  by  deed  or  last  will  of  the  owner,  e.<3tates  in  fee  sini- 
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pie  descend  without  restriction  to  whoever  is  bylaw  his  legal 
heir  or  heirs,  and  this,  whether  the  estate  be  corporeal  or 
incorporeal,  in  possession,  reversion,  or  remainder,  and 
whether  vested  or  contingent."  i  Washb.  Real  Prop.  60, 
sec.  72, 

An  estate  of  inheritance  is  defined  by  Burrill  as  follows : 
''  A  species  of  freehold  estate  in  lands,  otherwise  called  a 
fee,  where  the  tenant  is  not  only  entitled  to  enjoy  the  land 
for  his  own  life,  but  where,  after  his  death,  it  is  cast  by  the 
law  upon  the  persons  who  successively  represent  him  in 
perpetuum^  in  right  of  blood,  according  to  a  certaun  estab- 
lished order  of  descent,  i  Steph.  Com.  218.  Litt  sec.  i. 
Co.  Litt.  237  b."     Burrill  Law  Diet  561. 

The  same  author  defines  an  estate  in  fee  simple  as  follows : 
''An  estate  to  a  man  and  his  heirs  forever.  Hale  AnaL  sec. 
30.  A  species  of  estate  of  inheritance  which  a  man  has,  to 
hold  to  him  and  his  heirs  general,  that  is,  his  heirs  whether 
lineal  or  collateral,  male  or  female ;  and  which  is  often  called 
an  estate  in  fee,  without  the  addition  of  the  word  simple. 
I  Steph.  Com.  220.  2  Crabb  Real  Prop.  6.  The  entire  and 
absolute  interest  and  property  in  land.  Cruise's  Dig.  tit.  i. 
sec.  44."    Same  page,  supra. 

The  same  author  defines  an  equitable  estate  as  follows : 
''An  estate  acquired  by  operation  of  equity,  or  cognizable 
in  a  court  of  equity ;  such  as  the  estate  or  title  of  a  person  for 
whose  use  or  benefit  lands  are  held  in  trust  by  another,  the  lat- 
ter having  the  legal  estate ;  and  the  estate  of  a  mortgagor, 
after  the  mortgage  has  become  forfeited  by  non-payment,  and 
before  foreclosure,  i  Steph.  Com.  217,  285,  328 ;  2  Crabb 
Real  Prop.  $,  sees.  947,  442."   Burrill  Law  Diet  551. 

It  was- proved  upon  trial  that  Jacob  NidifTenwasthe&ther 
of  the  appellants ;  that  he  was  seized  in  fee  of  the  lands  in 
dispute,  and  that  he  was  dead,  leaving  the  appellants  his 
legal  heirs.  If  he  died  seized  of  such  lands,  then  the  legal 
title  and  estate  therein  descended  under  the  laws  of  this  State 
to  his  children.  In  such  case,  they  would  own  the  entire 
and  absolute  interest  and  property  in  the  land.    If,  however. 
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the  ancestor  made  during  his  life  a  legal  and  valid  convey- 
ance of  such  lands^  then  he  died  disseized,  and  there  was  noth- 
ing to  descend  to  the  appellants,  and  they  would  have  no 
interest  in  or  title  to  such  land.  The  appellants  either  had 
an  estate  of  inheritance  or  nothing.  The  appellees  did  not 
hold  the  land  in  trust  for  them,  but  they  claimed  to  be  the 
owners  in  fee  by  successive  conveyances  from  the  ancestor 
of  appellants.  The  question  involved  was,  whether  Jacob 
Nidiffer  had  made  a  valid  conveyance  of  such  lands  during 
his  life.  The  fact  was  not  denied  that  he  had  made  a  con- 
veyance, but  the  point  in  contestation  was,  whether  such 
conveyance  was  valid  and  effectual  to  pass  the  title.  If  he 
was  sane  at  the  time  of  making  such  conveyance,  the 
title  passed.  If  he  was  insane,  the  deed  was  void  and  no 
title  passed,  but  remained  in  him  during  life,  and  upon  his 
death  descended  to  and  vested  in  the  appellants.  Suppose 
that  the  appellants  had  attempted  to  defeat  the  title  of  the 
appellees  by  proof  that  the  deed  which  purported  to  have 
been  made  by  the  said  Jacob  Nidifler  was  a  forgery,  would 
any  one  doubt  that  such  proof  was  competent,  and  if  the 
fact  was  established,  that  the  appellants  were  the  owners  in 
fee  of  such  lands  ?  If  it  would  have  been  competent  to  have 
proved  that  the  supposed  deed  had  been  forged  and  was 
therefore  void,  why  was  it  not  competent  to  prove  that  it  was 
inoperative  and  void  by  reason  of  the  want  of  mental  capac- 
ity in  the  grantor  to  make  any  valid  deed?  We  can  see  no 
difference,  in  principle,  between  the  case  supposed  and  the 
one  involved  in  the  case  under  consideration. 

We  think  the  court  erred  in  excluding  the  evidence,  for 
which  the  judgment  must  be  reversed. 

There  are  other  questions  discussed  by  counsel,  but  they 
are  not  likely  to  arise  upon  another  trial,  and  will  not,  there- 
fore, be  considered. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,*for  a  new  trial. 

Vol.  XLIIL— 17 
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HODSON  ET  AL.  V.  DaVIS. 

Married  Woman.— C^m/to^. — ^The  promissorjr  note  of  a  married  woman  is 
absolutely  void.  Such  note,  although  given  for  property  purchased  for  her 
own  use,  she  having  a  separate  estate  and  her  husband  being  insolvent,  is  not 
evidence  of  her  intention  to  charge  her  separate  estate  with  the  payment  of 
the  debt  named  in  the  note. 

Same. — Intent  to  Charge  Separate  Estate, — ^The  fact  that  credit  for  goods  sold 
to  a  married  woman  is  given  upon  faith  of  her  separate  property,  is  not  suffi- 
cient to  create  a  charge  against  her  lands  or  income;  she,  also,  must  contrB^ct 
with  regard  to  her  separate  property. 

Same. — Complaint, — Husband.-^K  complaint  against  husband  and  wife  on  a 
note,  alleging  that  it  was  executed  by  both  for  property  sold  to  the  wife,  and 
praying  judgment  only  against  the  separate  property  of  the  wife,  presents  no 
cause  of  action  against  the  husband. 

Same. — Appeal, — In  such  case  the  husband,  by  virtue  of  the  marital  relatiotti 
may  properly  join  in  an  appeal  from  a  judgment  against* the  property  of  (he 
wife. 

From  the  Montgomery  Common  Pleas. 

y,  M,  Butler^  for  appellants. 
T.  Patterson^  for  appellee. 

BusKiRK,  J. — By  the  original  complaint  in  this  action  the 
appellee  sought  to  recover  a  personal  judgment  against  both 
the  appellants,  upon  a  promissory  note  executed  by  them 
to  John  W.  Miller,  and  which  by  successive  assignments  had 
become  the  property  of  the  appellee. 

After  the  issues  had  been  formed,  the  plaintiff  asked  and 
obtained  the  leave  of  the  court  below  to  file  an  amended 
complaint,  and  thereupon  he  filed  a  complaint  in  three  par- 
agraphs, which  must  be  regarded  as  a  substituted  complaint. 

In  the  first  paragraph,  it  was  alleged  that  the  defendants, 
by  their  promissory  note,  of  the  2d  day  of  Feb.  1869,  agreed 
to  pay  to  John  W.  Miller  the  sum  of  one  hundred  and 
eighteen  dollars,  which  note  had  been  assigned  and  was  due 
and  unpaid,  etc.;  that  at  the  time  when  said  note  was  so 
executed,  the  defendants  were,  and  still  are,  husband  and 
wife;  that  at  such  time  Helen  Hodson  owned  certain 
described  real  estate,  in  her  own  right  and  as  her  separate 
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property ;  that  the  note  sued  on  was  given  for  and  in  con- 
sideration of  a  certain  horse,  by  the  said  Miller  sold  and 
delivered  to  Helen  Hodson,  and  which  horse  was  purchased 
and  used  for  the  sole  and  only  use  and  benefit  of  the  sepa* 
rate  estate  of  the  said  Helen ;  and  that  the  said  David  F. 
Hodson  was  at  the  time  of  such  purchase  and  ever  since 
had  been  hopelessly  and  notoriously  insolvent. 

The  prayer  of  said  paragraph  was  as  follows: 

**  Wherefore  plaintiff  demands  judgment  that  the  said 
separate  estate  of  the  said  Helen  Hodson  be  charged  with 
the  payment  of  whatever  is  found  to  be  due  on  said 
note  as  principal  and  interest,  and  also  for  the  sum  of  fifty 
dollars  attorneys'  fees  as  provided  in  said  note,  and  that  the 
rents  and  profits  arising  from  said  lands  be  applied  to  the 
satisfaction  of  said  debt,  and  for  any  and  all  other  relief  con- 
sistent  in  the  premises." 

The  second  paragraph  of  the  complaint  was  the  same  as 
the  first,  except  that,  in  the  second,  it  was  averred  that  the 
horse,  which  was  the  consideration  of  the  note  sued  on, 
was  sold  solely  upon  the  credit  of  the  said  Helen ;  that  by 
the  execution  of  such  note,  the  said  Helen  intended  thereby 
to  charge  her  separate  estate;  and  that  said  Miller  sold  his 
horse  and  took  the  said  note  expecting  and  believing  that 
the  same  would  create  a  lien  upon  the  separate  property  of 
said  Helen. 

The  third  paragraph  was  the  same  as  the  first,  except 
that  it  was  averred  that  David  F.  Hodson  was  the  principal 
in  the  said  note,  and  the  said  Helen  was  his  surety;  that  the 
said  David  F.  was  and  is  hopelessly  and  notoriously  insol- 
vent; that  the  said  Helen  was  the  owner  in  her  own  right  of 
certain  described  lands,  which  she  was  engaged  in  cultivat- 
ing; that  she  owned  all  the  live-stock  on  said  farm  and 
received  and  appropriated  to  her  sole  and  separate  use  all 
the  products  of  the  said  farm ;  that  the  said  David  F.  Hod- 
son was  a  mere  supernumerary  in  the  household  and  about 
the  premises  of  the  said  Helen,  acting  as  her  agent  in  the 
transaction  of  all  her  business  and  working  merely  for  his 
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board  and  clothes ;  that  the  said  horse  was  purchased  for 
the  puq)ose  of  aiding  in  the  cultivation  of  the  said  farm  of 
the  said  Helen,  and  ever  since  the  purchase  of  said  horse  it 
had  been  used  solely  and  only  for  such  purpose ;  that  the 
""  said  Helen  and  her  said  separate  property  had  been  solely 
benefited  by  the  said  horse,  and  that  when  the  said  Helen 
executed  the  said  note,  she  intended  to  charge  her  separate 
estate  with  the  payment  thereof. 

The  prayer  of  the  second  and  third  paragraphs  of  the 
complaint  was  the  same  as  in  the  first. 

The  appellants  demurred  separately  to  each  paragraph  of 
the  substituted  complaint,  but  the  demurrers  were  ovenruled, 
and  they  excepted. 

David  F.  Hodson  answered  separately  in  three  paragraphs. 
In  the  first,  he  attempted  to  defeat  a  recovery  on  the  note, 
upon  the  ground  that  false  and  fraudulent  representations 
had  been  made  by  Miller  in  reference  to  the  horse  for  which 
the  note  was  given.  In  the  second,  he  set  out  a  warranty 
and  its  breach. 

The  third  was  in  denial. 

The  plaintiff  replied  in  denial  of  the  first  and  second 
paragraphs  of  the  separate  answer  of  David  F.  Hodson. 

Helen  Hodson  answered  separately  in  tWQ  paragraphs. 

In  the  first  paragraph  of  the  separate  answer  of  Helen, 
she  admitted  the  execution  of  the  note  sued  on,  but  averred 
that  her  co-defendant,  David  F.,  was  the  principal,  and  that 
she  was  the  surety  only ;  that  at  the  time  when  said  note 
was  executed,  she  was  and  ever  since  had  been  the  wife  of 
her  co-defendant,  David  F.  Hodson;  that  the  horse  (or 
which  the  note  was  given  was  not  purchased  for  her  benefit, 
or  for  the  use  and  benefit  of  her  separate  estate. 

In  the  second  paragraph,  she  averred  that  at  the  time  of 
the  execution  of  the  note  sued  on,  she  was,  ever  since 
that  time  has  been,  and  still  is,  a  married  woman,  the  wife- of 
her  co-defendant,  David  F.  Hodson,  and  that  she  signed  the 
said  note  at  the  request  of  her  said  husband 

The  plaintiff  demurred  separately  to  each  of  these  para- 
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graphs.  The  court  sustained  the  demurrers,  and  Helen 
refusing  to  plead  further,  the  court  rendered  judgment 
against  her,  and  she  excepted. 

The  matters  in  issue  between  the  plaintiff  and  David  F, 
Hodson  were  submitted  to  a  jury  for  trial.  The  jury 
returned  the  following  verdict: 

**  We,  the  jury,  find  there  is  due  the  plaintiff  on  the  note 
sued  upon,  as  principal  and  interest,  the  sum  of  one  hundred 
and  twenty-one  dollars  and  fifteen  cents*  and,  also,  that  there 
is  due  the  plaintiff  the  sum  of  twenty-five  dollars  as  attor- 
neys' fees.  John  W.  Burk,  Foreman.*' 

The  defendants  moved  the  court  for  a  new  trial,  assigning 

therefor  Tarious  reasons,  which  motion  the  court  overrulec^ 

and  they  excepted. 

The  court  thereupon  rendered  the  following  judgment : 

"  It  is  therefore  considered  by  the  court  that  the  said 

Simon  C.  Davis  do  have  and  receive  from  the  rents  and 

profits  of  the  said  separate  estate  of  the  said  Helen  Hodson 

the  sum  of  one  hundred  and  twenty-one  dollars  and  fifteen 

cents,  as  principal  and  interest  of  said  note,  and  also  the  sum 

of  twenty-five  dollars  as  attorneys*  fees  in  said  cause,  and  that 

John  H.  Cochran  be  appointed  a  receiver,  who  in  default  of 

pasonent  of  said  amounts  by  the  said  Helen  Hodson  shall 

take  charge  of  said  separate  estate  and  retain  the  control  of 

the  same  until  the  rents,  issues,  and  profits  thereof  satisfy 

the  sum  so  found  to  be  ^ue  plaintiff  as  well  as  attorneys' 

fees  and  costs  herein,  to  which  judgment  of  the  court  de;fead- 

ant  excepts." 

The  appellant  David  F.  Hodso^  has  assigned  for  error 
the  refusal  of  the  court  to  grant  him  a  new  trial. 

We  will  dispose  of  this  assignment  of  error  before  we 
consider  the  more  important  questions  presented  by  the 
assignments  of  error  of  Helen  Hodson. 

The  origins^l  and  amended  ccnpplaints  are  wholly  incon- 
sistent. In  the  first,  a  personal  judgment  w«^  asked  against 
both  the  defendsints.  In  the  3econd,  the  only  judgment 
Remanded  was  0119  in  rem  against  th^  separate  estate  of 
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Helen.  We  are  of  the  opinion  that  the  last  complaint  filed 
was  not  an  additional,  but  a  substituted  complaint,  and  being 
such  the  appellant  David  F.  Hodson  ceased  to  be  a  party 
against  whom  any  relief  was  demanded. 
*  All  the  proceedings  subsequent  to  the  filing  of  the  substi- 
tuted complaint,  so  far  as  they  related  to  the  said  David  F. 
Hodson,  as  a  defendant  against  whom  a  judgment  was 
demanded,  were  irregular  and  erroneous.  There  was  noth- 
ing for  him  to  answer  in  the  substituted  complaint.  There 
was  no  real  issue  formed  between  him  and  the  plaintiff 
There  was  no  question  of  fact  submitted  to  the  jury.  The 
verdict  rendered  was  a  mere  nullity.  The  said  David 
F.  Hodson  was  simply  retained  as  a  defendant  by  reason  of  his 
being  the  husband  of  the  said  Helen  Hodson,  against  whom 
a  judgment  in  rem  was  sought,  and  in  that  capacity  he  has 
properly  joined  in  this  appeal. 

The  appellant  Helen  Hodson  has  assigned  for  error  the 
following : 

1.  The  overruling  of  her  motion  for  a  new  trial. 

2.  The  overruling  of  the  demurrer  to  the  complaint 

3.  The  sustaining  of  the  demurrer  to  the  first  and  second 
paragraphs  of  the  answer. 

4.  The  rendition  of  the  judgment. 

r  The  first  assignment  of  error  presents  no  question  for  our 
decision.  As  judgment  was  rendered  against  her  on  demur- 
rer, there  was  no  trial  of  fact  as  to  her,  the  damages  being 
assessed  by  the  court  by  a  mere  computation.  Where  a 
party  permits  judgment  to  go  on  demurrer,  and  the  courtor 
jury  hears  proof  as  to  the  damages,  a  motion  for  a  new  trial 
is  proper  as  to  matters  relating  to  the  assessment  of  dama- 
ges. 

The  fourth  error  is  not  available.  The  court  very  prop- 
erly rendered  judgment  against  her  for  want  of  an  answer, 
upon  her  refusal  to  plead  further.  Mangeot  v.  Blocks  11 
Ind.  244 ;  Sage  v.  Matheny^  14  Ind.  369. 

Inasmuch  as  the  second  and  third  assignments  of  error 
present  substantially  the  same  question,  we  will  consider 
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them  together.  Was  the  appellee  entitled  to  the  relief 
prayed  for  and  granted,  upon  the  facts  stated  in  either  para- 
graph of  the  complaint?  and  if  he  was,  did  the  facts  stated 
in  the  answer  constitute  a  defence  ?  The  facts  stated  in  the 
second  paragraph  of  the  complaint  were  more  favorable  to 
the  appellee  than  those  in  the  other  paragraphs.  We  will 
therefore  consider  the  sufficiency  of  the  second  paragraph. 

What  are  the  material  averments?  They  are,  that  David 
F.  and  Helen  were  husband  and  wife ;  Helen  owned  and 
held  as  her  separate  estate  a  valuable  farm  which  she  was 
cultivating;  that  she  owned  all  the  farming  implements  and 
live  stock  thereon  and  appropriated  to  her  own  separate  use 
all  the  products  of  said  farm ;  that  the  horse,  which  was  the 
consideration  for  the  note  sued  upon,  was  needed  and  exclu- 
sively used  for  the  cultivation,  and  was  necessary  to  the  full 
and  complete  enjoyment  of  her  separate  property;  that 
by  the  execution  of  the  note  she  intended  to  create  a 
charge  upon  her  separate  estate ;  and  that  the  payee  of  the 
note  parted  with  his  horse  and  accepted  of  the  note  in  the 
belief  that  he  held  a  lien  upon  her  separate  estate.    - 

It  was  said  by  this  court,  in  0^ Daily  v.  Morris^  31  Ind. 
Ill,  that  "it  is  a  rule  of  the  common  law,  too  familiar  and 
well  settled  to  need  the  citation  of  authorities,  that  a  feme 
covert  is  incapable  of  binding  herself  by  an  executory  con- 
tract, and  that  all  such  contracts  made  by  a  married  woman, 
whether  in  writing  or  by  parol,  are  absolutely  void  at  law. 
There  is  nothing  in  the  legislation  of  this  State  in  relation 
to  married  women  changing  this  rule  of  the  common  law, 
at  least  so  far  as  it  applies  to  such  contracts  at  large." 

This  court  held  in  yohnson  v.  Tutewilety  35  Ind.  353,  which 
was  an  action  upon  a  note  executed  by  a  married  woman 
and  her  husband  and  to  enforce  a  mechanic's  lien  for 
improvements  made  upon  her  separate  property,  that  the 
note  as  to  her  was  absolutely  void  and  created  no  lien  upon 
her  separate  estate.  The  note  of  Helen  was  void  and  cre- 
ated neither  a  personal  liability  against  her  nor  a  lien  upon 
her  separate  property. 
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The  fact  that  credit  for  goods  sold  to  a  married  woman.  \% 
given  upon  faith  of  her  separate  property,  is  not  sufficient 
to  create  a  charge  against  her  land  or  income ;  she  must, 
also  contract  with  regard  to  her  separate  property.  Haskea- 
gen  V.  Speaker^  36  Ind.  413,  and  authorities  there  cited.  See 
also  Coats  v.  McKee,  26  Ind;  223;  Stevens  v.  Parisk,  29  Ind. 
260;  Montgomery  w,  Sprankle,  ^i  Ind.  iin  Armstrong  w. 
Nichols,  32  Ind.  408. 

As  the  note  of  Helen  was  void  and  did  not  create  either 
a  personal  liability  against  her  or  a  charge  upon  her  sepa-> 
rate  property,  it  could  not  be  used  as  evidence  of  an  inten-^ 
tion  on  her  part  to  charge  her  separate  property. 

It  is  charged  in  the  complaint  that  by  the  execution  of  the 
note  she  intended  to  create  a  charge  upon  her  separate, 
estlte,  and  that  the  payee  of  the  note  parted  with  his  horse 
and  accepted  of  the  note  in  the  belief  that  he  held  a  liei^ 
upon  her  separate  estate. 

It  is  not  charged  in  the  complaint  that  there  was  any 
agreement  or  contract,  other  than  that  contained  in  the  note. 
The  intent  to  charge  her  separate  estate  is  only  evidenced 
by  the  execution  of  the  note.  The  note  upon  its  face  does 
not  show  any  such  purpose,  and  there  being  no  independent 
agreement  to  that  effect,  the  complaint  does  not  show  any 
contract  to  charge  the  separate  estate  of  Helen.  This  ren- 
ders it  unnecessary  for  us  to  express  any  opinion  as  to» 
whether  a  lien  can  be  created  upon  the  separate  property 
of  a  married  woman  by  the  purchase  of  a  horse  to  be  used 
in  the  cultivation  of  a  farm  which  she  holds  as  her  separate 
property. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

Did  the  court,  in  sustaining  the  demurrer  to  the  first  par- 
agraph of  the  ans^wer,  commit  an  error  ?  In  that  paragraph 
Helen  admitted  the  execution  of  the  note,  but  averred  that 
she  then  was  the  wife  of  her  co-defendant ;  that  her  husband 
was  the  principal  in  said  note,  and  that  she  signed  it  as  his 
surety  only ;  and  that  the  horse,  for  which  the  note  waa 
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given,  was  not  purchased  for  the  use  or  benefit  of  her  sepa- 
rate estate. 

It  is  very  obvious  that  if  the  horse  in  question  was  not 
purchased  by  her  for  the  use  and  benefit  of  her  separate 
estate,  and  if  such  horse  was  purchased  by  her  husband, 
and  if  she  only  signed  the  note  as  his  surety,  no 
charge  was  created  against  her  separate  estate.  The  hus- 
band cannot  by  his  contract  create  a  lien  or  charge  upon 
the  separate  estate  of  his  wife,     yoknson  v.  Tutewiler^  supra. 

In  our  opinion,  such  paragraph  of  the  answer  would  have 
constituted  a  valid  defence  to  a  good  complaint,  and  the 
court  erred  in  sustaining  the  demurrer  thereto. 

The  only  material  averment  in  the  second  paragraph  of 
the  answer  was,  that  she  was  a  married  woman  at  the  time 
she  executed  the  note.  The  same  averment  was  in  the  first 
paragraph  of  the  answer.  The  second  paragraph  was 
not  good,  but  if  it  had  been,  there  would  have  been  no 
error  in  sustaining  the  demurrer  to  it,  as  the  same  proof 
could  have  been  made  under  the  first 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  to  sustain  the  demur- 
rer to  the  complaint,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 


Busenback  bt  al.  v.  Thb  Attica  and  Bethel  Gravel 

Road  Companit. 

Tu&NPiKS. — ArtUks  of  Association, — It  is  essential  to  the  legal  existence  of  a 
corporation  organized  under  the  act  of  May  1 2th,  1852,  as  amended  by  the 
act  of  1859,  authorizing  the  construction  of  plank,  etc.,  roads,  that  the  arti- 
cles of  association  shall  set  forth  the  residence  of  each  and  every  subscriber 
thereto,  Eakright  v.  Tke  Logamport  and  N^hern  Inditma  RaUroad  Co,^ 
13  Ind.  494,  critici^d* 

From  the  Fountain  Common  Pleas. 
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T.  F.  Davidson  and  M,  Milford^  for  appellants. 
Wallace  &  Rice,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellants,  to 
enjoin  the  collection  of  certain  assessments  made  for  the 
construction  of  the  Attica  and  Bethel  Turnpike  Company, 
upon  the  ground  that  the  said  company  had  never  been 
legally  organized. 

The  single  question  presented  by  the  record  in  this  case 
is  whether  it  is  essential  to  the  legal  existence  of  a  corpora- 
tion organized  under  the  act  of  M^  I2th|  1852,  "authoriz- 
ing the  construction  of  plank,  macadamized,  and  gravel 
roads/'  that  its  articles  of  association  shall  set  forth  the 
residence  of  each  and  every  subscriber  thereto. 

The  first  section  of  said  act,  as  amended  by  the  act  of 
1859,  reads  as  follows : 

**  Be  it  enacted  by  the  Genercd  Assembly  of  the  State  of  ItuK" 
ana,  that  any  number  of  persons  may  form  themselves 
into  a  corporation  for  the  purpose  of  constructing  or  own- 
ing plank,  macadamized,  gravel,  clay  and  dirt  roads,  by  com- 
plying with  the  following  requirements :  They  shall  unite 
in  articles  of  association,  setting  forth  the  name  which  they 
assume,  the  line  of  the  route,  and  the  place  to  and  from 
which  it  is  proposed  to  construct  the  road,  the  amount  of 
capital  stock,  and  the  number  of  shares  into  which  it  is 
divided,  the  names  and  places  of  residence  of  the  subscrib- 
ers, and  the  amount  of  stock  taken  by  each,  shall  be  sub- 
scribed to  said  articles  of  association.  Whenever  the  stock 
subscribed  amounts  to  the  sum  of  five  hundred  dollars  per 
mile  of  the  proposed  road,  copies  of  the  articles  of  associa- 
tion  shall  be  filed  in  the  office  of  the  recorder  of  each  county 
through  which  the  road  is  to  pass,  and  shall  from  that  time 
be  a  corporation,  known  by  the  name  assumed  in  [its]  arti- 
cles of  association."     i  G.  &  H.  474. 

In  the  present  case,  every  requirement  of  the  above  sec- 
tion was  fully  complied  with  except  setting  forth  ''  the  places 
of  residence  of  the  subscribers."    There  were  twenty-seven 
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subscribers  to  the  articles  of  association,  and  the  |>Iaces  of 
the  residence  of  only  two  of  them  are  set  forth. 

It  is  insisted  by  counsel  for  appellants,  that  setting  forth 
the  places  of  residence  of  the  subscribers  is  imperatively 
required  by  the  statute,  and  is  absolutely  essential  to  the  legal 
existence  of  the  corporation,  and  that  if  one  of  the  require- 
ments of  the  statute  may  be  dispensed  with,  all  may  be ; 
that  it  has  not  been  left  to  construction,  but  that  the  legisla- 
ture has  prescribed  the  terms  and  conditions,  upon  a  compli- 
ance with  which  a  corporation  may  be  organized,  as  is  shown 
by  the  use  of  the  following  words :  "  By  complying  with  the 
following  requirements." 

On  the  other  hand,  it  is  argued  that  the  failure  to  affix  to 
the  names  of  the  subscribers  their  places  of  residence  is  a 
mere  formal  defect  of  a  very  technical  character.  It  does 
not  go  to  the  existence  or  constitution  of  the  corporation. 
It  goes  only  to  the  description  of  the  persons  who  com- 
pose it  When  their  names  are  given,  the  subscribers  are 
sufficiently  identified,  and  the  statute  is  substantially  com- 
plied with. 

It  is  further  contended  by  counsel  for  appellee,  that  while 
a  strict  construction  will  be  adopted  as  to  questions 
relating  to  the  power  of  dealing  in  a  corporate  capacity,  a 
liberal  construction  will  be  adopted  as  to  questions  relating 
to  the  mere  manner  of  getting  into  operation  or  acquiring  a 
corporate  existence. 

Counsellor  appellee  refer  to  and  rely  upon  the  case  of 
Eakright  v.  The  Logansport^  etc,^  Railroad  Co,^  13  Ind.  404, 
as  establishing  the  proposition  that  the  requirement  to  state 
the  place  of  the  residenceof  the  subscribers  is  only  direc- 
tory. 

The  question  in  that  case  was,  whether  the  setting  forth, 
m  the  articles  of  association,  of  the  names  of  the  directors  was 
essential  to  the  legal  existence  of  the  corporation.  The  court 
say:  "  Here  the  directors  are  not  named  in  the  articles  of 
association ;  but  it  appears  that  they  were  elected  at  a  meet- 
ing of  the  subscribers,  after  the  stock  was  subscribed,  and 
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the  articles  were  constructed;  and  further,  at  the  same 
meeting  at  which  they  were  elected,  the  same  articles  of 
association  were  expressly  adopted  by  the  subscribers. 
Indeed,  all  the  requirements  of  the  statute  have,  in  this 
instance,  been  literally  pursued,  save  that  of  naming  the 
directors  in  the  articles  of  association,  and  that,  it  seems  to 
us,  has,  in  effect,  been  done  by  the  adoption  of  the  articles 
when  the  directors  were  elected." 

The  court  held  that  there  had  been  a  substantial  compli- 
ance with  the  requirements  of  the  statute,  as  the  names  of 
the  directors  had  been^  in  substance  and  effect,  set  forth. 
But  the  court,  after  having  decided  the  re^  question  involved, 
proceeded  to  express  an  opinion  upon  a  point  that  did  not 
q^rise  in  the  recprd,  as  the  statute  had  been  in  effect  complied 
with.  The  court  say:  "At  all  events,  the  requirement 
that  they  be  named  in  the  articles,  may  be  held  merely 
directory,  and  not,  in  view  of  the  facts  stated  in  the  com- 
plaint, essential  to  the  validity  of  the  corporation."  The 
facts  referred  to,  as  ^laving  been  stated  in  the  complaint, 
were  those  showing  that  the  names  of  the  directors  had,  in 
effect,  been  given.  In  our  opinion,  that  portion  of  the  above 
decision  which  held  the  requirement  merely  directory  is  not 
entitled  to  much  weight  or  consideration,  because  the  point 
was  really  not  before  the  ^ourt,  and  the  statement  is  made 
with  a  qualification  that  greatly  weakens  its  force. 

The  cases  of  Pifier  v.  Rhodes,  30  Ind.  309,  and  Rhodes  v. 
Piper,  40  Ind.  369,  are  ipuch  in  point.  In  such  cases  we 
held  that  th^  requirements  of  the  above  section  of  the  stat* 
ute  were  not  merely  directory,  but  were  imperative  and 
should  be  substantially  cpmpli^d  with.  The  omission  was 
the  failure  to  set  forth  in  the  articles  of  the  association  the 
name  of  such  association.  The  one  requirement  is,  under 
the  statute,  as  imperative  and  essential  as  the  other. 

The  case  of  The  Stafe,  ex  rel.  O'Btien^  v.  754^  Bethlehem^ 
eie.,  G.  R.  Co.^  32  Ind.  357,  involved  a  construction  of  the 
above  quoted  section  of  the  statute.  It  is  plainly  inferrible 
from  tb^  language  used  by  the  court,  that  it  w^  intended  to 
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hold  that  there  must  be  a  substantial  compliance  with  all  the 
requirem[ents  of  the  statute.  The  court  say :  .  "  The  infor- 
mation is  unskilfully  drawn,  is  uncertain  in  many  of  its  aver- 
mentSy  and  contains  much  useless  matter ;  but  we  think  that 
the  matters  alleged  in  the  first  specification  are  sufficient,  if 
true,  which  the  demurrer  admits,  to  show  that  the  associa- 
tion has  &iled  to  comply  with  several  of  the  requirements 
of  the  statute  which  are  essential  to  a  legal  organization  as 
a  corporation." 

The  omissions  complained  of  were  as  follows :  "  The 
first  charge  alleges,  that  the  pretended  articles  of  association 
did  not  set  forth  thq  name  assumed  by  the  company ;  that 
the  articles  of  association  do  not  contain  an  intelligent 
description  of  the  line  of  the  route  and  the  place  from  and  to 
which  it  is  proposed  to  construct  the  road  ;  nor  does  it  con- 
tain the  amount  of  the  capital  stock  of  the  company  or  the 
number  of  shares  into  which  it  is  divided,  or  the  names  and 
places  of  residence  of  the  subscribers  and  the  amount  of 
stock  subscribed  by  each/' 

The  precise  question  involved  in  the  case  under  consider- 
ation was  involved  in  the  above  case,  and  the  court  held 
that  it  was  essential  to  the  legal  organization  of  the  corpo- 
ration that  the  names  and  places  of  residence  of  the  sub- 
scribers must  be  set  forth  in  the  articles  of  the  association. 
Such  is  the  plain  requirement  of  the  statute.  The  require- 
ments enumerated  in  the  first  section  of  the  act  are  plainly 
and  distinctly  set  forth,  and  it  is  expressly  declared  in  such 
section  that  a  corporation  may  be  organized  by  complying 
with  the  requirements  therein  specified.  We  are  now  asked 
to  hold  that  the  corporation  was  legally  organized  by  com- 
pl3rtng  with  a  part  of  such  requirements.  The  legislature 
has  made  no  discrimination  between  the  requirements,  by 
making  some  of  them  directory  and  others  imperative,  and 
we  possess  no  power  to  do  so.  The  legislature  has  declared, 
in  plain  and  unambiguous  language,  that  "  the  names  and 
places  of  residence  of  the  stockholders''  shall  be  set  forth  in 
the  articles  of  association,  and  the  effect  of  the  failure  to 
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make  such  allegation  is  not  left  to  construction^  but  is  made 
a  condition  precedent  to  the  legal  organization  of  the  cor- 
poration. 

In  Garrigusv,  Tfie  Board  of  Commissioners  of  Parke  County^ 
39  Ind.  66,  we  laid  down  certain  rules  of  construction  as 
applicable  to  corporations,  to  which  we  adhere. 

The  learned  counsel  for  appellee  have  pressed  upon  our 
consideration  the  inconvenience  and  loss  which  would  result 
from  our  holding  the  organization  of  the  corporation  incom- 
plete, by  reason  of  the  failure  to  set  forth  in  the  articles  of 
association  the  places  of  residence  of  the  stockholders. 
There  is  no  hardship  or  injustice  in  requiring  those  who 
seek  to  be  clothed  with  the  power  of  imposing  taxes  upon 
the  property  and  burdens  upon  the  shoulders  of  others  to 
comply  with  the  plain,  unambiguous,  and  undoubted  require- 
ments of  the  statute  which  confers  the  power.  The  legisla- 
ture has  prescribed  the  conditions  upon  which  these  corporate 
and  extraordinary  powers  may  be  exercised,  and  it  is  but 
reasonable  and  just  that  those  who  accept  the  benefits  con- 
ferred should  comply  with  the  conditions  imposed.  If  loss 
and  inconvenience  result,  it  may  have  a  tendency  to  induce 
persons  getting  up  such  organizations  to  secure  the  services 
of  persons  possessed  of  sufficient  knowledge  and  skill  to 
perfect  an  association  in  conformity  with  the  law,  and  thus 
relieve  corporations  from  expensive  litigation  and  the  courts 
from  being  crowded  with  unnecessary  suits.  The  gravel 
road  and  ditching  associations  have  been  a  fruitful  source 
of  vexatious  and  expensive  litigation,  the  most  of  which 
could  have  been  prevented  by  the  exercise  of  care  and  skilL 
The  disastrous  consequences  of  the  want  of  care,  skill,  and 
prudence  should  teach  wisdom  to  those  engaged  in  organiz- 
ing and  managing  such  associations. 

In  the  case  in  judgment,  the  capital  stock  was  twelve  thou- 
sand dollars.  The  two  stockholders  whose  places  of  resi- 
dence are  given  subscribed  for  fifteen  hundred  dollars  of 
stock,  a  sum  wholly  insufficient  to  authorize  the  organization 
of  the  corporation.    In  legal  eflfect,  the  case  therefore  stands 
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as  though  none  of  the  places  of  residence  of  the  stock- 
holders were  set  forth. 

In  our  opinion,  the  court  below  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule 
the  demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


GiNN,  Executor,  v.  Coluns. 

Decedents*  Estates. — Claim, — No  formal  complaint  is  necessary  in  prosecat- 
ing  a  claim  against  the  estate  of  a  decedent ;  a  succinct  statement  of  the 
nature  and  amount  of  the  claim  is  all  that  the  statute  requires.  A  state- 
ment of  an  account  which  would  be  a  good  cause  of  action  against  a  liv- 
ing defendant  before  a  justice  of  the  peace,  is  a  sufficient  statement  of  a 
claim  against  a  decedent's  estate. 

Same. — Evidetue, — As  a  general  rule,  a  party  may  introduce  lus  evidence  in 
the  order  in  which  he  prefers ;  therefore,  on  the  trial  of  a  proceeding  to 
enforce  a  claim  against  a  decedent's  estate,  it  was  not  error  to  admit  evi- 
dence of  the  value  of  personal  service  rendered  by  the  plaintiff  to  the  dece- 
dent (his  father),  before  any  proof  was  given  of  an  express  promise  by  the 
decedent  to  pay  for  such  services. 

Same. —  Witness. — Executor. — On  the  trial  of  a  claim  for  services  rendered  to 
a  decedent  in  his  lifetime,  the  personal  representative  cannot  testify  as  a 
witness,  unless  called  as  such  by  the  opposing  party  or  by  the  court. 

From  the  Delaware  Common  Pleas. 

W,  March,  C.  E.  Shipley,  and  W.  Brothertan,  for  appellant 
T.  S.  Walterhouse,   y,  S.  Buckles^  and  y.   W.  Ryan^  for 
appellee. 

Downey,  C.  J. — ^This  was  a  claim  filed  by  the  appellee 
against  the  estate  of  the  said  testator,  in  the  common  pleas. 
The  cause  having  resulted  in  a  judgment  allowing  the  claim, 
the  executor  appealed  to  this  court,  and  has  here  assigned  as 
errors,    I.   The  overruling  of  his  demurrer  to  the  com- 
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plaint.  2.  Overruling  his  motion  for  anew  trial.  3.  Over- 
ruling his  motion  for  a  venire  de  novo,  4.  Overruling  his 
tnotion  for  judgment  non  obstante  veredicto. 

There  are  two  claims  copied  into  the  transact  As 
the  last  one  covers  fully  the  first,  it  must  be  held  to  have 
superseded  the  first,  according  to  section  559,  p.  273,  2  G. 
&  H.  As  there  does  not  appear  to  have  been  any  demurrer 
to  the  first,  we  will  presume'  that  the  demurrer  which  was 
filed  and  overruled  was  intended  to  apply  to  the  last  com- 
plaint or  claim  filed. 

This  claim  is  as  follows : 

"  The  estate  of  Elijah  Collins,  dec'd,  Dr. 
"  In  account  with  George  W.  Collins. 

"  To  board,  services,  and  maintenance  in  taking  care  of 
and  providing  for  said  Elijah  Collins,  and  for  care  and  pro^ 
visions  for  him  in  his  last  illness  to  the  time  of  his  death, 
February  24th,  1870,  said  board,  care,  and  maintenance 
extending  from  October  loth,  1867,  to  February  24th,  1870, 

^1200.00." 

This  is  followed  by  a  bill  of  particulars,  in  which  the  items 

are  set  forth  thus :    • 

"  The  estate  of  Elijah  Collins,  deceased. 

"  In  account  with  George  W.  Collins.  ' 

To  board  and  lodgings  from  Oct.  roth,  1867,  to  Feb- 
ruary 24th,  1870,  120  weeks,  @  J54.SO,  ^540.00 

To  services  in  taking  care  of  and  nursing  said  Elijah 

Collins  during  his  last  illness,  during  said  years,      6oaoo 

To  necessaries  furnished  said  ]^ijah  Collins  during  his 

last  illness,  during  said  years,  40OXX) 

To  amount  expended  for  nursing  and  caring  for  said 
Elijah  Collins  during  said  time,  not  included  in 
either  of  the  foregoing  items,  460.OO 


<2,ooo.oo" 


^2,ooo.go 

The  ground  of  demurrer  to  the  cause  of  actioQ,  claim,  or 
complaint,  was,  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.    The  statute  does  not  require  a 
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regular  complaint  in  such  cases,  but  only  a  succinct  state- 
ment of  the  nature  and  amount  of  the  clahn.  2  G.  &  H. 
501,  sec.  62.  This  court  said  in  Hannum  y.  Curtis^  13  Ind. 
206 :  *'  The  statute  to  which  we  have  referred,  does  not  require 
a  regular  complaint  tinder  the  ordinary  rules  of  pleading, 
but  merely  a  succinct  statement  of  the  claim,  which,  it  seems 
to  us,  will  be  sufficient  when  it  apprises  the  defendant  of  the 
nature  of  the  claim,  of  the  amount  demanded,  land  shows 
enough  to  bar  another  action  for  the  same  demand.  These 
have  been  ruled  to  be  the  requirements  <yf  what  the  law 
denominates  a  concise  statement  of  a  cause  of  action  in 
justices'  courts,  and  we  perceive  no  reason  why  they  may 
not  be  effective  as  the  proper  elements  of  the  statement  of  a 
claim  against  a  decedent's  estate.  R.  S.  1843,  P*  ^7^>  ^^• 
39;  4  Blackf.  13;  5  Blackf.  40;  11  Ind.  203/*  See  also 
Johnson  v.  Kentf  9  Ind.  252.  If  the  Items  which  m^e 
up  the  amounts  of  the  third  and  fourth  sums  in  die 
bill  of  particulars  should  have  been  set  forth  more  specifi- 
cally, counsel  should  have  asked  this  by  a  motion.  If  any 
part  of  the  claim  was  sufficient,  a  demurrer  to  it  generally 
could  not  be  sustained.  We  think  the  complaint  was  suffi- 
cient, and  that  the  court  committed  no  error  in  overruling 
the  demurrer  thereto. 

The  defendant's  answer  consisted  of  a  paragraph  of 
general  denial.  Second,  payment  by  the  deceased  in  his 
lifetime.  Third,  payment  by  the  executor.  And  fourth^ 
set-off.  The  plaintiff  replied  in  denial  of  the  second,  third, 
and  fourth  paragraphs  of  the  answer.  Not  all  the  reasons 
for  a  new  trial  stated  in  the  common  pleas  are  relied  upon 
in  this  court  Such  of  them  as  are  urged  here  by  counsel 
we  will  consider.  On  the  trial,  the  plaintiff  asked  several 
of  his  witnesses  this  question :  "  What,  in  your  opinion,, 
was  the  care  and  attention  bestowed  on  deceased  worth?" 
The  defendant  objected  to  the  question  being  asked,  for  the 
reason  that  the  care  and  attention  bestowed  oii  s^d  deceased 
were  bestowed  by  said  plaintiff  and  Isabella  Custer  jointly. 
Vol.  XLIU— x8 
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because  said  Isabella^  at  the  time  of  this  trial,  had  an  action 
pending  in  the  same  court  for  her  services  in  giving  such 
care  and  attention,  because  said  services  could  not  be  recov- 
ered for  at  all,  unless  by  virtue  of  an  express  contract  of  the 
deceased  to  pay  for  the  same,  the  plaintiff,  said  Isabella,  and 
the  deceased  being  father  and  his  children  at  the  time  of 
such  services,  living  together  as  members  of  one  family, 
and  because  such  contract,  if  any,  was  made  by  the  deceased 
to  and  with  the  plaintiff  and  said  Isabella  jointly.  These 
objections  were  not  allowed,  and  the  witnesses  were  per- 
mitted to  answer  the  question.  In  their  brief  counsel  for 
the  appellant  say :  "  Under  ordinary  circumstances,  the  ques- 
tion would  be  unobjectionable.  This,  however,  was  an  action 
brought  by  a  son  against  the  estate  of  his  father,  to  recover 
for  services  rendered  to  the  father  at  a  time  when  father  and 
son  and  daughter  were  living  together  as  members  of  one 
common  family,  rendered  under  circumstances  which  allowed 
of  no  recovery  of  their  value  by  the  plaintiff,  except  upon 
express  agreement  of  the  deceased  to  pay  therefor.  The 
evidence  shows  the  services  to  have  been  rendered  by  the 
plaintiff  and  his  sister  jointly.  The  question  should  have 
been,  'What  were  the  services  rendered  by  the  plaintiff 
worth?*  As  the  case  now  stands,  George  W.  Collins  has 
recovered  the  value  of  all  the  services  rendered  by  himself 
and  his  sister,  and  she  may  recover  the  value  of  the  services 
rendered  by  her  in  the  suit  now  pending,  in  which  she  is 
plaintiff" 

Strictly,  the  question  should  have  been  as  to  the  value 
of  the  care  and  attention  bestowed  on  the  deceased  by 
the  plaintiff.  But  we  think  the  question  must  have  been  so 
understood,  as  it  could  hardly  have  been  supposed  that  a 
compensation  for  the  services  bestowed  by  the  sister  could 
be  allowed  in  the  action  in  favor  of  the  plaintiff.  The 
ground  of  objection,  that  the  son  could  only  recover  upon 
proof  of  a  special  contract,  was  not  a  valid  reason  why  he 
should  not  be  allowed  to  prove  the  value  of  the  services 
rendered  by  him.     He  had  a  right  to  introduce  the  evidence 
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of  these  facts  in  his  own  order.  It  was  for  the  jury  to  decide 
whether  or  not  there  was  proof  of  the  contract  or  agreement 
by  the  deceased  to  pay  for  the  services,  etc.  The  court 
could  not  assume  that  the  contract  had  not  been  shown,  or 
would  not  be  shown,  as  a  reason  why  the  value  of  the  ser- 
vices should  not  be  proved.  The  proof  of  the  contract  to 
pay  need  not  necessarily  precede  the  proof  of  the  value  of 
the  services.  The  order  of  time  in  which  the  party  will 
introduce  the  evidence  in  support  of  the  different  parts  of  the 
action  or  defence  will,  generally,  be  left  to  the  discretion  of 
the  party  introducing  the  evidence.  Throgmorton  v.  Davis, 
4  Blachf.  174. 

But  on  another  ground,  we  think  there  is  little  or  no 
merit  in  this  objection  to  the  action  of  the  court  in  this  case. 
The  jury  found  specially  in  answer  to  interrogatories  pro- 
pounded by  the  defendant,  that  there  was  a  contract  between 
the  deceased  and  the  plaintiff,  by  which  the  deceased  was 
to  pay  the  plaintiff  for  the  services,  that  it  was  not  made 
with  the  plaintiff  and  his  sister  jointly,  and  that  the  amount 
found  by  them  in  their  general  verdict  was  due  to  the  plain- 
tiff after  deducting  the  amount  allowed  of  the  set-off. 

The  next  reason  relied  upon  for  a  new  trial  is,  that"the  court 
erred  in  refusing  to  allow  the  executor  to  be  sworn,  and  to  tes- 
tify generally  as  a  witness  on  behalf  of  the  defendant/'  There 
was  no  error  in  this  ruling.  By  the  express  provision  of  the 
statute,  neither  party,  in  such  a  case,  is  competent  to 
testify,  unless  required  by  the  opposite  party,  or  by  the 
court  trying  the  ^ause.     3  Ind.  Stat.  561,  ist  proviso. 

It  is  next  insisted  that  the  court  erred  in  allowing  the  sis- 
ter of  the  plaintiff  to  testify.  It  is  urged  that  she  was 
equally  interested  with  the  plaintiff  in  the  recovery.  \Vc 
think  this  objection  is  founded  upon  a  misapprehension  of  the 
facts  of  the  case,  and  is  not  well  founded. 

Counsel  do  not  urge  the  third  assignment  of  error,  that 
is,  that  the  court  should  have  awarded  a  venire  de  novo. 
We  see  no  ground  for  the  motion.  The  general  verdict  was 
as  follows:  "We,  the  jury,  find  for  the  plaintiff  and  assess 
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his  damages  at  seven  hundred  and  diirty-six  dollars  and 
fifty  cents." 

There  is  no  ground  for  the  motion  for  judgement  nan 
obstante  veredicto.  The  defendant  denied  generally  the  com- 
plaint, and  the  plaintiff  denied  generally  the  set-ofC  In  such 
case,  we  do  not  see  how  there  could  be  a  judgment  for  the 
defendant  on  the  pleadings,  or  non  obstante  veredicto. 

We  find  no  grround  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 
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Lynch  et  al.,  Ex'rs,  v.  Jennings,  Adm'r* 

SpsaFic  Performance. — Tender. — ^Where  a  purchaser  of  real  estate  brings 
suit  for  the  specific  perfonnance  of  an  executory  contract  of  sale,  it  is  not 
necessary  diat  he  should  make  an  unconditional  tender  of  the  purchase-money 
and  pay  the  same  into  court.  It  is  sufficient  for  him  to  tender  the  money  on 
condition  that  a  deed  is  made  to  him^  and  upon  the  refusal  of  the  vendor  to 
accept  the  money  and  perform  his  contract,  the  vendee  may  bring  his  action 
and  show  in  the  complaint  such  tender  and  refusal,  and  that  he  is  resdy, 
able,  and  prepared  to  pay  whatever  sum  may  be  found  due,  upon  a  decree  for 
a  specific  performance. 

Statute  op  Ldotations^ — Denumd.'^K  sued  B.  for  the  qacdfic  peiiannuioe 
of  a  contract  for  the  conveyance  of  real  estate.  In  his  complaint  A.  alleged 
a  tender  and  refusal  of  the  purchase-money,  and  brought  the  same  into  conit^ 
and  it  remained  in  the  hands  of  the  clerk.  Afker  years  of  litigation,  a  final 
decree  was  rendered  in  favor  of  A.  The  executors  of  B.  then  demanded  said 
sum  of  money  of  the  administrators  of  the  clerk,  who  had  died,  and  on  their 
refusal  to  pay,  suit  was  brought  for  its  recovery.  Answer,  that  more  than 
six  years  had  elapsed  since  the  rig^t  of  action  accrued,  prior  to  the  com- 
mencement of  suit. 

Held^  that  the  statute  of  limitalions  did  not  cbmmenee  to  nm  against  the  pbin- 
ti£&  until  after  a  demand  upon  the  defendants  for  the  return  of  the  money. 

VtJsrnaL'-^Special Fmdit^.'-^9J\i'fA  a  party  desires  to  object  to  the  condosions 
of  law  upon  a  special  finding  by  the  court,  he  should  except  to  such  con« 
duskms  of  law;  a  motion  for  judgment  oa  the  ^toal  liading  in  favor  of  tb^ 
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party  against  whom  the  finding  is  made  presents  no  question  for  review  in 
the  Supreme  Court. 
Same.— iKi/M«i. — Bill  of  Exeepfums,^^Mo^<ms  to  strike  out  portions  of  plead- 
ingSy  to  ngect  pleadings,  or  to  require  the  separalioo  of  the  same  into  distinct 
paragpfaphsy  are  unavailing  on  appeal  to  the  Supreme  Courts  unless  incorpo- 
nUed  into  the  record  by  bill  of  exceptions. 

From  the  Putnam  Common  Pleas. 

5.  Turman  and  X  Birch^  for  appellants. 

D,  jEI  Waiiamson  and  A.  Daggy^  for  appellee. 

BusKiRK,  J. — We  cannot  so  fully  show  what  this,  suit  was 
brought  for  as  by  copying  the  complaint  in  full,  which  is  as 
follows: 

"  State  of  Indiana,  Putnam  Common  Pleas  Court,  June 
term,  1867.  John  S.  Jennings,  administrator  of  the  estate 
of  Isaac  Ash,  deceased,  v.  John  Lynch  and  Armilda  R« 
McGinnis,  executors  of  the  last  will  and  testament  of  Jacob 
McGinnis,  deceased.  Comes  now  the  said  John  S.  Jennings 
as  administrator  of  the  estate  of  Isaac  Ash,  deceased,  and 
for  amended  and  substituted  complaint  herein,  says  that  in 
1849  ^^  ^^^  ^^h  contracted  and  sold  to  one  Jacob  Daggy 
a  certain  tract  or  parcel  of  land  situated  in  said  county. 
And  the  said  Ash  refusing  to  convey  the  same,  the  said 
Dag^  then  and  there  commenced  his  suit  for  the  specific 
performance  of  the  same  against  the  said  Ash;  and  for  the 
purpose  of  carrying  out  his  legal  proceeding  against  the 
said  Ash,  then  and  there  deposited  in  the  circuit  court  of 
said  county,  where  said  suit  was  then  pending,  the  purchase- 
money  or  consideration  for  said  land,  amounting  to  the  sum 
of  seven  hundred  and  ninety-two  dollars  and  seventy-five 
cents  in  gold^  and  then  and  there  placed  the  same  in  the 
hands  of  Jacob  McGinnis,  who  was  then  and  there  the  clerk 
of  said  court  and  became  the  custodian  of  said  money. 
And  the  plaintiff  says  that  such  proceedii^s  were  afterward 
had,  that  the  said  court  by  its  order  and  decree  vested  the 
title  of  s^d  land  in  the  said  Jacob  Ds^gy,  then  and  there  leaving 
the  purchase-mooey  aforesaid  in  the  custody  aforesaid,  the 
property  of  the  said  Ash.    And  the  plaintiff  further  says 
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that  afterward  the  said  Ash  departed  this  life,  and  letters  of 
administration  were  duly  granted  on  his  estate  to  Oliver  P. 
Ash,  who,  as  such  administrator,  drew  said  seven  hundred 
and  ninety-two  dollars  and  seventy-five  cents  out  of  the 
hands  of  the  said  McGinnis  as  a  part  of  the  assets  in  said 
estate.  And  the  plaintiff  further  says  that  afterward  the 
heirs  of  said  Isaac  Ash,  deceased,  prosecuted  their  writ  of 
error  to  the  Supreme  Court  of  the  State,  for  the  purpose  of 
reversing  the  decree  of  the  Putnam  Circuit  Court  in  the  mat- 
ters of  said  land,  and  for  the  purpose  of  prosecuting  said 
writ,  the  said  plaintiff,  as  administrator  de  bonis  nan  of  the 
estate  of  said  deceased,  at  the  instance  and  request  of 
said  heirs,  re-deposited  the  said  money,  seven  hundred  and 
and  ninety-two  dollars  and  seventy-five  cents,  with  the  said 
McGinnis,  still  remaining  said  clerk,  and  then  and  there 
took  his  receipt  for  the  same,  which  is  now  made  a  part 
of  this  complaint  by  copy.  And  the  plaintiff  says  that 
on  said  writ  of  error  aforesaid,  the  Supreme  Court  of  the 
the  State  reversed  and  set  aside  said  decree  of  the  Putnam 
Circuit  Court,  leaving  the  title  to  said  lands  in  the  said 
Ash's  heirs.  But  the  plaintiff  charges  that  in  the  mean- 
time, before  the  prosecution  of  said  writ  of  error,  the  said 
Daggy  had  contracted  and  sold  to  divers  persons  parts 
and  subdivisions  of  said  lands  so  purchased  of  said  Ash 
as  aforesaid,  and  perfected  the  same  by  conveyances,  etc., 
and  held  the  possession  of  all  said  tract. 

"  And  the  plaintiff  further  says  that  afterward  the  heirs 
of  said  Ash,  deceased,  commenced  their  legal  proceedings 
in  the  common  pleas  court  of  said  county,  against  the  said 
Jacob  Daggy  and  others,  for  the  purpose  of  settling  all 
questions  of  title  and  rights  of  possession  to  said  tract  of 
land  described  in  said  first  suit  against  said  Ash,  and  to 
have  partition  of  the  same  according  to  their  respective 
legal  rights,  and  such  proceedings  were  thereupon  had  that 
partition  was  ordered,  four-fifths  to  the  heirs  of  said  Ash, 
deceased,  and  one-fifth  to  the  said  Daggy.  And  the  plain- 
tiff further  says  that  the  said  Daggy  and  others  prayed  and 
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took  their  appeal  to  the  Supreme  Court  from  the  decree  of 
the  Putnam  Common  Pleas,  and  such  proceedings  were 
thereupon  had  that  the  Supreme  Court  reversed  and  set  aside 
said  decree,  and  declared  the  title  to  said  lands  involved  in 
the  said  first  and  last  litigation  to  be  in  the  said  Jacob  Daggy 
and  his  assignees,  by  virtue  of  his  purchase  first  above  alleged 
and  the  decree  of  said  Putnam  Circuit  Court  thereon,  with 
directions  to  dismiss  the  suit  of  said  Ash's  heirs,  and  to  ren- 
der final  decree  for  the  said  Daggy  and  his  assigns,  then  and 
there  and  thereby  vesting  and  quieting  the  title  to  said  lands 
in  said  Daggy  and  his  assigns,  a  copy  of  which  decree  is  filed, 
and  divesting  the  heirs  of  the  said  Ash  of  all  claim  or  title 
to  said  lands.  And  the  plaintiff  further  says  that  during  all 
the  time  aforesaid,  the  money  so  deposited  by  the  said  Jen- 
nings, as  the  administrator  of  the  estate  of  the  said  Ash, 
remained  in  the  hands  of  the  said  McGinnis,  and  equitably 
became  the  money  of  the  estate  of  the  said  Ash,  deceased ; 
that  it  was  the  consideration-money  for  said  lands,  and  as 
the  lands  were  finally  decreed  to  be  in  the  said  Daggy  and 
his  assigns,  that  he,  as  such  administrator,  should  draw 
the  money  out  of  the  hands  of  the  said  McGinnis,  for  the 
purpose  of  making  the  same  assets  to  pay  debts  of  said  Ash. 
And  he  further  says  that  said  McGinnis  died  testate,  and 
that  John  L3mch  and  Armilda  R.  McGinnis  became  execu- 
tors of  the  estate  of  said  deceased,  and  that  said  estate  is  yet 
pending  in  court,  and  that  he  demanded  said  money  of  said 
Lynch,  who  refused  to  pay  the  same.  He  mak^s  said  Daggy 
a  party  to  this  proceeding,  and  prays  a  judgment  against  the 
estate  of  said  McGinnis  for  said  sum  of  money,  and  for  other 
proper  relief." 

The  receipt  referred  to  in  and  made  a  part  of  the  com- 
plaint is  as  follows : 

"  Whereas  Jacob  Daggy  instituted  a  suit  in  the  Putnam 
Circuit  Court  against  Isaac  Ash,  aild  paid  into  court  for  the 
use  of  said  Ash  seven  hundred  and  ninety-two  dollars  and 
seventy-five  cents,  which  was  refused  by  said  Ash  in  his  life- 
time, but  was  taken  out  by  the  administrator  of  said  Ash, 
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without  the  consent  of  the  heirs  of  said  Ash,  as  is  said ;  and 
vhereas  the  said  heirs  have  prosecuted  the  said  action  inta 
the  Supreme  Court  and  directed  the  administrator  de  botiis 
non  to  renlcliver  said  sum  to  the  c)erk  of  the  Putnam  Cir- 
cuit Court,  to  abide  the  ^ventof  that  suit,  and  said  adminis- 
trator has  this  day  deposited  for  the  purpose  aforesaid  said 
sum  of  seven  hundred  and  ninety-two  dollars  and  seventy- 
five  cents  in  my  office^  July  27th^  1855, 

"Jacob  McGikmis, 
"  Clerk  of  the  C.  C.  of  .Putnam  County." 

It  appears  by  the  return  tp  a  eertwrari^  that  the  above  com* 
plaint  was  filed  as  a  claim  against  the  estate  of  Jacob  Mc* 
Ginnis,  deceased;  and  that  such  claim  was  placed  on  the 
appearance  docket  for  allowance^  and  not  being  allowed^  was^ 
transferred  to  the  issue  docket  for  trial  There  was  alsa 
filed  with,  and  as  constituting  a  part  of  the  above  complaint^ 
a  bill  of  particulars  showing  the  nature  of  the  claims  Th^ 
cbim  was  sworn  ta 

A  demurrer  waa  overruled  to  the  complaint,  and  the  appet* 
hnts  excepted^ 

The  appellants  then  filed  aa  answer  consisting  of  seven 
paragraphs.  The  substance  of  the  several  paragraphs  was 
as  follows : 

1.  The  general  denial 

2.  Payment  by  McGinnis  to  plaintiff. 

3.  That  the  money  deposited  by  the  plaintiff  was  the 
money  of  the  heirs  of  said  Ash,  deceased ;  the  names  of 
the  heirs  are  given ;  that  the  same  was  a  special  deposit 
made  by  said  heirs,  through  and  by  the  administrator  of  said 
estate,  and  amounted  to  a  payment  by  said  administrator 
to  said  heirs  of  so  much  of  their  disttibutive  shares  of  said 
estate,  and  that  it  was  regarded  and  treated  as  such  pay- 
ment by  such  administrator  and  the  said  he^rs ;  that  subsequent 
to  such  deposit  one  of  the  heirs  of  said  Ash  sold  and 
conveyed  her  interest  in  the  lands  in  controversy  to  Addt«^ 
son  Daggy,  and  transferred  her  interest  ia  t&D  money  so 
deposited  ta  said  Daggy^  who^  with  the  kaomdedge  of  the 
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plaifltiir  and  said  heirs,  received  from  McGinnis,  clerk,  the 
sum  of  one  hundred  and  fifty-eight  dollars  and  fifty-five 
cents,  that  being  the  one-fiflh  part  thereof;  wherefore^^ 
that  the  residue  of  said  money  belongs  to  the  balance  of 
such  heirs. 

4.  That  the  money  so  deposited  was.  a  re-deposit  of 
certain  moneys  that  had  theretofore  been  deposited  with 
the  said  clerk  by  one  Jacob  Daggy,  in  support  of  a  tender 
of  payment  for  certain  lands  alleged  to  have  been  pur- 
chased by  him  of  said  Isaac  Ash,  and  for  conveyance  of 
title  to  which  said  lands  be  brought  bis  said  actio/i,  and 
which  money  is  charged  to  have  been  lifted  by  the  adoain*^ 
istrator  of  said  Ash»  deceased,  after  his  death  and  without 
the  consent  of  the  heirs  of  the  said  Asl^  and  which  was 
under  the  direction  of  the  said  heirs,  and  to  enable  them  ta 
prosecute  said  action  so  brought  as  aforesaid  to  the  Supreme 
Court,  and  that  said  money  was  especially  re-deposited  to- 
abide  the  event  of  said  suit;  and  that  said  suit  was  pro£^> 
ecuted  to  final  decision  in  the  Supreme  Court,  where  said 
cause  was  reversed,  and  the  court  below  was  directed  ta  rea* 
der  judgment  for  such  heirs,  and  that  final  judgment  was 
rendered  by  the  circuit  court  on  the  2d  day  of  April,  1857^. 
when  the  right  of  such  heirs  to  demand  and  recdlve  such, 
money  became  fixed  and  absolute,  and  that  more  than  six 
years  had  elapsed  since  the  right  of  action  had  accrued  and 
the  bringing  of  the  action. 

5.  The  fifUi  paragraph^  after  giving  a  full  history  of  the 
several  suits  between  Daggy  and  Asb»  and  the  heirs  of 
Ash  and  assignees  of  Daggy,  as  set  out  in  the  complaint^ 
alleges  that  the  money  so  deposited  became  the  money 
of  the  said  Jacob  Daggy* 

6.  The  sixth  paragraph  alleges  that  McGinnis  ceased  ta 
he  derk  of  said  county  on  the  ■  »  day  of  ,  1859,^ 
and  was  succeeded  by  one  Melvin  McKee,  who  by  virtue 
of  his  o6ice  'became  the  legal  custodian  of  the  books, 
papers^  records,,  and  effects  of  the  office  of  clerk  of.  said 
county^  and  concludes  with  w  avern^nt  that  the  suit  to 
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recover  the  money  so  deposited  should  have  been  brought 
gainst  the  said  McKee,  and  not  against  the  estate  of  the 
said  McGinniSy  deceased ;  but  it  is  not  alleged  as  a  matter 
of  fact  that  the  money  so  deposited  with  the  said  McGinnis 
was  by  him  paid  over  to  his  successor  in  office. 
The  seventh  paragraph  of  the  answer  is  as  follows  : 
**  7.  And  for  further  and  seventh  amended  answer  to  the 
said  action  of  the  plaintiff,  the  defendants  say  that  said 
money  referred  to  in  the  complaint  was  specially  deposited 
with  said  McGinnis  by  the  heirs  of  Isaac  Ash,  deceased,  for 
the  purpose  of  enabling  them  to  prosecute  their  writ  of 
error  to  the  Supreme  Court  in  the  said  action  brought  by 
Jacob  Daggy  against  Isaac  Ash  and  first  referred  to  in  said 
complaint,  and  for  said  heirs ;  and  at  their  instance  and  request 
as  averred  in  said  complaint,  the  plaintiff  made  said  special 
deposit  of  said  money,  as'  shown  by  the  writing  styled  by 
plaintiff  a  '  receipt,'  a  copy  of  which  is  attached  to  said 
complaint,  and  as  is  averred  in  said  complaint. 

"  And  defendants  charge  that  after  making  said  deposit  as 
aforesaid  for  said  heirs,  the  said  plaintiffliad  no  right  inchoate, 
contingent,  or  otherwise  in  said  deposit  money.  And  defend- 
ants say  that  the  plaintiff  in  his  affidavit  attached  to  said 
complaint  recognized  a  payment  by  said  McGinnis  to  one 
Addison  Daggy,  as  the  assignee  of  Evaline  Holland  and  her 
husband,  Granville  Holland,  who  are  of  the  heirs  of  the  said 
Isaac  Ash,  deceased,  there  being  five  children  and  heirs,  and 
the  said  Evaline  Holland  being  one  of  said  five ;  that  said 
plaintiff  therein  on  oath  stated  that  *  one-fifth  thereof,' 
meaning  said  deposit  money,  one  hundred  and  fifty-eight 
dollars  and  fifty-five  cents,  has  been  paid.  And  defendants 
charge  that  said  payment  so  as  aforesaid  recognized  by  the 
plaintiff  was  made  to  Addison  Daggy  as  such  assignee  of 
said  Evaline  Holland  and  husband,  and  to  no  other  or  differ- 
ent person ;  and  defendants  say  that  by  reason  of  the  prem- 
ises, Oliver  H.  P.  Ash,  Isaac  N.  Ash,  Eliza  I.  Hensley,  and 
Cynthia  M.  Wingate  and  her  husband,  Robert  M.  Wingate, 
the  four  other  and  only  heirs  of  said  Isaac  Ash^  deceased, 
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except  said  Holland  and  wife,  are  entitled  to  recover  what- 
ever sums  of  said  deposit  may  be  unpaid,  and  that  plaintiff 
has  no  right  thereto  and  is  estopped  and  precluded  by  his 
own  act  and  declarations  under  oath  in  said  affidavit  attached 
to  the  original  complaint  herein  (which  by  reference  is  made 
part  of  this  answer),  as  well  as  by  the  express  terms  and 
conditions  of  said  deposit,  from  setting  up  any  claim  to  said 
fund  or  any  part  thereof;  wherefore,"  etc. 

A  demurrer  was  filed  to  all  the  paragraphs  of  the  answer 
but  the  first.  The  demurrer  was  sustained  to  the  fourth, 
fifth,  sixth,  and  seventh,  and  overruled  as  to  the  second  and 
third,  and  proper  exceptions  were  taken. 

The  death  of  Jacob  Daggy  was  suggested,  and  his  admin- 
istrator, Charles  W.  Daggy,  was  substituted  as  defendant, 
who  filed  an  answer,  in  which  he  disclaimed  any  and  all  inter- 
est in  said  matters  in  said  suit  involved,  and  any  claim  to 
said  money  so  deposited  as  in  the  complaint  and  answers 
alleged. 

There  was  a  reply  to  the  second  and  third  paragraphs  of 
the  answer. 

The  cause  was,  by  the  agreement  of  the  parties,  submit- 
ted to  the  court  for  trial.  The  court  rendered  a  special  find- 
ing of  facts  and  his  conclusions  of  law  thereon,  but  we  do 
not  deem  it  necessary  to  set  out  the  special  finding  of  facts, 
because  they  are  in  substance  those  stated  in  the  complaint. 
There  was  no  exception  to  the  conclusions  of  law,  but  there 
was  a  motion  for  judgment  for  the  appellants  upon  such 
finding. 

There  was  a  motion  for  a  new  trial,  which  was  overruled 
The  evidence  is  not  in  the  record. 

The  appellants  have  assigned  the  following  errors  : 

1.  For  error  of  court  in  overruling  motion  of  defendants 
to  compel  plaintiff  to  paragraph  his  amended  and  supple- 
mental complaint. 

2.  Error  of  the  court  in  overruling  demurrer  to  the  com- 
plaint. 

3.  Error  of  the  court  in  overruling  the  motion  of  the 
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defendant  to  strike  out  certain  portions  of  the  complaint. 

4*  Error  of  the  court  in  overruling  defendants'  motion  to 
reject  the  separate  answer  of  Charles  Daggy,  administrator 
of  the  estate  of  Jacob  Hdi^ggy,  deceased. 

5*  Error  of  the  court  in  overruling  motioo  to  strike  out 
certain  parts  of  the  separate  answer  of  Charles  W.  Daggy. 

The  6th>  7th^8th»  and  9th  errors  were  based  upon  the  action 
of  the  court  in  sustaining  demurrers  to  the  4th^  Jth,  6tb,  and 
7th  paragraphs  of  the  answer. 

10.  Error  of  the  court  in  overruling  motion  of  the 
defendants  for  judgment  in  their  &vor  upon  the  special  find* 
ings  of  the  court. 

11.  Error  of  the  court  in  overruling  motion  for  a  new 
trial. 

The  1st.  3d,  4th,  and  5th  assignments  of  error  (M-esent  no 
questions  for  our  decision,  for  the  reason  that  such  ques- 
tions are  not 'reserved  by  a  bill  of  exceptions. 

The  loth  assignment  of  error  presents  no  question,  be- 
cause the  appellants  should  have  excepted  to  the  decision 
of  the  court  upon  the  conclusion  of  law.  The  modon  for 
judgment  on  speciai  findings  presents  no  question  for 
review  here.     Cruaan  v.  Smithy  41  Ind.  2S8. 

The  evidence  is  not  in  the  record,  and  consequently  no 
question  is  presented  by  the  nth  assignment  of  error. 

This  leaves  for  our  consideration  the  2d,  6th,  7th,  8th,  and 
9th  assignments  of  error. 

The  material  facts  averred  m  the  coaiplaint  and  answers 
were  these : 

Jacob  Daggy  dainaed  to  have  purchased  from  Isaac  A^ 
certain  real  estate,  for  which  he  owed  him  ^792.75.  Daggy 
tendered  to  Ash  that  sum  and  demanded  a  deed.  Ash 
refused  to  accept  the  money  or  make  the  deed,  Daggy 
filed  a  complaint  for  a  specific  performance  of  the  contract 
and  paid  into  court  for  the  use  and  benefit  of  Ash  the  above 
named  sum  in  gold.  An  issue  was  formed  and  tried  and 
resulted  in  a  decree  for  a  specific  performance.  Ash  died 
intestatei   and  an  administrator  was  appointed   upon   his 
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estate,  who  received  from  tbe  cleiic  of  said  court  the  above 
named  sum.  Afterward,  tiie  heirs  of  Ash  •  determined  to 
appeal  from  such  decree  to  the  Supreme  Court,  and  at  their 
request  the  administrator  re-deposited  such  money  with  the 
clerk  of  such  court  and  took  his  receipt  therefor,  as  set  out 
in  the  complaint  The  decree  was  reversed  in  the  Supreme 
Court.  While  Daggy  was  supposed  to  be  tbe  owner  of  such 
real  estate,  he  sold  certain  ptntions  of  it  to  divers  persons, 
to  whom  he  made  deeds,  and  who  were  placed  in  possession 
of  the  parts  so  purchased.  The  heirs  of  Ash  commenced 
another  action,  to  quiet  the  title  to  and  obtain  partition  of 
the  lands  which  Daggy  claimed  to  have  purchased.  The 
case  was  decided  in  favor  of  the  plaintifls.  From  this  judg- 
ment, Daggy  and  others  appealed  to  the  Supreme  Court, 
where  the  judgment  below  was  reversed,  and  tiie  court 
below  was  ordered  to  render  a  final  juc^ment  in  favor  of 
Daggy  and  the  persons  claiming  under  htm,  which  was 
accordingly  done.  The  result  of  these  several  suits  was 
that  Daggy  got  the  land  in  controversy.  The  money 
deposited  by  the  administrator  of  Ash  with  the  clerk 
remained  in  his  possession  during  the  continuance  of  the 
litigation.  The  clerk  died  with  the  money  in  his  possession. 
The  motoey  was  demanded  of  die  executors  of  the  clerk  by 
the  administrator  of  Ash,  and  payment  being  refused,  this 
action  was  brought  to  recover  the  same.  The  court  below 
rendered  judgment  in  favor  of  the  estate  of  Ash,  from 
which  the  executors  of  McGinnis,  the  clerk,  have  appealed 
to  this  court  and  seek  a  reversal  upon  several  grounds. 

It  is,  in  the  first  place,  insisted  that  the  payment  of  the 
money  into  court  did  not  vest  the  same  in  Ash. 

It  is  claimed,  in  the  second  place,  that  the  administrator 
of  Ash  deposited  die  money  widi  the  clerk  to  abide  the 
event  of  that  suit,  and  as  that  particular  suit  was  decided  in 
favor  of  the  heirs  of  Ash,  tbe  money  again  became  the 
property  of  Daggy,  if  he  ever  lost  the  title  thereto. 

It  is,  in  the  third  place,  argued,  that  if  the  final  determi- 
nation of  the  controversy  deprived  Daggy  of  any  equitable 
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interest  in  the  money,  the  title  thereto  was  vested  in  the 
heirs,  and  not  in  the  administrator  of  Ash,  and  that  the  suit 
should  have  been  brought  by  them,  and  not  by  him.  The 
fourth  position  assumed  is,  that  the  action  is  barred  by  the 
statute  of  limitations.  The  fifth  position  assumed  by  coun- 
sel for  appellants  is,  that  the  appellee  is  estopped  fi'om  main- 
taining the  action  in  his  representative  capacity. 

Jacob  Daggy  had  the  clear  and  undoubted  right  to  main- 
tain his  action  for  a  specific  performance  of  the  executory 
contract,  without  making  a  strict  and  unconditional  tender, 
and  without  paying  the  money  into  court.  It  would  have 
been  sufficient  for  him  to  have  tendered  the  money,  upon  the 
condition  that  a  deed  was  made  to  him,  and  upon  the  refusal 
to  accept  the  money  and  perform  the  contract,  he  might 
have  brought  his  action  and  shown  in  the  complaint  such 
tender  and  refusal,  and  that  he  was  ready,  able,  and  prepared 
to  pay  whatever  sum  was  found  to  be  due,  upon  a  decree 
for  a  specific  performance. 

The  difference  between  a  strict  and  unconditional  tender 
and  a  conditional  tender  is  stated  with  great  accuracy  and 
clearness  by  Mr.  Chief  Justice  Shaw  in  Irvin  v.  Gregory, 
13  Gray,  215,  which  was  an  action  for  specific  performance 
and  involved  the  questions  of  whether  there  had  been  a 
sufficient  tender,  and  whether  such  tender  should  have  been 
kept  good  by  the  payment  of  money  into  court 

The  learned  judge  said : 

**  When  a  strict  tender  of  money  is  required,  it  must  be 
an  unconditional  offer  of  the  full  amount  due,  leaving  it  only 
at  the  will  of  the  other  to  accept  it. 

"  But  when,  in  their  nature,  the  stipulations  are,  the  one  to 
pay  money  and  the  other  to  execute  a  conveyance,  and  no  time 
fixed,  and  no  provision  that  either  is  to  be  done  first,  the 
covenants  are  mutual  and  dependent.  The  one  is  not  bound 
to  pay,  without  receiving  his  conveyance ;  nor  the  other  to 
part  with  his  land,  without  receiving  his  money.  The  per- 
formances must  be  simultaneous.  In  such  case,  it  is  not  neces- 
sary on  the  part  of  the  purchaser  to  make  a  strict  tender,  and 
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actually  to  deliver  overthe  money  unconditionally,  without  his 
deed;  it  is  sufficient  that  upon  reasonable  notice  to  the  owner 
he  is  ready  and  willing  to  perform,  and  when  the  performance 
is  the  payment  of  the  money,  that  he  has  the  money  and  is 
able  and  prepared  to  pay,  and  demands  the  deed,  and  the 
other  absolutely  refuses  to  receive  the  money  and  execute 
the  deed ;  that  is  a  sufficient  tender  of  performance  to  war- 
rant the  party  so  offering  to  maintain  his  action.  And  there 
may  be  both  dependent  and  independent  stipulations  in  the 
same  agreement.  Kane  v.  Hood^  13  Pick.  281;  Couch  v. 
IngersoU,  2  Pick.  292." 

The  same  learned  judge,  on  page  219,  says :  "  When  money 
is  brought  into  court,  with  a  plea  of  tender,  it  is  an  admis- 
sion of  the  party  bringing  it  that  the  adverse  party  is  enti- 
tled to  it,  and  may  take  it  out  when  he  pleases.  But  in  a 
suit  for  specific  performance,  it  is  sufficient  for  the  plaintiff  to 
offer  by  his  bill  to  bring  in  his  money,  whenever  the  sum  is 
liquidated,  and  he  has  a  decree  for  performance." 

It  was  held  by  this  court  in  Reed  v.  Armstrongs  18  Ind. 
446,  that  "  a  tender,  followed  by  bringing  the  money  into 
court,  is  regarded  as  a  payment  at  the  time,  and  the  person 
pleading  it  cannot  withdraw  the  money  so  deposited,  whether 
the  verdict  be  for  the  same,  or  a  greater  amount  than  the  sum 
tendered,  but  tlie  same  must  be  paid  to  the  plaintiff." 

The  settled  rule  is,  that  where  a  strict  and  unconditional 
tender  is  required,  it  must  be  kept  good  by  the  actual 
payment  of  the  money  into  court  for  the  sole  and  exclusive 
use  of  the  party  to  whom  the  tender  was  made.  In  such 
case,  the  tender  and  payment  is  an  admission,  on  the  part  of 
the  party  making  the  tender  and  paying  the  money,  that  the 
adverse  party  is  entitled  to  it  and  may  take  it  out  whenever 
he  pleases. 

But  where  the  tender  is  conditional,  as  in  a  suit  for  specific 
performance,  or  to  have  a  deed  absolute  upon  its  face  decreed 
to  be  a  mortgage,  or  the  like,  the  payment  of  the  money  into 
court  is  not  an  admission  that  the  money  so  paid  into  court 
belongs  unconditionally  to  the  adverse  party,  but  it  is  an 
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admission  that  the  money  belongs  to  the  adverse  party 
whenever  the  condition  upon  which  the  tender  was  made, 
has  been  complied  with  by  such  party,  or  the  court  has 
decreed  a  perfbrmance  thereof 

When  a  strict  and  unconditional  tender  has  been  made 
and  followed  by  an  actual  payment  into  court,  the  adverse 
party  can  take  the  money  without  impairing  his  right. to 
prosecute  his  action.  But  when  money  is  tendered  on  a 
condition,  the  party  to  whom  the  tender  is  made  is  not 
entitled  to  the  money  until  there  has  been  a  performance  of 
the  condition ;  and  where  money  is  conditionally  paid  into 
court,  the  acceptance  of  the  same  is  an  admission  that  the 
party  so  paying  the  same  is  entitted  to  the  relief  prayed  for. 
A  party  can  not  receive  money  conditionally  paid  into  court 
while  he  denies  the  existence  of  the  contract  upon  which  it 
is  paid ;  for  otherwise,  in  an  action  for  specific  perfoimance,  a 
defendant  might  take  the  money  and  afterward  defeat  a 
decree  for  a  s^pecific  performance,  and  thus  retain  his  land 
and  get  the  purchase-money  both,  which  would  be  inequita- 
ble and  unjust.     S<nvk  v.  Holdridgty  2$  Ind  1*19. 

The  ruling  in  the  case  of  frvin  v.  Gregory^  supra,  was 
referred  to  and  followed  by  this  court  in  Hunter  v.  Bales,  24 
Ind.  299. 

An  examination  of  the  record  shows  that  the  money  in 
dispute  was  deposited  with  the  clerk  for  Ash,  upon  the  con- 
dition tliat  a  specific  performance  of  the  executory  contract 
was  decreed.  Ash  denied  the  contract  and  sought  to  defeat 
a  specific  performance.  He  refused  to  receive  the  money. 
The  court  decreed  a  specific  performance.  The  acceptance 
of  the  money  by  Ash  would  have  been  an  acknowledgment 
of  the  correctness  of  the  decree,  but  he  died  without 
receiving  the  money.  His  administrator  received  the  money 
from  the  clerk,  but  afterward  re-delivered  it  to  the  clerk. 
The  evident  purpose  of  the  administrator  was  to  place  the 
money  in  the  same  condition  that  it  was  in  before  he 
received  it  from  the  clerk.  This  action  being  against  the 
estate  of  the  clerk,  and  not  upon  his  ofiicial  bond,  it  is  not 
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'  necessary  for  us  to  decide  whether,  when  he  received  the 
money  from  the  administrator  of  Ash,  it  was  a  payment  to 
him  as  the  private  agent  of  such  administrator  .or  in  his 
official  capacity.     Sowle  v.  Holdridge,  supra.    The  most  favor- 
able view  for  the  appellants  that  can  be  taken  of  the  transac- 
tion b,  that  the  money  was  re-deposited  with  the  clerk,  subject 
to  the  same  conditions  as  when  originally  deposited  by 
Daggy.    The  judgment  in  favor  of  Daggy  having  been 
reversed,  Daggy  would  have  had  the  right  to  have  withdrawn 
the  money,  but  he  retained  the  possession  of  the  land  in 
dispute  and  left  the  money  in  the  hands  of  the  clerk.    By 
the  subsequent  action,  it  was  finally  decided  that  Daggy  was 
entitled  to  a  specific  performance,  and  he  obtained  a  title  to 
the  land.    As  we  have  seen,  he  admitted  that  Ash  was  entir 
tied  to  the  money,  if  he  got  the  land.     Daggy  gained  the 
land,  and  the  money  in  equity  belonged  to  Ash.     It  would 
be  a  very  narrow  and  illiberal  construction  of  the  receipt 
given  by  McGinnis  to  the  administrator  of  Ash  to  hold  the 
administrator  to  the  recital,  that  the  money  was  "to  abide 
the  event  of  that  suit"    Such  was  not  the  meaning  or  pur- 
pose of  the  parties.    The  true  purpose  was  to  place  the 
money  in  the  same  condition  it  was  in  when  deposited  by 
Daggy,  and  that  condition  was,  that  if  Daggy  gained  the 
land,  the  money  was  to  belong  to  Ash,  and  if  Daggy  lost 
the  land,  he  was  to  have  the  money.    Daggy  never  claimed 
the  money,  and  his  administrator  disclaims  all  title  to  the 
money  or  interest  in  the  suit.    The  rights  of  Daggy  are 
asserted  by  the  executors  of  McGinnis,  who  received  the 
money  and  retain   the  same  without  any  leg^  or  equitable 
claim  to  it    There  is  neither  justice  nor  equity  in  the  defence. 
But  it  is  earnestly  insisted  by  counsel  for  appellants,  that 
it  is  fully  shown  by  the  receipt  given  by  McGinnis  that  the 
money  had  become  the  property  of  the  heirs  of  Ash,  and 
that  it  was  deposited  by  them.     We  do  not  think   that 
instrument  can  bear  any  such  construction.    The  following 
(acts  are  recited  therein :     i.  That  Daggy  had  instituted  a 
Vol.  XLIIL— 19 
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suit  against  Ash  and  had  paid  into  court  ^792.65.  2.  That. 
Ash  had  refused  to  receive  the  money,  but  that  it  had  been 
taken  out  by  the  administrator  witliout  the  consent  of  the 
heirs  as  was  alleged.  3.  That  the  heirs  of  Ash  had  appealed 
the  said  cause  to  the  Supreme  Court  and  had  directed  the 
administrator  de  bonis  non  to  re-deliver  the  same  to  the  clerk 
of  the  Putnam  Circuit  Court,  to  abide  the  event  of  that  suit. 
4.  That  the  administrator  had  deposited  for  that  purpose  the 
sum  of  ^792.75.  .  The  only  connection  which  the  heirs  of 
Ash  had  with  the  transaction  was,  that  they  had  appealed  the 
case  and  directed  the  administrator  to  re-deliver  the  money  to 
the  clerk.  The  administrator  had  receipted  for  the  money, 
had  it  in  his  possession,  and  re-delivered  it  to  the  clerk.  The 
widow  of  Ash  was  entitled  to  certain  portions  of  the  real 
estate  and  personal  property  against  the  creditors  and  the 
heirs,  but  the  heirs  were  not  entitled  to  any  of  the  estate 
until  the  debts  were  paid.  The  Northwestern  Conference  of 
UntversaUsts  v.  Myers^  36  Ind.  375. 

It  is  alleged  in  the  complaint  in  the  present  action,  that 
the  estate  of  Ash  is  unsettled,  and  that  the  money  in  con- 
troversy was  needed  to  pay  the  debts.  We  entertain  no 
doubt  that  the  money  belongs  to  the  estate  of  Ash,  and  not 
to  his  heirs,  and  the  action  is  properly  brought  by  his  admin- 
istrator. 

Is  the  action  barred  by  the  statute  of  limitations?  We 
think  it  is  very  dear  that  it  is  not.  The  money  having 
been  deposited  with  McGinnis,  no  action  could  be  main- 
tained without  a  demand.  The  rule  Is,  that  the  statute  of 
limitations  does  not  operate  until  the  party  has  the  right  to 
.apply  to  the  proper  tribunal  for  relief.  Sec,  42,  Angell 
Limitations,  34;  Atherton  v.  WUliams^  19  Ind.  105. 
t  The  right  of  action  did  not  accrue  until  the  demand  was 
made.  The  suit  was  brought  soon  after  the  demand  was 
made. 

It  remains  to  inquire  whether  the  appellee  is  estopped 
from  asserting  that  the  money  in  question  belongs  to  the 
estate  of  Isaac  Ash,  deceased. 
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We  have  been  unable  to  discover  any  of  the  elements  of 
an  estoppel  in  favor  of  the  appellants.  The  fact  that  the 
clerk  paid  to  Daggy  the  sum  of  ^158.55,  with  the  knowl- 
edge and  consent  of  the  plaintiff)  might  estop  him  from 
recovering  the  money  so  paid,  but  it  certainly  can  not  estop 
him  from  collecting  the  balance. 

We  have  discovered  on  error  in  the  record,  of  which  the 
appellants  can  complain,  and  have  seen  no  equity  in  the 
defence  set  up. 

The  judgment  is  afBrmed,  with  costs. 


Winship  et  al.  e^.  Wihship  bt  ai« 

Wux. — Afortgmgie, — Election, — Esti^fpeL — ^The  owner  of  certeio  real  estate 
made  a  will,  in  which  he  devised  to  his  wife  one-third  of  such  real  estate  and 
to  one  of  his  sons  two-thtrds.  Afterward,  he  executed  to  the  same  son 
certain  pramissoiy  notea  and  also,  to  secure  them,  a  mortgage  on  the 
whole  of  the  land  previously  devised*  The  mortgagor  afterward  died,  leav- 
ing the  widow,  the  said  son,  and  also  a  number  of  other  heirs-at-law  him  sur- 
viving, said  will  being  unrevoked  and  said  mortgage  being  in  force  and  unsat- 
isfied. Afterward,  the  son  in  whose  favor  the  will  and  mortgage  had  been 
made  conmienced  a  suit  to  foreclose  the  mortgage,  making  defendants  the 
widow  and  other  children  and  grandchildren  of  the  deceased  mortgagor,  in 
bis  complaint  alleging  that  the  defendants  were  "  heirs"  of  said  deceased 
mortgagor ;  which  proceeding  to  foreclose  was  dismissed  by  the  plaintiff. 

Held,  that  the  doctrine  of  election  did  not  apply ;  that  his  attempt  to  foreclose  the 
mor^^age,  he  being  also  a  devisee  of  the  same  land,  was  not  an  election  to 
daim  imder  the  mortgage  or  a  waiver  or  relinquishment  of  any  right  he 
nu^  have  bad  under  the  wilL 

Held,  also,  that  such  attempt  did  not  constitute  an  estoppel.  It  is  only  where 
the  point  in  issue  has  been  determined  that  the  judgment  is  a  bar.  If  the 
suit  is  discontinued,  or  the  plaintiff  becMBCS  nonaoited,  or  for  any  other  cause 
there  has  been  no  judgment  of  the  oooit  19011  the  matter  in  issne,  the  pio- 
ceedings  are  not  conclusive.  The  mere  fact  of  bringing  the  suit  to  foreclose 
die  mortgage,  the  complaint  alleging  that  the  defendants  were  ^^hehs"  of  the 
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mortgagor  and  seeking  to  foreclose  their  equity  of  redemption,  the  suit 
having  been  dismissed,  did  not  estop  the  devisee  from  asserting  his  daim 
under  the  will ;  nor  did  the  fact  that  expenses  were  paid  by  the  defendants 
to  such  suit  of  foreclosure  in  defending  the  same  create  an  estoppel. 

"     From  the  Tippecanoe  Common  pleas. 

yones,  Miller  &  Stallard,  Wallace  &  Hiett,  and  C.  A.  Ray, 
for  appellants. 

W.  D.  Lee  and  P.  H,  Lee,  for  appellees. 

Downey,  C.  J. — ^This  was  a  petition  for  the  partition  of 
certain  real  estate  described  in  the  petition,  filed  by  the 
appellees  against  the  appellants.  There  was  an  answer  and 
a  reply,  trial  by  the  court,  and  judgment  for  partition;  and 
the  court,  having  found  that  the  land  could  not  be  divided, 
ordered  it  sold,  and  appointed  a  commissioner  to  make  the 
sale.  From  this  judgment  the  appeal  was  taken.  No  objec- 
tion is  made  that  the  appeal  was  taken  prematurely.  It 
appears  that  on  the  i6th  day  of  June,  1855,  Stephen  Win- 
ship  was  the  owner  of  the  land  in  fee  simple,  and  on  that 
day  made  a  will,  by  which  he  devised  to  his  wife,  the  said 
Rebecca  Winship,  one-third  of  the  land,  in  case  she  should 
survive  him,  and  the  other  two-thirds  he  devised  to  his 
son,  Charles  Winship.  There  was  a  clause  in  the  will  by 
virtue  of  which  Charles  was  to  have  the  one-third  devised 
to  his  mother  in  case  she  died  before  his  father.  The  deceas- 
ed had  a  personal  estate,  but  it  is  not  material  to  notice  that 
fact  more  particularly. 

On  the  23d  day  of  February,  1857,  Stephen  Winship  exe- 
cuted to  his  said  son  Charles  two  promissory  notes  for  the 
aggregate  sum  of  nine  hundred  and  eighty-six  dollars ;  and 
on  the  26th  day  of  the  same  month  he  executed  to  said 
Charles  a  mortgage  on  all  of  the  real  estate  in  question,  in 
which  his  wife  did  not  join,  to  secure  the  pajmient  of  the 
said  notes. 

Stephen  Winship  departed  this  life  in  1862,  and  afterward, 
in  July,  1862,  the  said  will  was  duly  probated  and  admitted 
to  record. 

In    February,    1863,    Charles    Winship  commenced  an 
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action  in  the  Tippecanoe  Circuit  Court,  to  foreclose  the  said 
mortgage,  making  defendants  thereto  the  widow,  the  children, 
and  the  children  of  deceased  children  of  said  deceased,  and 
the  administrator  with  the  will  annexed  of  his  estate,  styling 
the  widow,  children,  and  children  of  deceased  children, 
"heirs"  of  the  deceased,  and  asking  the  foreclosure  of  their 
equity  of  redemption.  Rebecca  Winship,  the  widow, 
Amanda  Gaddis,  a  daughter,  with  her  husband,  and  the 
administrator  with  the  will  annexed  answered  the  complaint, 
disputing,  in  part,  the  consideration  of  said  notes,  in  some 
of  the  paragraphs,  and  denying  entirely  any  consideration 
in  another.  Demurrers  to  some  of  the  paragraphs  were 
filed  and  overruled,  and  replies  were  filed,  when  at  the  April 
term,  1863,  the  action  was  dismissed  by  the  plaintiff. 

In  May,  1869,  the  appellees  filed  their  petition  in  this  case 
for  partition  of  the  land.  The  petitioners  were  Mary  Ann 
Winship,  Lilly  Winship,  William  Winship,  James  Win- 
ship, Solomon  Gaddis,  William  H.  Gaddis,^  Virginia 
Gaddis,  Stephen  W.  Gaskill,  Sarah  E.  Gaskill,  Elizabeth 
Winship,  Amelia  Kundler,  George  W.  Kundler,  and  Loretta 
Gaddis.  The  defendants  were  Rebecca  Winship,  the  widow, 
Charles  Winship,  and  Edward  Winship. 

The  defendants  answered,  setting  up  that  Rebecca  Win- 
ship and  Charles  Winship  were  the  exclusive  owners  of  the 
land  by  virtue  of  the  will  of  said  deceased,  setting  it  out 
.  The  petitioners  replied :  i«  That  the  plaintifls  and  defend- 
ants are  the  heirs  of  Stephen  Winship,  deceased,  whose  will 
is  set  forth  in  the  defendants'  answer;  that  said  Charles 
Winship,  one  of  the  defendants  to  this  action  and  devisee 
in  said  will,  after  the  decease  of  said  Stephen  Winship,  on, 
etc.,  with  full  knowledge  of  the  terms  of  said  will,  and  all 
of  his  rights  in  connection  therewith,  commenced  an  action 
against  the  heirs  of  said  deceased,  Stephen  Winship,  among 
whom  were  these  plaintifls,  in  the  Tippecanoe  Circuit  Court, 
etc.,  to  foreclose  a  mortgage  executed  by  the  said  Stephen 
Winship  in  his  lifetime  to  said  defendant  Charles  Winship ; 
that  said  Charles  Winship  therein  alleged  that  these  plain- 
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tiffs  were  heirs  of  the  said  deceased,  and  asked  that  their 
equity  of  redemption  as  such  might  be  foreclosed;  that  the 
plaintiffs  acted  upon  said  admission;  that  they  employed 
counsel  and  appeared  and  defended  against  said  foreclosure ; 
that  they  were  put  to  great  cost  and  trouble  thereby ;  that 
said  Charles  Winship  had  full  knowledge  of  the  making  of 
said  will,  and  the  circumstances  and  influences  attending  die 
same ;  that  no  other  heir  had  any  knowledge  of  the  exist- 
ence of  said  will  until  after  the  death  of  said  Stephen,  and 
the  same  was  published  by  the  defendant  Charles.  They 
further  say  that  said  Charles  has  never  had  possession  of  said 
land  or  attempted  to  assert  any  right  thereto  by  virtue  of 
said  will,  as  against  the  plaintiffs,  but  the  same  has  been 
treated  and  regarded  by  the  plaintifts,  as  admitted  in  the 
complaint  of  the  said  defendant  Charles,  as  the  joint  prop- 
erty of  the  defendants  and  plaintiffs,  as  heirs  of  th^  said 
Stephen  Winship,  deceased;  wherefore  said  Charles  is 
estopped  from  asserting  any  title  under  said  will.  In  a  sec- 
ond paragraph  of  the  reply,  they  say  that  the  matters  and 
things  set  forth  in  the  foregoing  paragrraph  are  true  and 
made  a  part  of  this  paragraph,  and  further  say  that  after- 
ward, to  wit,  on  the  28th  day  of  March,  1865,  the  defend- 
ants entered  into  a  contract  adjusting  their  claims  to  the 
estate  of  said  Stephen  Winship,  deceased,  and  that  said 
Charles  therein  conveyed  and  quitclaimed  to  Edward  Win- 
ship, son  of  said  Stephen  and  brother  of  said  plaintiffi,  a 
certain  part  of  said  land  on  account  of  his  heirship  as  son 
of  said  Stephen  ;  a  copy  of  the  deed  is  made  past  of  the 
paragraph;  wherefore,  etc.  The  instrument  referred 
to  in  this  paragraph  is  dated  May  28th,  1865,  and  it  is 
between  Rebecca  Winship,  the  widow,  of  the  first  part, 
Charles  Winship,  son  and  devisee  of  said  deceased,  of 
the  second  part,  and  Edward  Winship,  son  and  distrib- 
utee of  the  decedent,  of  the  third  part.  It  recites  that  the 
parties  had  that  day  settled  and  adjusted  all  their  claims  to 
the  estate,  both  real  and  personal ;  that  Edward  had  advanced 
sixty-five  dollars  to  the  administrator  to  pay  costs  and 
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charges  thereof;  and  in  consideration  of  the  premises  and 
for  the  purpose  aforesaid,  and  to  have  partition  of  said  real 
estate,  said  Rebecca  conveyed  and  quitclaimed  to  Charles 
a  part  of  the  real  estate;  and  Charles  and  his  wife,  in  consid*- 
eration  of  the  premises,  and  for  the  purposes  aforesaid,  and 
to  have  partition  of  said  real  estate,  conveyed  and  quit- 
claimed to  Rebecca  and  Edward  a  certain  other  part,  as  ten* 
ants  in  common,  two-thirds  to  her  and  one-third  to  him ;  and 
they  mutually  agreed  that  none  of  them  would  make  any 
claim  against  the  estate  or  the  administrator,  for  any  prop* 
erty  inventoried  or  sold  by  him. 

Separate^demurrers  to  each  paragraph  of  the  reply  were 
filed,  on  the  ground  thattbey  did  not  state  facts  sufficient  to 
constitute  a  reply  to  the  answer ;  which  were  each  overruled 
by  the  court,  and  the  questions  were  reserved  by  exception. 

There  was  a  trial  by  the  court  and  a  finding,  among  other 
things,  that  the  deceased,  by  his  last  will  and  testament 
devised  to  the  defendant  Charles  Winship  the  undivided 
two-thirds  of  the  real  estate  in  question,  but  that  he  was 
estopped  to  set  up  any  claim  or  tide  thereto  under  the  will* 
The  defendants  moved  the  court  for  a  new  trial,  for  the  reason, 
among  others,  that  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence.  This  motion  was  overruled,  and 
there  was  judgment  for  partition,  by  which  it  was  ordered 
that  one-thirdof  the  land  be  set  off  to  the  widow;  to  Charles 
Winship.  Edward  Winship,  and  Sarah  Gaskill,  one-ninth  ;  to 
Mary  Ann  Winship  and  Solomon  Gaddis,  each  one-twenty- 
seventh  ;  to  Lilly  Winship,  William  Winship,  and  Jane  Win* 
ship,  William  H.  Gaddis,  Loretta  Gaddis,  and  Virginia  Gad* 
dis,  each  one  undivided  two-eighthy-firsts  thereof;  and  to 
Elizabeth  Winship  and  Aurelia  Kundler,  each  one-eigh- 
teenth thereoC 

The  errors  assigned  in  this  court  are:  i.  Overruling  the 
defendants'  demurrer  to  the  first  paragraph  of  the  reply. 
2*  Overruling  the  demurrer  to  the  second  paragraph  of  the 
reply.  And^  3.  Overruling  the  defendants'  motion  for  a 
new  trial. 
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The  first  position  assumed  by  counsel  for  the  appellees 
is,  that  although  by  the  will  of  the  deceased,  Charles  Win- 
ship became  the  owner  in  fee  simple  of  two-thirds  of  the 
real  estate  of  his  father,  yet,  by  his  attempt  to  foreclose  the 
mortgage  executed  after  the  date  of  the  will  by  his  father, 
he  elected  to  claim  under  the  mortgage,  and  thereby  waived 
or  relinquished  any  right  or  estate  which  he  would  other- 
wise have  had  under  the  will. 

It  is  evident,  we  think,  that  this  is  not  a  case  to  which  the 
doctrine  of  election,  in  any  view  of  it,  can  be  applied.  It  is 
not  a  case  where  the  party  claims  under  a  will  which  con- 
tains two  inconsistent  or  alternative  provisions  in  his  favor 
out  of  the  estate  of  the  devisor,  in  which  case,  under  most 
circumstances,  the  devisee  or  legatee  will  be  put  to  his  elec- 
tion. '  Here  the  interest  or  estate  of  Charles  under  the  mort- 
gage was  wholly  distinct  and  separate  in  its  origin  and  deri- 
vation from,  the  estate  which  he  took  under  and  by  virtue  of 
the  will.  The  testator,  moreover,  could  not  have  intended 
that  the  devise  should  be  in  lieu  or  in  satisfaction  of  the 
mortgage,  for  the  will  was  made  before  the  mortgage  was 
executed.  The  execution  ©f  the  mortgage,  clearly,  did  not 
operate  as  a  revocation  of  the  will  which  had  been  previ- 
ously made.  Most  cases  of  election  are  those  where  the 
testator  leaves  a  portion  of  his  property  to  A.,  for  instance, 
and  by  the  same  will  disposes  of  property  belonging  to  A. 
Here  the  double  disposition  made  by  the  testator  implied 
that  he  did  not  intend  that  A.  should  have  both  the  inter- 
ests, and  he  must,  therefore,  elect  between  the  two,  and  either 
relinquish  his  own  property  or  compensate  the  disappointed 
donee  out  of  the  property  bequeathed.  Thus  it  will  be  seen 
that  two  things  are  essential  to  originate  and  require  such 
election;  first,  that  the  testator  shall  give  property  of 
his  own,  and,  second,  that  he  shall  profess  to  give  also  the 
property  of  his  donee.  It  is  clear  from  this  statement  that 
the  case  in  hand  does  not  come  within  the  doctrine  relating 
to  this  kind  of  election. 

But  although  the  doctrine  of  election  is  discussed,  to  some 
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extent  by  counsel  for  the  appellees,  we  do  not  understand 
them  as  putting  their  case  fully  upon  that  ground.  We 
understand  that  they  put  the  case,  so  far  as  the  sufficiency 
of  the  first  paragraph  of  the  reply  is  concerned,  upon  the 
ground  of  estoppel,  and  that  was  the  ground  on  which  the 
case  seems  to  have  been  decided  in  the  common  pleas.  It 
is  put  on  the  ground  that  by  bringing  the  action  to  foreclose 
the  mortgage,  styling  the  plaintiffs  herein  in  his  complaint  as 
heirs  of  the  deceased,  and  asking  to  foreclose  their  equity 
of  redemption,  connected  with  the  fact  that  they  acted  upon 
the  admission  of  an  interest  in  them,  thus  made,  and 
employed  counsel  and  expended  money  on  the  faith  of  its 
truth,  their  claim  was  conclusively  admitted,  and  that  it 
would  now  be  an  injury  to  them  to  allow  the  admission  to 
be  withdrawn,  by  causing  them  to  lose  their  time  and  money 
expended,  and  would  result  in  a  loss  to  them  of  the  estate, 
and  that  therefore  the  said  Charles  is  estopped  to  set  up  liis 
estate  under  the  will. 

What  is  the  effect  of  the  commencement  of  the  suit  to 
foreclose  the  mortgage,  the  recitals  or  allegations  in  the  com- 
plaint stating  that  the  plaintiffs  were  heirs  of  Stephen  Win- 
ship, seeking  to  foreclose  their  equity  of  redemption  in  the 
land,  and  the  dismissal  of  the  action,  without  the  allegation 
of  the  making  of  expenditures  of  money  and  time  in  the 
defence  of  that  action  ? 

It  is  only  where  the  point  in  issue  has  been  determined, 
that  the  judgment  is  a  bar.  If  the  suit  is  discontinued,  or 
the  plaintiff  becomes  nonsuited,  or  for  any  other  cause  there 
has  been  no  judgment  of  the  court  upon  the  matter  in  issue, 
the  proceedings  are  not  conclusive,  i  Greenl.  Ev.,  sec. 
529;  2  Smith  Lead.  Cas.  826;  Boileau  v.  RutUn,  2 
Exch.  664;  Holt  V.  Miers^  9  Car.  &  P.  191;  Smith  v. 
HarreU,  16  La.  An.  190.  In  Werkheiser  v.  Werkheiser^ 
3  Rawle,  326,  the  plaintiff  had  presented  a  petition  to 
the  Orphan's  Court,  setting  forth  that  his  father  died  seized 
of  the  premises  therein  described,  leaving  a  widow  and  seven 
children,  and  praying  the  court  to  award  an  inquest  to  nudce 
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partition,  etc.,  and  it  was  held  by  the  court,  that  this  did  not 
estop  him  from  afterward  maintainmj  an  ejectment  for  the 
same  premises  and  proving  that  they  were  the  estate  of  his 
mother,  who  was  his  father's  first  wife,  and  descended  to  him 
as  her  heir,  to  the  exclusion  of  his  brothers  and  sisters,  the 
children  of  the  second  wife.  The  court  said  in  this  case  : 
**  If  a  man  institute  a  suit,  and  has  made  an  error  in  declar- 
ing, or  in  the  parties  to  the  action,  he  may  discontinue  it,  and 
proceed  in  such  other  form  as  the  nature  of  his  case  majr 
require,  without  being  estopped,  even  though  the  second 
suit  be  founded  upon  a  cause  of  action  different  from  the 
former,  and  denying  the  allegations  in  the  first  declaration." 

In  Miller  y.  Baker,  i  Met.  27,  it  was  held  that  where  a  party- 
had,  at  the  first  trial  of  a  cause,  set  up  a  conveyance  as  a 
mortgage,  and  it  was  decided  that  the  conve3^ance  was  abso- 
lute, he  was  not  estopped  to  rely  on  it  as  absolute  at  a  sec- 
ond trial. 

Where  a  tenant  of  land  presented  a  petition  to  the  legis- 
lature, admitting  that  the  land  belonged  to  the  commonwealth, 
and  praying  that  it  might  be  granted  to  him,  and  thereupon 
the  land,  by  the  authority  of  the  legislature,  was  sold  to 
another  person,  it  was  held  that  the  tenant  was  not  estopped 
from  setting  up  his  title,  and  that  such  act  was  only  to  be 
regarded  as  an  admbsion  which  could  be  exjdained  or  dis- 
puted. Owen  V.  Bartholomew,  9  Pick.  520.  In  view  of  these 
authorities,  we  are  of  the  opinion  that  the  mere  fact  of  bring- 
ing the  suit  to  foreclose  the  mortgage,  the  complaint  alleg- 
ing that  the  plaintiffs  were  heirs  of  Stephen  Winship,  and 
seeking  to  foreclose  their  equity  of  redemption,  and  the  suit 
having  been  afterward  dismissed,  does  not  estop  Charles 
Winship  from  asserting  his  claim  under  the  will.  Does  the 
additional  allegation  in  the  paragraph,  that  the  plaintifl^ 
employed  counsel,  appeared  to  the  action,  and  expended 
money  and  time  in  the  defence  of  it,  make  the  paragraph 
good  ?  We  are  of  the  opinion  that  it  does  not.  If  the 
incurring  of  expense  in  such  a  case  can,  under  any  circum* 
stances,  render  the  allegations  of  the  pleading  conclusive^  the 
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pleading  relying  on  it  should  state  what  amount  was 
expended  and  for  what  purpose^  so  that  the  court  might 
know  that  the  amount  paid  was  sufficient  to  give  character 
to  the  transaction,  and  that  it  was  paid  for  a  purpose  legiti« 
mately  connected  with  the  litigation.  There  is  no  intima- 
tion, however,  in  any  of  tiie  authorities  which  we  have 
examined,  that  the  payment  of  the  expenses  of  defending 
an  action  can  be  relied  upon  to  give  to  the  allegations  of  the 
complaint  in  the  action,  after  the  dismissal  of  the  suit,  the 
character  of  an  estoppel.  In  this  case,  the  plaintiflfs  knew  of 
the  existence  of  the  will,  and  that  they  were  heirs  of  Stephen 
Winship,  when  they  made  the  alleged  expenditures,  as  well 
as  Charles  Winship  did.  He  made  no  representations  to 
them  upon  the  faith  of  which  they  expended  money,  unless 
it  was  the  implied  representation  that  they  had  an  equity  of 
redemption  in  the  land.  By  this  we  think  he  was  not  conh 
duded,  for  the  reasons  which  we  have  already  stated. 

The  record  filed  with  the  reply  does  not  sustain  it.  The 
reply  alleges  that  the  plaintifTs  employed  counsel,  appeared, 
and  defended  the  action  to  foreclose  the  mortgage.  The 
record  shows  that  only  the  widow,  who  is  not  a  plaindfl^ 
Amanda  Gaddis,  who  is  dead  and  not  a  plaintiff,  and  the  admin- 
istrator, who  is  not  a  plainttflf)  appeared  and  defended  the 
action.  In  our  opinion  the  paragraph  in  question  is  bad^ 
and  the  demurrer  to  it  should  have  been  sustained. 

The  second  paragraph  of  the  reply  is  clearly  defective. 
So  far  as  the  pleader  refers  to  the  preceding  paragraph  and 
attempts  to  incorporate  it  into  the  second,  he  violates  a  well 
established  rule  of  pleading,  which  requires  that  each  para- 
graph of  a  pleading  must  be  sufficient  of  itself,  without  refer- 
ence to  those  which  precede  or  follow  it,  and  must  stand  or 
fall  upon  its  own  merits.  We  cannot  therefore  regard  this 
part  of  the  paragraph  as  giving  any  support  to  the  other 
part.  The  making  of  the  conveyances  to  which  the  para- 
graph refers  cannot  possibly  be  regarded  as  creating  any 
estoppel  in  favor  of  the  plaintiflfs.  They  were  not  parties 
to  the  transactions  at  aU^  nor  do  they  claim  as  being  in  privi^ 
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with  any  of  them.  It  is  simply  alleged  that  Charles  con- 
veyed by  quitclaim  deed  to  Edward,  a  brother,  on  account 
of  his  heirship,  as  son  of  the  deceased,  a  certain  part  of  the 
real  estate.  It  appears  from  the  instrument,  a  copy  of 
which  is  filed,  that  Edward  was  to  pay  a  sum  of  money  to 
the  administrator,  etc.  We  think  that  Charles  had  a  right 
to  compromise  with  Edward,  as  it  is  alleged  he  did,  without, 
by  that  act,  creating  a  right  in  the  other  children  and  the 
grandchildren  to  claim  an  equal  or  greater  or  any  share  of 
the  estate.  They  are  not  content  with  the  terms  conceded 
to  Charles,  but  insist  upon  a  full  share  of  the  estate  uncon- 
ditionally. It  is  said  in  Simpson  v.  Pearson^  31  Ind.  i,  that 
it  is  a  well  settled  rule  in  such  cases  that  no  man  can  set  up 
another's  act  or  declaration  as  the  ground  of  an  estoppel, 
unless  he  has  himself  been  misled  or  deceived  by  such  act 
or  declaration. 

The  evidence  fails  to  show  the  expenditure  of  any 
money  by  any  of  the  plaintiffs  in  the  defence  of  the  fore- 
closure suit.  We  need  not,  however,  consider  the  questions 
which  are  presented  by  the  assignment  of  error,  relating  to 
the  overruling  of  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
paragraphs  of  the  reply. 


The  Skelton  Creek  Draining  Company  v.  Mauck. 

Draining  Association.— -^rftVAw  of  -<4w<>atf/w«.— -The  law  autborizing  the 
oxganization  of  associations  for  the  purpose  of  draining  wet  lands  (Acts 
Special  Session  1869,  p.  82, 3  Ind.  Stat.  222)  contemplated  that  the  mode  and 
manner  of  draining  should  be  described  and  particularly  specified  in  the  arti- 
cles of  ftssociatioa  of  a  diauung  company;  and  without  this  they  axe  fatallr 
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defecdvef  and  any  assessment  made  thereunder  upon  lands  for  benefits  thereto 
is  illegal,  and  the  collection  may  be  enjoined. 

From  the  Gibson  Circuit  Court 

D.  F.  Embree  and  O.  M.  Welbom^  for  appellant 
C,  A.  Buskirk^  for  appellee. 

OsBORN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  It  was  instituted  for  the  purpose  Of  setting 
aside  an  alleged  illegal  assessment  made  upon  certain  lands 
owned  by  him,  for  benefits  thereto  by  the  contemplated 
work  of  the  appellant. 

The  articles  of  association  of  the  company  are  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Benjamin  F. 
Skelton,  who  is  the  owner  of  the  s.  w.  ^  s.  w.  ^,  sec.  17,  T. 
2  s.,  R.  II  w.,  and  s.  w.  J^  s.  e.  J^,  sec.  18,  T.  2  s.,  R.  11  w., 
Sidney  M.  Woods,  who  is  the  owner  of  the  n.  e.  J^  of  s.  e. 
j^  of  sec.  18,  T.  2  s.,  R.  II  w.,  and  adjacent  lands,  Alex- 
ander H.  Polk,  who  is  the  owner  of  the  north  half  of  sec. 
17,  T.  2  s.,  R.  II  w.,  William  Bradham,  who  is  the  owner 
of  an  undivided  interest  in  the  w.  yi  of  n.  e.  J^,  sec.  9,  T.  2 
s.,  R.  1 1  w.,  Alfred  Mauck,  who  is  the  owner  of  the  east 
yi  n.  w.  ^,  sec.  19,  T.  2  s.,  R.  1 1  w.,  and  others  under- 
signed, owning  lands  wet  or  liable  to  be  overflowed,  and 
supposed  to  be  liable  to  be  affected  by  the  work  herein  con- 
templated, do  hereby  associate  and  organize  into  a  company 
and  corporation,  under  and  by  the  name  of  The  Skelton 
Creek  Draining  Company,  for  the  purpose  and  object  of 
draining,  reclaiming,  and  protecting  the  lands  hereinbefore 
mentioned,  described,  and  referred  to,  and  other  lands  in 
the  vicinity  thereof,  wet  or  liable  to  be  overflowed.  In  tes- 
timony whereof  we  have  hereunto  set  our  hands,  this  12th 
day  of  May,  1870." 

They  were  signed  by  B.  F.  Skelton,  S.  M.  Woods,  A.  H. 
Polk,  Wm.  Bradham,  W.  H.  Stewart,  Ander  Lewis,  Thomas 
Cole,  and  Edward  E.  Jones,  dated  May  12th,  1870,  and 
recorded  in  the  miscellaneous  records  of  the  county,  on 
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the  2 1  St  of  the  same  month.  Alfred  Mauck  did  not  sign 
the  articles. 

It  is  alleged  in  the  complaint  that  the  appellee  is  the  owner 
of  the  tract  of  land  described  in  the  articles  of  association 
as  owned  by  Alfred  Mauck ;  that  the  appellant  claims  to 
be  and  is  acting  as  a  corporation,  organized  under  the 
draining  law  of  May  22d,  1869,  by  virtue  of  certain  articles, 
being  the  same  as  are  above  set  out,  which  the  complaint 
alleged  had  been  duly  recorded  in  the  office  of  the  recorder 
of  Gibson  county,  and  that  he  is  not  a  member  of  the  asso- 
ciation ;  that  the  appellant  procured  the  appointment  by  the 
judge  of  the  court  of  common  pleas  of  that  county  of  cer- 
tain persons  named  as  appraisers,  to  appraise  the  benefits 
received  and  dam^es  sustained  by  reason  of  the  contem- 
plated work  of  the  company;  that  the  appellant  caused 
notice  to  be  given  by  publication  in  a  newspaper  of  the 
county,  that  appraisers  duly  appointed  would,  on  a  ^»y 
named,  meet  and  proceed  to  make  the  assessments ;  that 
the  assessments  were  made  and  filed  in  the  recorder's  office ; 
that  the  appraisers  assessed  as  benefits  to  his  land  described 
in  the  complaint  one  hundred  dollars  upon  one  forty-acre 
tract,  and  twenty-five  dollars  upon  the  other ;  that  the  con* 
templated  work  does  not  pass  through  his  land,  or  nearer 
than  a  quarter  of  a  mile  thereof;  that  the  appellant  pretends 
that  it  has  a  lien  upon  his  land  for  the  amount  of  the  assess- 
ments, and  has  demanded  payment  of  the  same,  and  threat- 
ens to  collect  it  by  legal  proceedings.  It  also  avers  that  no 
other  articles  of  association  were  ever  made  by  the  appellant, 
no  other  notice  of  the  time  and  place  of  the  meeting  of  the 
appraisers  was  ever  given,  and  no  other  specifications  or 
description  were  ever  made,  than  are  set  out  in  the  complaint ; 
that  the  assessment  assumes  to  create  a  lien  upon  his  land 
and  creates  a  cloud  upon  the  title  and  prevents  its  sale. 

Prayer,  that  the  assessment  may  be  declared  illegal  and 
void,  that  it  may  be  set  aside,  and  for  an  injunction  restxaia- 
ix\g  its  collection,  and  for  general  relief. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground  that 
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it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action,  and  overruled.  After  that,  the  appellant  filed  a 
motion  to  strike  out  parts  of  the  complaint,  which  was  also 
overruled.  An  answer  was  then  filed^  to  which  the  appellee 
filed  a  demurrer,  which  was  sustained.  The  appellant, 
refusing  to  answer  further,  the  allegations  of  the  complaint 
were  taken  as  true  pro  donfessOy  and  judgment  rendered 
declaring  the  assessment  void,  and  enjoining  the  appellant 
fi-om  asserting  any  rights  or  claim  thereby  against  the  land, 
and  for  costs.  Proper  exceptions  were  taken  to  the  several 
rulings  and  final  judgment  of  the  court.  A  bill  of  excep- 
tions shows  what  was  included  in  the  motion  to  strike  out. 

The  errors  assigned  are: 

1st.  In  ovemiling  the  demurrer  to  the  coiiq>laint. 

2d.  In  overruling  the  motion  to  strike  out  portions  of  the 
complaint. 

3d.  In  sustaining  the  demurrer  to  the  answer. 

4th.  In  making  the  decree  and  judgment 

The  law  authorizing  the  organization  of  associations  for 
the  purpose  of  draining  wet  lands  (Acts  of  Special  Session, 
1869,  p.  82,  3  Ind.  Stat  222)  contemplated  that  the  mode 
and  manner  of  draining  should  be  described  and  particularly 
specified  in  the  articles.  West  v.  The  BuUskin  Prairie  Ditch- 
ing Company^  32  Ind.  138 ;  QReiley  v.  The  Kankakee  Valley 
Draining  Co^^  32  Ind.  169.  In  those  cases,  an  attempt  had 
been  made  to  describe  the  drain.  In  the  one  first  named, 
the  court  said :  '*  The  description  of  the  drain  in  the  case 
before  us  is  so  defective  as  to  be  wholly  useless  for  every 
purpose  for  which  the  law  requires  such  a  description.  It 
is  impossible  to  determine  from  it  whether  one  or  two 
drains  were  intended,  or  what  lands  would  be  aflected  by  it** 
In  the  other,  the  articles  were  held  to  be  fatally  defective 
for  the  want  of  a  sufficient  description  of  the  work.  In 
addition  to  the  reasons  given  in  those  cases,  it  seems  to  us 
that  without  such  a  description  and  particular  specification 
of  the  work,  the  appraisers  would  have  no  basis  upon  which 
to  act  in  making  the  examination  of  the  lands  liable  to  be 
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affected  by  the  construction  of  the  proposed  work,  and 
assessing  the  benefits  and  injuries  to  such  lands,  as  provided 
in  sec.  6  of  the  act 

As  will  be  seen  by  an  examination  of  the  articles  of  asso* 
ciation,  heretofore  set  out,  they  described  no  work.  The 
organization  is  for  the  purpose  of  draining,  etc.,  the  land« 
How  it  is  proposed  to  do  it  is  not  stated.  The  apprais- 
ers could  make  no  intelligent  assessment  of  benefits 
or  injuries'  on  account  of  any  work  proposed,  when  none 
was  authorized  or  provided  for  in  the  articles  of  association. 

We  think  the  complaint  would  have  been  good,  if  the 
motion  to  strike  out  parts  of  it  had  been  sustained.  The 
appellant  was  not  prejudiced  by  overruling  his  motion. 

The  following  is  the  answer  filed  by  the  appellant,  to 
which  a  demurrer  was  sustained: 

"The  defendant,  for  answer  to  plaintiff's  amended  com- 
plaint, admits  that  she  assumes  to  be,  and  alleges  that  she 
is,  a  corporation  organized  under  the  law  in  said  complaint 
mentioned,  and  admits  that  her  articles  of  association,  her 
notice  of  the  meeting  of  appraisers,  and  the  report  of  the 
assessment  of  appraisers,  are  correctly  set  forth  in  said  com- 
plaint, and  admits  that  said  articles  of  association  and  assess- 
ment were  recorded  as  in  said  complaint  alleged;  and 
defendant  avers  that  due  notice  of  the  recording  of  said 
assessment  of  benefits  and  damages  was  given  by  defendant 
as  required  by  law,  and  avers  that  the  work  of  defendant 
is  a  work  of  public  utility,  and  further  avers  that  the  lands 
of  the  plaintiff  described  in  his  complaint,  whereon  he 
alleges  defendant  claims  to  have  a  lien,  is  the  same  land 
described  in  defendant's  articles  of  association,  as  belonging 
to  Alfred  Mauck,  whereby  plaintiff  had  full  notice  of  the 
manner  in  which  the  work  of  defendant  would  aHect  said 
land;  wherefore  defendant  prays  judgment  for  costs." 

It  is  clearly  bad.  It  does  not  deny  the  allegation  of  the 
complaint,  that  the  proceedings  of  the  appellant,  in  causing 
the  assessments  to  be  made,  were  based  entirely  upon  the 
articles  of  association  set  out  in  the  complaint      On  the 
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contraiy,  it  expressly  admits  that  she  vras  lorganized  under 
the  law  as  stated  in  the  complaint,  and  th^t  her  articles  of 
association  are  therein  correctly  set  forth. 
The  judgment  is  affirmed,  with  costs. 


Peters  et  al.  t/.  Rader. 

EVTOENCE. — Qmiradution.'^AltbovifjIti  theie  be  contiadictioii  and  uncertainty 
in  the  evidence,  if  it  reasonably  sustain  the  finding  of  the  court  below,  thii 
court  will  not  disturb  such  finding. 

From  the  Boone  Circuit  Court 

A.  y.  Boone  and  R.  W.  Harrison^  for  appellants. 

PETTrr,  J. — ^This  suit  was  brought  by  William  Rader 
against  John  S.  Peters  and  Philip  Buck.  There  was  a  ver- 
dict and  judgment  for  Buck,  and  he  does  not  appeal  and  is 
not  in  the  case  here,  but  the  case  is  properly  in  this  court 
as  Peters  v.  Rader.  The  action  was  for  wood  sold  and 
delivered,  and  this  is  the  bill  of  particulars  filed  with  the 
complaint. 

''  Bill  of  particulars. 

"  Whitestown,  June  22d,  1870. 

"Buck  &  Peters  to  William  Rader  Dr. 
To  340  cords  wood  at  ^2.00  and  ^1.75  ^666.05 

Interest  on  same  8.95 


<67S.oo'' 
The  answer  was  in  two  paragraphs ;  the  first  was  stricken 
out  on  motion,  and  no  objection  or  exception  was  taken  ta 
this  ruling ;  hence  we  can  tak6  no  further  notice  of  it'  The 
second  was  the  general  denial.  There  was  a  verdict  against 
Peters,  and  he  moved  for  a  new  trial  for  the  causes :  ''  1st 
Because  the  verdict  of  the  jury  is  contrary  to  law.  2d. 
Because  the  verdict  is  contrary  to  the  evidence."  This 
Vol.  XLIII.— 20 
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motion  was  ov^uled,  exception  taken,  and  this  ruling  is 
assigned  for  error. 

We  have  all  examined  the  evidence,  and  think  the  juiy 
might  well  have  found  the  verdict  as  they  did.  It  is  true 
that  there  are  contradiction  and  uncertainty  in,  the  evidence, 
but  we  think  it  reasonably  sustains  the  finding.  The  facts  that 
the  wood  was  delivered  near  a  railroad  track,  and  that  its 
agent  measured  it  to  appellant  Peters,  in  his  presence ;  that 
he  took  the  note  of  the  railroad  company,  payable  to  him* 
self,  for  the  wood ;  that  the  plaintiff  had  made  a  large  bill 
in  the  store  of  appellant  on  the  faith  of  the  wood ;  that  his 
clerk  in  the  store,  when  appellant  was  present,  made  out 
and  gave  to  appellee  a  statement  of  the  amount  the  wood 
came  to,  and  of  the  amount  of  his  bill  in  the  store,  showing 
the  balance  due  to  the  appellee ;  and  that  the  appellant  paid  five 
dollars  and  seventy  cents  in  cash  on  it,  taken  in  connection 
with  all  the  other  evidence,  might  reasonably  lead  the  jury  to 
believe  that  the  wood  was  sold  by  the  appeUee  to  the  appellant 

The  judgment  is  affirmed,  at  the  costs  of  the  anoellj'nt 
Peters. 


HORNADAY  V.   ThE  StATE. 

JUquor  Law. — License, — Uzider  the  act  of  1859,  i^  ^^^  '^  requisite  that  ai^ 
other  person  than  the  applicant  should  sign  his  petition  for  a  license  to  i:eti|il 
intoxicating  liquors. 

JjmsDnenoti.^yitdgmeHt  of  Inferior  G?iiff.— Where  the  jurisdicHon  of  an 
inferior  court  depends  upon  a  fact  which  such  court  is  required  to  ascertain 
and  settle  by  its  decision,  such  decision  is  conclusive,  except  in  a  direct  pro- 

•    ceediog  to  reverse  or  set  aside  the  judgment. 

Same. — Liquor  Law. — ^The  question  of  whether  proper  notke  by  publication 
had  been  given  by  an  applicant  for  license  under  the  liquor  law  of  1859  cooM 
not  be  inquired  into  in  a  prosecution  against  such  person  for  retailing  inKBO- 
cating  liquor  without  a  license. 

From  the  Marion  Criminal  Circuit  Court 
B.  F.  Davis,  for  appellant 
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y,  C.  Denny,  Attorney  General,  and  B.  K.  EllioU,  for  the 
State. 

BusKiKK,  J. — ^The  appellant  was  indicted  for  retailing 
spirituous  liquors  without  a  license.  The  issue  formed  by 
the  plea  of  not  guilty  was  submitted  to  the  court  for  trial  and 
resulted  in  a  finding  against  the  appellant.  The  court,  hav- 
ing overruled  a  motion  for  a  new  trial,  rendered  judgment 
on  the  finding. 

The  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial. 

The  principal  error  relied  upon  for  the  reversal  of  the 
judgment  is  the  admission  of  illegal  and  incompetent  evi- 
dence on  the  trial.  The  cause  was  tried  upon  admissions 
made  by  the  parties,  except  upon  one  question,  upon  which 
evidence  was  admitted  over  the  objection  and  exception  of 
the  appellant.  The  following  admissions  were  made  as 
appears  from  the  bill  of  exceptions :  "  And  thereupon  the 
defendant  admits  that  he  did,  on  the  12th  day  of  March, 
1873,  at  the  time  and  place  named  in  the  indictment,  at  and 
in  his  place  of  business  on  lot  No.  three  (3),  in  the  town 
of  Hasbrook,  in  Marion  county,  Indiana,  sell  to  Lewis  C. 
Trisler,  named  in  the  indictment,  one  gill  of  intoxicating 
liquors,  for  the  price  and  sum  of  ten  cents,  and  that  the 
same  was  then  and  there  drank  upon  his  said  premises;  and 
upon  said  admission,  the  State  closes  her  evidence  in  chief. 

'*  And  thereupon  the  State  admits  that  upon  the  5th  of 
February,  1873,  ^^  defendant  did  obtain  a  license  to  sell 
intoxicating  liquors  in  less  quantities  than  one  quart  at  a 
time,  at  and  in  his  said  place  of  busines,  on  lot  No.  three  (3) 
in  Hasbrook  (the  same  known  as  Augusta  Station),  where 
said  liquors  were  sold  and  drank,  for  the  period  of  one  year ; 
that  upon  the  order  being  made  by  said  commissioners' 
court,  of  Marion  County,  Indiana,  and  upon  said  day,  he 
executed  hi*;  proper  bond  and  paid  to  the  treasurer  for  his 
license  the  sum  of  fifty  dollars,  and  thereupon  took  and 
received  from  the  treasurer  of  said  county  a  receipt  therefor, 
which  he  delivered  to  the  auditor  of  said  county,  and  then 
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'  and  there  received  his  license  to  so  sell  intoxicating  liquors  in 
less  quantities  than  a  quart  at  a  time,  at  the  place  where  the 
sale  was  made  and  previous  thereto,  and  here  the  defend- 
ant rests/' 

The  State  then  offered  to  read  in  evidence  the  notice  of 
publication  for  said  license,  published  in  English,  in  the 
Volksblatt,  a  weekly  newspaper  published  at  and  in  the  city 
of  Indianapolis,  county  of  Marion,  and  State  of  Indiana,  to 
the  introduction  of  which  testimony  the  defendant  at  the 
time  objected,  on  the  ground  that  said  testimony  was  irrele- 
vant and  immaterial,  and  that  the  sufficiency  of  the  notice 
had  been  determined  by  the  commissioners'  court  of 
Marion  county,  upon  the  hearing  of  his  application  for 
license,  and  which  determination  is  unappealed  from  and  in 
force,  which  objections  the  court  overruled,  and  the  defend- 
ant thereupon  excepted;  and  upon  the  announcement  of 
such  decision  of  the  court,  the  defendant  admitted  that  said 
publication  was  made  in  English,  in  said  paper,  and  in  no 
other  way  did  the  defendant  give  notice  of  his  said  applica- 
tion for  license,  and  that  said  paper  was,  at  the  time,  a 
weekly  German  newspaper,  printed  at  Indianapolis,  Indiana, 
and  printed  in  the  German  language,  when  and  where  six 
or  more  weekly  newspapers,  of  general  circulation,  were 
published  in  the  English  language,  in  said  county. 

The  State  was  also  permitted,  over  the  objection  and 
exception  of  the  appellant,  to  prove  the  number  of  German 
families  residing  in  Pike  township,  where  the  appellant  car- 
ried on  business,  that  the  Volksblatt  was  not  taken  by  any 
person  in  said  township,  and  that  a  number  of  the  persons 
who  had  signed  the  petition  for  such  license  did  not  reside 
in  Pike  township,  but  in  the  city  of  Indianapolis,  and  that  the 
appellant  obtained  such  signatures  with  full  knowledge  that 
such  persons  were  fiot  citizens  and  residents  of  said  Pike 
township. 

It  is  insisted,  by  counsel  for  appellee,  that  the  evidence  was 
properly  admitted,  for  the  purpose  of  showing  that  the  board 
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of  commissioners  had  acquired  no  jurisdiction  of  the  appli- 
cation for  a  license. 

On  the  other  hand,  it  is  contended,  by  counsel  for  the 
appellant,  that  the  board  of  commissioners  were  required  to 
and  actually  did  pass  upon  the  question  of  whether  the 
proper  notice  had  been  given,  and  that  the  finding  upon  that 
question  is  conclusive,  except  upon  appeal  to  the  circuit  or 
common  pleas  court. 

In  the  case  of  Rhodes  v,  Plfer,  40  Ind.  369,  we  considered 
and  passed  upon  the  question  of  the  conclusiveness  of  the 
finding  of  a  fact  which  was  essential  to  evoke  the  exercise 
of  jurisdiction ;  and  we  held  that  when  the  jurisdiction  of 
an  inferior  court  depends  upon  a  fact  which  such  court  is 
required  to  ascertain  and  settle  by  its  decision,  such  decision 
is  conclusive,  except  on  a  direct  proceeding  to  reverse  or  set 
aside  the  judgment ;  but  we  further  held  that  the  .finding  of 
the  fact  must  be  necessary,  at  the  time  it  is  so  found,  to 
evoke  the  exercise  of  jurisdiction,  and  if  it  is  not  so  found 
it  cannot  estop  those  who  are  aflfected  by  such  order  fi'om 
denying  the  existence  of  such  fact  It  is  the  finding  of  the 
fact  which  renders  the  decision. conclusive. 

In  that  case,  the  leading  decisions  of  this  court  upon  the 
point  under  consideration  were  fully  considered,  and  we  do 
not  deem  it  necessary  to  re-examine  them  or  add  to  what 
was  then  said.  The  decision  in  that  case  is  decisive  of  the 
question  under  consideration.  The  appellant  made  proof 
before  the  board  of  commissioners  that  he  had  given  notice 
of  his  intended  application  for  license,  and  it  was  held  that 
such  notice  was  sufficient.  Those  affected  might  have 
appealed  to  the  circuit  or  common  pleas  courts,  or  they 
might  have  instituted  a  direct  proceeding  to  set  aside  the 
order  granting  the  license,  but  neither  of  these  things  was 
done,  and  the  conclusiveness  of  such  decision  cannot  be 
called  in  question  in  an  action  like  this. 

Nor  can  the  admission  of  the  proof,  that  a  portion  of  the 
persons  who  signed  the  petition  for  the  license  did  not  reside 
in  Pike  township,  for  the  plain  and  obvious  reason,  that 
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under  the  act  of  1859,  ^^  ^^^  ^^^  necessary  that  the  petition 
or  application  for  a  license  should  be  signed  by  any  person 
but  the  applicant. 

Upon  the  admissions  made,  the  appellant  should  have 
been  acquitted.  The  other  evidence  being  inadmissible,  the 
court  erred  in  overruling  the  motion  for  a  new  trial.' 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  a  new  trial  in  accordance  with  this  opinion. 


43    810  *^  ^  TV 

li!_^i  Fraizer  v.  Hasset  et  al. 

Will. — Life  Estate,^— h  will  contained  the  foUowing  claaae :  *'  To  my 
Rachel,  *  *  *  I  wiU  and  bequeath  the  eighty  acres  whereon  the  house 
and  bam  and  most  of  the  improvements  are  of  the  home  place,  and  which, 
together  with  the  home  place,  during  her  natural  life  to  her,  and  dispose  of 
the  same  as  she  may  think  best  for  the  interest  and  comfort  of  henelf  and  my 
children."  After  the  death  of  the  testator,  the  widow  sold  and  conveyed  by 
quitclaim  deed  the  real  estate  described  in  the  will. 

Held,  that  the  widow   and  her  vendee  took  an  estate  only  for  the  life  of  the 
widow. 

From  the  Fayette  Common  Pleas. 

B.  K  Claypool^  W.  Morrow,  and  N.  Truster,  for  appel- 
lant. 

y.  C.  Mcintosh,  for  appellees. 

WoRDEN,  J. — Proceedings  in  partition.  John  Frai*r, 
deceased,  made  his  will  containing  the  following  clause : 

"  First.  To  my  wife,  Rachel,  who  owns  in  her  own  right 
one  hundred  and  twenty  acres  of  this  my  home  place,  I  will 
and  bequeath  the  eighty  acres  whereon  the  house  and  bam 
and  most  of  the  improvements  are  of  the  home  place,  and 
which  together  with  the  home  place,  during  her  natural  life 
to  her,  and  dispose  of  the  same  as  she  may  think  best  for 
the  interest  and  comfort  of  herself  and  my  children;*' 
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There  is  no  other  part  of  the  will  that  seems  to  throw  any 
light  upon  the  construction  of  the  clause  above  set  out* 
After  the  death  of  John  Fraizer,  his  widow,  Rachel,  exe- 
cuted the  following  deed : 

*'  This  indenture  witnesseth,  that  Rachel  Fraizer,  of  Fay- 
ette county,  in  the  State  of  Indiana,  quitclaims  to  Samuel 
Fraizer,  of  Fayette  county,  in  the  State  of  Indiana,  for  the 
sum  of  twenty-eight  hundred  dollars  (^2,800),  the  following 
real  estate  situated  in  Fayette  county,  in  the  State  of  Indi* 
ana,  to  wit :  The  west  half  of  the  south-east  quarter  of  sec* 
tion  six,  township  fifteen,  in  range  twelve.  In  witness 
whereof/'  etc. 

It  is  admitted  that  tl^e  land  mentioned  in  the  will  as 
"  eighty  acres"  is  the  same  land  as  that  described  in  the 
deed ;  and  the  only  question  presented  by  the  record  is, 
whether  Samuel  Fraizer,  by  virtue  of  the  will  and  the  deed, 
took  an  estate  for  the  life  of  Rachel  Fraizer,  or  an  estate  in 
fee. 

The  court  below  held  that  he  took  an  estate  only  for  the 
life  of  Rachel,  and  we  are  of  the  same  opinion. 

It  is  clear  to  our  minds  that  by  the  terms  of  the  will 
Rachel  only  took  an  estate  for  life,  as  it  was  expressly  limits 
•d  to  her  **  during  her  natural  life.'[ 

Whether  or  not  the  clause  in  the  will  authorizing  her  to 
dispose  of  the  land  as  she  might  think  best  for  the  interest 
and  comfort  of  herself  and  the  testator's  children  should 
be  construed  to  vest  in  her  a  power  to  dispose  of  the  fee,  is 
a  question  which  we  need  not  determine.  She  took  a  life 
estate,  and  only  a  life  estate,  in  the  premises  ;  and  conced- 
ing that  the  will  gave  her  power  to  alienate  the  fee,  the 
question  arises  whether  she  has  done  so. 

The  deed  which  she  executed  to  Samuel  Fraizer  is  a 
mere  quitclaim  deed,  purporting  to  convey  to  him  such 
an  estate  only  as  she  had  in  the  premises.  There  is  noth* 
ing  in  the  deed  that  indicates  any  intention  on  her  part 
to  convey  anything  more  than  the  estate  vested  in  her,  or 
to  show  that  she  bad  in  view  the  supposed  power  to  con- 
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vey  the  fee.  She  had  an  estate  which  she  could  convey, 
and  in  view  of  this  fact  the  following  observations  of  Chan- 
cellor Kent  are  strictly  applicable  to  the  case: 

''  The  general  rule  of  construction,  both  as  to  deeds  and 
wills,  is,  that  if  there  be  an  interest  and  a  power  existing 
together  in  the  same  person,  over  the  same  subject,  and  an 
act  be  done  without  a  particular  reference  to  the  power,  it 
will  be  applied  to  the  interest,  and  not  to  the  power.  If 
there  be  any  legal  interest  on  which  the  deed  can  attach,  it 
will  not  execute  a  power.  If  an  act  will  work  two  ways, 
the  one  by  an  interest  and  the  other  by  a  power,  and  the 
act  be  indifferent,  the  law  will  attribute  it  to  the  interest  and 
not  to  the  authority."    4  Kent*  Com.  334. 

The  judgment  below  is  affirmed,  with  costs. 


Thompson  et  al.  t^.  Sweetser  et  al. 

» 

Pleading. — Replevin, — In  an  action  to  recover  the  possession  of  penonal  proj^ 
erty,  the  general  denial  is  a  good  answer.    Property  in  the  defendant  and 
another  is  also  good,  but  unnecessary  when  the  general  denial  is  in. 
Same. — Property  in  Siranger. — ParHes.'-^Arrest  of  Judgment. — In  an  action 
'   to  recover  possession  of  personal  property,  where  property  in  a  stranger  is 
pleaded,  or  where  the  evidence  shows  property  in  a  stranger,  it  is  not  neces- 
sary that  such  person  should  be  a  party  to  the  action,  nor  is  the  failure  to  make 
.  such  person  a  party  ground  for  arrest  of  judgment. 

From  the  Grant  Common  Pleas. 

A.  Steele  and  R.  71  SL  John^  for  appellants. 
/.    Van  Devanter^  y.  F.  McDowell,  y.  Brownlee,  and  H. 
BrowfUee^  for  appellees. 

Downey,  C.  J. — ^The  appellants  sued  the  appellees  to  recover 
the  possession  of  certain  flax  seed.  The  defendant  Sweet- 
ser answered  separately : 

I.  A  general  denial. 


NOVEMBER  TERM,  1873.  3i3 

Thompson  et  al.  v,  Sweetser  et  al. 


2.  That  the  property  in  question  was  not  the  property  of 
the  plaintiff,  but  was  the  property  of  James  Sweetser  and 
John  N.  Turner.  Horton,  the  other  defendant,  answered 
that  he  had  no  interest  in  the  property  mentioned  in  the 
complaint.  There  was  a  reply  in  denial  of  the  second  para- 
graph of  the  answer  of  Sweetser.  The  issues  were  tried  by 
the  court,  and  there  was  a  finding  for  the  defendant  Sweet- 
ser, and  that  he  was  the  owner  and  entitled  to  the  possession 
of  the  property. 

Motions  by  the  plaintiffs  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled,  and  there  was  judgment  on  the 
finding.  The  errors  assigned  are  the  overruling  of  the 
motion  for  a  new  trial,  and  that  in  arrest  of  judgment. 

The  ground  relied  upon  for  a  new  trial  was,  that  the 
evidence  was  not  sufficient  to  justify  the  finding  of  the  court 
The  appellants  claim  that  one  Swope  and  the  appellee 
Sweetser  were  partners,  and  they  claim  the  seed  by  virtue 
of  a  sale  made  to  them  by  Swope.  Sweetser,  on  the  con- 
trary, claims  that  the  seed  was  his  individual  propert}\ 
These  different  views  of  the  case  were  embraced  in  the  issues 
tried  by  the  court,  and  the  evidence  in  the  record  seems  to 
have  been  given  by  each  party  with  the  view  of  sustaining 
his  theory  of  the  case.  We  have  examined  the  evidence 
carefully,  and  we  cannot  say  that  there  was  such  a  want  of 
evidence  to  sustain  the  finding  of  the  court  as  to  justify  us 
in  disturbing  the  judgment. 

The  reasons  given  in  the  motion  in  arrest  of  judgment 
are,  first,  that  there  was  no  sufficient  answer  on  file ;  sec- 
ond, that  the  testimony  shows  that  John  N.  Turner  was  a 
partner  of  Sweetser,  and  has  not  been  made  a  party,  etc. ; 
and)  third,  that  Turner  should  have  been  made  a  party,  and 
no  judgment  can  be  rendered  upon  such  a  record. 

There  is  nothing  in  the  first  objection  relating  to  the 
insufficiency  of  the  answer. 

The  general  denial  is  regarded  as  a  good  answer.  Prop- 
erty in  the  defendant  and  another  is  also  a  good  answer, 
though  unnecessary  when  the  general  denial  is  in.    JJavis 
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V.  Warfield,  38  Ind.  461 ;  Kennedy  v.  Shaw,  38  Ind.  474  It 
cannot  be  material  that  Turner  was  not  a  party,  for  two  rea- 
sons ;  first,  a  plea  of  property  in  a  stranger  means  that  the 
ownership  of  the  property  is  in  some  one  who  is  not  a  party 
to  the  action.  When  such  a  plea  is  pleaded,  or  when  the 
evidence  shows  property  in  a  stranger  to  the  action,  it  is  not 
necessary  that  such  person  shall  be  made  a  party  to  the 
suit ;  nor  is  it  any  ground  for  arrest  of  judgment  that  such 
person  is  not  a  party  to  the  action ;  and,  second,  the  find- 
ing of  the  court  shows  that  Sweetser  was  the  owner  of  the 
property,  and  not  Sweetser  and  Turner. 
The  judgment  is  affirmed,  with  costs. 


Maher  v.  Martin. 

Married  Woman. — Contract. — Where  money  is  loaiied  to  a  manied  wonun^ 
her  contract  to  repay  it  is  not  voidable  merely,  but  ab6(dutely  void;  and  ■ 
promise  made  by  her  after  the  death  of  her  husband  to  repay  it  is  incapable 
of  having  vitality  or  binding  force  given  to  it,  without  some  new  and  TaloRp 
ble  consideration  being  given. 

507 

From  the  Clark  Common  Pleas. 

%  B.  Meriwether,  for  appellant 

Pettit,  J. — Martin  sued  Maher  before  a  justice  of  the 
peace  to  recover  for  money  loaned.  The  case  was  appealed 
to  the  common  pleas,  where  it  was  tried  by  the  court  with  a 
finding  for  the  plaintiff.  Motion  for  a  new  trial,  for  the  rea- 
sons»  "  that  the  finding  of  the  court  herein  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law."  This  motion  was 
overruled,  exception  taken,  and  judgment  on  the  finding. 
Overruling  this  motion  is  assigned  for  error.  The  evidence 
shows  (and  there  is  no  conflict  on  this  point),  that  at  the 
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time  the  money  was  loaned,  the  defendant  below,  appellant 
here,  was  a  married  woman,  and  that  the  money  was  loaned 
in  the  presence  of  and  counted  by  her  husband  and  then 
handed  to  and  by  her  put  into  a  pocket  book  and  placed  in 
a  bureau  drawer.  If  this  was  a  loaning  to  her,  it  did  xiot 
and  could  not  create  any  legal  liability  on  her ;  she  being  a 
married  woman,  her  contract  was  not  voidable  merely,  but 
absolutely  void  and  incapable,  without  some  new  and  valu* 
able  consideration  being  giveny  of  having  vitality  or  binding 
force  given  to  it  by  promises  to  pay  made  by  her  after  thit 
death  of  her  husband,  which  event  happened  about  two  years 
after  the  money  was  loaned. 

This  ruling  is  fully  sustained  by  O Doily  v.  Morris^  31 
Ind.  Ill ;  Wiggins V.  Ktiser,  6  Ind.  252;  Eakin  v.  Fentan^ 
15  Ind.  59;  Chit.  Con.  46,  47,  48,  49;  2  Kent  Com, 
465  ;  I  Parsons  Con.  434. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee* 


McDiLL  V.  Gunn  et  al. 

Evidence. — OhjeOitm  to, — Motion,  fir  New  Trialr-On  a.ppeal,  in  order  to 
raise  the  question  of  the  admission  of  improper  evidence,  the  attention  of 
the  court  below  must  have  been  called  to  the  improper  evidence,  and  it  is 
necessary  to  point  it  out  in  the  motion  for  a  new  trial. 

Same. — Parol  Evidence. —  Vendor  and  Purchaser.^-YtmA  evidence  may  be 
given  to  show  the  real  consideration  of  a  deed  of  conveyance  of  real  estate, 
and  that  the  purchaser  took  the  conveyance  subject  to  incumbrances  and 
agreed  to  discharge  them  in  addition  to  the  consideration  stated  in  the  deed. 

New  Teial. — MoHon.^rDemurrer. — ^Error  in  overruling  or  sustaining  a 
demurrer  is  not  a  ground  for  a  new  trial. 

Vendor  and  Purchaser. — Incumbrances, — Consideration, — ^The  parol  agree* 
ment  of  a  vendee  of  mortgaged  land  to  pay  off  the  mortgage,  as  part  consid- 
eration of  the  purchase,  is  valid.  It  is  not  within  the  statute  of  firauds,  and 
need  not  be  in  writing,  and  may  be  proved  by  paroL    It  is  an  agreement  to 
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pay  his  own  debt,  not  that  of  another ;  and  in  a  proceeding  to  foreclose,  the 
court  may  decree  that  the  land  be  sold  and  render  seyeral  judgments  against 
the  mortgagor  and  his  vendee,  and  that,  for  any  sum  remaining  unpaid  after 
the  sale  of  the  mortgaged  premises,  execution  be  first  levied  of  the  proper^ 
.    of  such  vendee. 

i 

Prom  the  Tippecanoe  Common  Pleas* 

W.  C.  Wilson,  G.  0.  Behm,  A.  0.  Behm,  y.  D.  Gongar, 
and  C.  H.  Test,  for  appellant. 

H.  W.  Chase,  y.  A.  WUstach,  and  y.  H.  Brawn,  for  appel- 
lees. 

OsBORN,  J. — Gunn,  one  of  the  appellees,  filed  a  complaint 
in  the  Tippecanoe  Common  Pleas,  to  foreclose  a  mortgage 
upon  real  estate,  executed  by  Ward  and  wife  to  Weaver,  to 
secure  six  promissory  notes  of  five  hundred  dollars  each,  given 
by  Ward  to  Weaver  and  assigned  by  Weaver  to  him.  They 
were  dated  December  ist,  1868,  and  payable  in  one,  two, 
three,  four,  five,  and  six  years,  with  six  per  cent,  interest, 
and  ten  if  not  paid  at  maturity.  The  note  first  falling  due 
had  been  paid. 

The  complaint,  in  addition  to  the  usual  averments  in  a 
complaint  of  foreclosure,  alleges, ''that  on  or  about  the  13th 
day  of  July,  1869,  the  defendants  William  H.  Ward  and 
Mary  A.  Ward,  his  wife,  sold  and  conveyed  by  deed  said 
mortgaged  real  estate  to  said  defendant  McDill,  for  the 
sum  and  price  of  three  thousand  dollars,  and  said  McDill 
accepted  said  deed  and  agreed  to  and  with  said  William  H. 
Ward  to  pay  and  satisfy  to  the  plaintiff  said  notes  above 
set  forth,  so  made  to  said  Weaver,  and  amounting  to  two 
thousand  five  hundred  dollars,  besides  interest,  as  a  part  of 
the  purchase-money  of  said  real  estate." 

Ward  filed  a  cross  complaint  against  McDill  and  Gunn, 
setting  up  substantially  the  same  facts  as  were  stated  in  the 
original  complaint,  and  praying  for  a  decree  for  specific  per- 
formance against  McDill  and  judgement  against  him  for  the 
full  amount  unpaid  on  the  notes,  that  the  mortgaged  prop- 
erty be  sold  to  pay  the  judgment,  and  that  any  balance  left 
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unpaid  after  the  sale  of  the  mortgaged  property  be  made  of 
the  property  of  McDill  before  resorting  to  that  of  Ward. 

McDill  filed  separate  demurrers  to  the  complaint  and  cross 
complaint,  which  were  overruled,  and  exceptions  taken.  He 
also  moved  to  strike  out  certain  parts  of  the  complaint, 
which  was  overruled,  and  he  excepted. 

He  then  filed  an  answer  to  the  complaint  and  cross  com- 
plaint of  three  paragraphs,  ist.  The  general  denial  to  both 
complaints.  The  second' purports  to  be  an  answer  to  the 
original  complaint.  It  admits  the  notes  and  mortgage  and  the 
conveyance  to  him  by  Ward  and  wife,  subject  to  the  mort- 
gage. It  denies  nothing,  and  concludes  as  follows:  ''And 
as  to  all  the  rest  of  said  plaintiff's  complaint,  except  that 
which  seeks  to  subject  to  sale  said  realty  described,  to 
pay  the  debt  secured  by  said  mortgage,  he  says  that  no 
memorandum  or  note  thereof  is  in  writing  signed  by  the 
defendant  or  by  any  one  by  him  lawfully  authorized  there- 
unto ;  wherefore,  he  says  said  plaintiff  is  not  entitled  to  any 
personal  judgment  against  this  defendant,  in  case  said  realty 
is  insufficient  to  pay  said  mortgage  debt."  The  third  is  an 
answer  to  the  cross  complaint.  It  admits  the  execution  of 
the  deed  of  conveyance  by  Ward  and  wife,  and  sets  out  a 
copy  of  the  deed.  It  is  an  ordinary  warranty  deed,  '*  subject 
to  the  purchase-iponey  mortgage,  now  held  by  E.  M.  Weaver 
on  the  same,"  and  avers  '*  that  said  deed  contains  the  entire 
agreement  and  contract  between  said  parties  in  relation  to 
said  real  estatq ;"  and  that  said  Ward  is  not  entitled  to  the 
relief  sought  in  his  cross  complaint 

Ward  filed  a  demurrer  to  t|;ie  third  paragraph  of  the 
answer,  on  the  ground  that  it  did  not  state  facts  sufiicient  to 
constitute  an  answer  to  the  cross  complaint. 

Gunn  filed  separate  demurrers  to  the  second  and  third 
paragraphs  of  the  answer,  on  the  ground  that  they  did  not 
state  facts  sufficient  to  constitute  an  answer  to  the  complaint 

The  demurrer  to  the  second  paragraph  was  sustained  and 
overruled  to  the  third.  Exceptions  were  taken  to  both  rul- 
ings. 
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The  cause  was  tried  by  a  jury,  who  returned  a  general  ver- 
dict for  the  plaintifT,  and  that  the  amount  due  upon  one  of 
the  notes  was  four  hundred  and  eighty-one  dollars  and  six- 
ty-seven cents,  and,  also,  a  finding  for  the  plaintiff  on  the 
notes  to  fall  dufe  and  the  amount  of  each  note  specifically,  and 
that  McDill  did  undertake  and  agree  with  Ward  to  pay  the 
notes.  And  in  answer  to  an  interrogatory,  they  answered 
that  Ward  conveyed  the  real  estate  described  in  the  com- 
plaint to  McDill  by  deed  in  fee  simple,  on  the  day  mentioned  v^ 
the  complaint,  and  McDill,  in  consideration  of  the  conveyance, 
agreed  to  pay  and  satisfy  in  full  the  mortgage  debt  upon  the 
property, 

McDill  moved  the  court  for  a  new  trial  and  filed  written 
causes  therefor. 

1st.  That  the  verdict  was  contrary  to  law  and  evidence. 

2d.  That  the  court  admitted  improper  evidence  upon  the 
trial  of  the  cause,  over  his  objections. 

3d.  The  court  committed  an  error  in  overruling  the 
demurrer  to  the  complaint  and  cross  complaint,  and  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  answer. 

4th.  The  verdict  should  have  been  for  him  on  the  evi- 
dence. The  motion  was  overruled,  and  he  excepted  and 
filed  his  bill  of  exceptions,  setting  out  the  evidence. 

Final  judgment  of  foreclosure  was  rendered;  also,  sev- 
eral judgments  2^ainst  Ward  and  McDill  for  any  sum 
remaining  unpaid  after  the  sale  of  the  mortgaged  premises, 
to  be  first  levied  of  the  property  of  McDill,  all  without 
relief  from  valuation. 

Errors  are  assigned  for  overruling  the  demurrer  to  the 
complaint  and  cross  complaint ;  for  overruling  his  motion  to 
strike  out  parts  of  the  cross  complaint ;  for  sustaining  the 
demurrer  of  the  appellant  to  the  answer  and  cross  complaint; 
and  for  overruling  the  motion  for  a  new  trial. 

The  second  cause  for  a  new  trial  is  too  general  to  raise 
any  question.  The  attention  of  the  court  below  was  not 
called  to  any  alleged  improper  evidence.  We  have  uni- 
formly held  it  necessary  to  point  it  out  in  the  motion,  ia 
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order  to  get  the  benefit  of  it  in  this  court  The  third  cause 
is  not  a  ground  for  a  new  trial.  As  to  the  first  cause,  we 
have  read  the  evidence  and  think  it  sustains  the  verdict. 
The  fourth  is  included  in  the  fitst 

The  appellant  relies  chiefly  upon  the  ruling9  of  the  court 
below  upon  the  demurrers  for  a  reversal  of  the  judgment* 
He  insists  that  the  agreement  to  pay  the  notes  and  mort** 
gage  was  an  undertaking  to  pay  the  debt  of  another,  and  not 
binding  upon  him  because  not  in  writing.  He  also  insists 
that  by  executing  a  deed  conveying  the  property  "  subject 
to  the  mortgage/'  Ward  precluded  hin)self  from  establishing 
by  parol  a  promise  to  pay  the  purchase-money. 

Conveying  the  land  subject  to  the  mortgage  does  not  tend 

to  show  that  the  appellant  did  not  promise  to  pay  for  it.    Its 

diect  is  to  except  the  mortgage  from  the  covenant  against 

incumbrances.     It  does  not  afTect  the  agreement  to  pay  the 

purchase-money.   Parol  evidence  may  be  introduced  to  show 

that  the  consideration  has  not  been  paid,  or  that  it  is  more 

or  less  than  the  amount  specified,  notwithstanding  the  recital 

of  the  amount  apd  the  acknowledgment  of  its  receipt  ia 

the  deed ;  not  for  the  purpose  of  defeating  the  conveyance, 

bat  to  fix  the  amount  of  the  consideration.    3  Washb.  Real 

Prop.  327;  Greut  v.   Townsend^   2   Hill  N.  Y.  554.     Parol 

evidence  may  be  given  to  show  the  real  consideration  of  a 

deed,  and  that  the  purchaser  took  the  conveyance  subject 

to  incumbrances  and  agreed  to  discharge  them  in  addition 

to  the  consideration  stated  in  the  deed.     AlUn  v.  Lee,  i  Ind. 

58;  Rockkillv.  Spraggs^  9  Ind.  30;  Pitman  v.   Conner^  27 

Ind.  337 ;  Robinius  v.  Lister,  30  Ind.  142. 

The  promise  to  Ward,  to  pay  the  notes  and  mortgage  may 
be  enforced  by  the  holder.  Bird  v.  Z^nius,  7  Ind.  615;  Day 
y.  Patterson,  18  Ind.  114;  Cross  y.  Truesdale,  zZ  Ind.  44; 
Davis  V.  Calloway ^  30  Ind.  112;  Marletty.  Wilson's  E^r,  30 

JM  -^4^'  ^^^  ^*  ^^^^*  -^4  N-  Y.  178.    In  the  case  last  cited, 
j3   held  that  the  mortgagee  might  maintain  a  personal 
^/t%  against  a  grantee  of  the  mortgaged  premises,  who 
/^b^sumed  to  pay  the  incumbrance. 


i 
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The  appellant  purchased  the  property  for  three  thousand 
dollars,  and  agreed  to  pay  ofT  the  notes  and  mortgage  in 
suit,  as  a  part  of  the  purchase-money.  He  agreed  to  pay 
his  own  debt  to  the  holder  of  the  notes  against  his  vendor, 
not  the  debt  of  another.  Whenever  the  promisor's  agree- 
ment is,  in  effect,  to  pay  off  his  own  debt,  though  that  of  a 
third  person  be  incidentally  guaranteed,  it  is  not  necessary 
that  the  agreement  should  be  in  writing.  Browne  Frauds, 
sec.  165  ;  Goldv,  Phillips^  10  Johns.  412.  In  that  case  the 
defendants  had  bought  a  farm,  and  as  part  payment  agreed 
to  pay  the  plaintiff  a  debt  against  the  vendor.  The  court, 
on  page  414,  said:  ''The  promise  of  the  defendants  was 
not  within  the  statute  of  frauds.  It  had  no  immediate  con- 
nection with  the  original  contract,  but  was  founded  on  a  new 
and  distinct  consideration.  *  *  *  The  defendants  made 
the  promise  in  consideration  of  a  sale  of  lands  made  to  them 
by  Aaron  Wood;  and  they  assumed  to  pay  the  debt  of  the 
plaintiffs,  as  being,  by  arrangement  with  Wood,  part  pay- 
ment of  the  purchase-money."  Barker  v.  Bucklin^  2  Denio, 
45.  In  that  case  the  action  was  upon  a  promise  by  the 
defendant  in  consideration  of  a  pair  of  horses  delivered  to 
him  by  his  brother,  a  debtor  of  the  plaintiff,  to  pay  him  the 
value  of  the  horses  toward  the  debt,  which  the  seller  of  the 
horses  owed  the  plaintiff.  The  judge  delivering  the  opinion 
of  the  court  reviews  the  authorities  and  on  page  60  says : 
"  There  cannot  be  any  objection  arising  under  the  statute 
to  the  enforcing  a  promise  made  upon  good  consideration, 
by  a  third  person  to  a  debtor,  to  pay  his  creditor  a  specified 
debt,  although  such. agreement  is  not  in  writing.  The  stat- 
ute does  not  embrace  such  agreement,  but  only  an  agree- 
ment by  which  one  party  promises  the  other  to  answer  for 
the  debt,  etc.,  of  another  person."  And  on  page  61  he  says : 
"It  was  not  a  promise  to  answer  for  the  debt  of  another  per- 
son, but  merely  to  pay  the  debt  of  the  party  making  the 
promise,  to  a  particular  person  designated  by  him  to  whom 
the  debt  belonged,  and  who  had  a  right  to  make  such  pay- 
ment a  part  of  the  contract  of  sale.    Such  promise  was  no 
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more  within  the  statute  of  frauds  than  it  would  have  been 
if  the  defendant  had  promised  to  pay  the  price  of  the  horses 
directly  to  his  brother  of  whom  he  purchased  them."  Helms 
V.  JCearns,  40  Ind.  1 24. 

An  additional  brief  is  filed  by  the  appellant,  in  which  it  is 
claimed  that  the  judgment  authorizing  a  sale  without  relief 
is  erroneous.  No  objection  was  made  or  exception  taken  to 
the  rendition  of  the  judgment  in  that  form,  and  no  error  has 
been  assigned  for  that  cause.  If  it  was  an  error,  it  is  not 
available  to  the  appellant 

The  judgment  of  the  said  Tippecanoe  Common  Pleas  is 
affirmed,  with  costs. 


43    88l| 
130    8M| 
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171      316 

Fkacticb. — Demurrer, — ^Where  a  cause  has  been  tried  on  issues  joined  upon  a 
complaint  containing  two  paragrtiphs,  one  defective  and  tLe  other  good,  a 
demurrer  to  the  fonner  having  been  overruled,  the  record  not  showing  that 
the  cause  was  tried  and  the  judgment  rendered  exclusively  npon  the  good 
paiBgraph,  the  judgment  will  be  reversed  for  error  in  overruling  the  demurrer 
to  the  defective  paragraph.  To  sostun  a  judgment  in  such  a  case,  the  record 
must  a£Gnnatively  show  that  the  finding  and  judgment  proceeded  wholly 
upon  the  good  paragraph. 

From  the  Decatur  Circuit  Court, 

7  (Pavin,  y.  D.  MiUer,  y.  5.  Scobey,  and  O.  B.  Scobey,  for 


it. 
Wilson,  S.  A.  Bonner,  C  Ewing,  and  y.  K.  Ewingy 
►pellee. 

l^^>ijsKiRK,  J. — The  appellee  sued  the  appellant  on  a  sub- 
iption  of  three  shares  of  the  capital  stock  of  such  com* 

^     Vot.  XLIIL— 21 
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The  compUixA  was  ia  two  paragraphs.  A  demurrer  wa$ 
overruled  to  each  paragcaph  of  the  cooiplaiat,  to  which  a^ 
exception  wa0  taken.  The  appellant  reusing  to  plead  further^ 
final  judgement  was  rendered  for  appellee. 

The  appdSaot  haaassigEied  for  error  the  overruling  of  t&e 
demurrer  to  the  co^iplaiafc. 

Counsel  for  appeliaat  concede  that  the  aecond  paragraph 
of  the  com^aifit  was  probably  good*    We  think  it  wsi 

good* 

Counsel  for  appellee  admit  that  the  first  paragraph  wa9 
bad.  Such  an  adnuaMoa  i^ves  us  the  trouble  of  so  hold- 
ing. 

The  appellant  was  a  subscriber  to  the  original  articles  of 
association.  The  objections  urged  to  the  first  paragraph  of 
the  complaint  are : 

First.  That  it  does  not  show  the  length  of  the  proposed 
line  of  road,  nor  that  the  requisite  amount  of  stock  per  mile 
had  been  subscribed. 

Second.  That  the  subscription  was  made  upon  a  conditiom 
as  to  the  line  of  location,  and  that  performance  of  such  con- 
dition was  not  alleged. 

Both  paragraphs  of  the  complaint  were  based  upon  the 
aatne  instrument.  The  second  contains  all  the  allegations 
of  the  first;  with  the  additional  ones  which  the  appellant 
claims  were  necessary  to  make  the  first  good. 

It  is  insisted  by  the  counsel  for  appellee  that  it  is  a  wcU 
established  rule  of  practice  that  appellate  courts  will  not  dis- 
turb a  judgment  on  account  of  any  ruling  on  a  demurrer  to 
one  of  several  counts  or  paragrs^hs  either  in  a  declaration 
or  answer,  unless  it  appears  that  a  finding  has  been  made 
upon  a  bad  paragraph ;  and  reference  is  made  to  Blasingami 
V.  Bladngame^  24jnd.  86,  and  Knox  Cmtiiy  Bank  v.  Uoyds 
Aduirs^  i8  Ohio  St.  353,  as  supporting  such  position. 

The  Ohio  case  seems  to  support  the  position  assumed,  but 
a  different  rule  has  prevailed  in  this  State. 

The  case  referred  to  in  24  Ind.  does  not  support  the  propg^ 
tion  contended  for.    In  that  case  there  were  two  paragxaphs 
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In  the  complaint  The  overruKng  of  a  demurrer  to  the  first 
paragraph  was  assigned  for  error.  The  court  refused  to  con- 
sider the  question,  because  it  plainly  appeared  from  the  rec- 
ord that  the  finding  and  judgment  proceeded  wholly  upon 
the  second  [paragraph,  which  was  conceded  to  be  good. 

The  ruling  in  the  above  case  was  followed,  in  principle,^ 
ki  the  case  of  Wolf  v.  Sehofield^  38  Ind.  175,  where  it  was  held, 
tfmt  "  where  a  cause  has  been  tried  upon  issues  joined  upon  a 
complaint  containing  two  paragraphs,  one  defective  and  the 
other  good,  a  demurrer  to  the  former  having  been  overruled, 
the  record  not  showing  that  the  cause  was  tried,  and  the 
judgment  rendered,  exclusively  on  the  good  paragraph,  the 
judgment  will  be  reversed  for  error  in  overruling  the  demur- 
rer to  the  defective  paragraph." 

In  the  present  case  there  was  a  general  finding  upon  a 
complaint  containing  two  paragraphs,  one  defective  and  the 
other  good,  and  there  is  nothing  in  the  record  showing  that 
the  finding  and  judgment  proceeded  wholly  upon  the  good 
paragraph.  The  two  cases  are  alike,  and  it  results  that  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  sustain  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint, and  for  further  proceedings  in  accordance  with  this 
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Company. 

From  tile  Henry  Circuit  Court 

y.  Z  Elliott.  M,  £.  Farkner,  and  B.  H.  Bimiy,  for  appel- 
lant 
%  Brown  and  T.  B.  Redding^  for  appellee. 
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Downey,  C.  J. — ^This  action  was  to  recover  the  amount  of  a 
subscription  alleged  to  have  been  made  by  the  appellant  to 
the  capital  stock  of  the  appellee,  and  there  was  judgment, 
in  the  cause,  for  the  plaintifT. 

The  errors  assigned  are  the  overruling  of  a  demurrer  to 
the  complaint,  and  the  refusal  to  grant  a  new  trial. 

The  learned  counsel  for  the  appellant  abandon  the  first 
alleged  error,  but  insist  that  the  court  should  have  granted 
the  new  trial,  on  account  of  the  insufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  jury.  The  question  was, 
whether  the  defendant  had  authorized  the  subscription  to  be 
made  for  him  or  not.  It  was  not  claimed  that  he  had  made 
it  with  his  owh  hand,  but  that  he  had  authorized  it  to  be 
done.  The  jury  found  this  fact  against  him.  We  have 
carefully  examined  the  evidence  in  the  record  and  are  of  the 
opinion  that  we  can  not  disturb  the  judgment  on  this  ground 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs.  « 


Milner  v.  Noel. 

Arbitration  and  award. — EtHderue. — It  is  a  good  ground  of  objecdon  to 
an  award,  expressly  made  so  by  statute,  3  G.  &  H.  345,  sec.  16,  that  the 
aibitratois  "refiised  to  hear  evidence  material  and  pertinent  to  the  controreisy." 

Same^ — Answer. — Where  it  was  shown  by  the  submission  to  aibitiation  that  the 
partneiship  goods  of  the  parties  went  into  the  hands  of  one  party,  after 
the  dissolution  of  their  partnership,  for  the  purpose  of  adjusting  and  settling 
the  partnership  affairs,  and  that  the  submission  to  arbitration  was  for  the  pur- 
pose of  settling  said  affairs,  an  answer  alleging  the  refusal  of  the  arbitrators 
to  allow  the  other  party  to  prove  that  the  partner  into  whose  hands  the  goods 
were  so  placed,  by  a  sale  or  resale  of  the  goods,  made  a  profit  for  which  he 
had  not  accounted,  was  a  valid  objection  to  the  award. 

Same. — Such  answer  was  net  bad  because  it  did  not  xedte  aU  the  evidence 
given  on  the  trial  before  the  arbitrators. 

Same. — ^In  arbitration  cases  arising  under  the  statute,  there  is  no  rule  of  law 
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by  which  a  party  excepting  to  an  award  can  have  a  trial  by  jury;  and  the 
court  in  refusing  a  demand  for  a  jury  trial  in  such  case  commits  no  error. 

From  the  Posey  Circuit  Court. 

W.  M.  Hoggatt^  E,  M.  Spencet^  and  y.  H.  Loudon^  for 
appellant 
A.  P.  Hovey  and  G.  V.  Menzies^  for  appellee. 

Downey,  C.  J. — This  was  a  proceeding  by  the  appellee 
against  the  appellant,  to  enforce  the  performance  of  an 
award,  made  in  favor  of  the  appellee  against  the  appel- 
lant in  pursuance  of  a  submission  which  was  made  a 
rule  of  said  circuit  court  in  pursuance  of  the  statute  con- 
cerning arbitrations  and  umpirages.  2  G.  &  H.  342.  Upon 
the  making  of  the  preliminary  proofs  required  by  section  13 
of  the  act,  a  rule  was  granted  against  the  appellant  to  show 
cause  why  judgment  should  not  be  rendered  by  the  court 
upon  the  award.  The  parties  had  been  partners  in  the  sale 
of  merchandise,  the  firm  had  dissolved,  and  the  submission 
was  for  the  purpose  of  an  adjustment  of  the  partnership 
business  and  accounts. 

Upon  return  of  the  rule,  the  appellant  showed  cause :  i* 
The  manifest  partiality  of  one  of  the  arbitrators,  who  is  named, 
for  the  plaintiff  in  making  the  award.  And,  2.  That  the 
arbitrators  refused  to  permit  the  defendant  to  prove  by  one 
John  M.  Noel,  that  the  plaintifiT,  after  the  dissolution  of  the 
firm  of  Noel  &  Milner,  and  after  the  transfer  and  delivery 
of  the  assets  of  said  firm  to  said  William  J.  L.  Noel,  by  a 
resale  of  the  goods  received  by  him,  amounting  in  value  to  four 
thousand  nine  hundred  and  twenty-seven  dollars  and  fifty-seven 
cents,  made  and  realized  a  profit  by  such  resale  of  the  sum  of 
one  thousand  dollars,  for  which  he  never  accounted  or  charged 
himself  in  the  settlement  of  the  business  of  the  firm,  and 
for  no  part  of  which  did  the  defendant  ever  receive  credit ; 
which  testimony  the  defendant  avers  was  material  and  com- 
petent in  the  trial  of  the  said  cause,  the  said  John  M.  Noel 
being  a  competent  witness,  and  the  only  witness  by  whom 
the  defendant  could  prove  said  fact 
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The  plaintifF  replied  to  the  first  paragraph  of  the  answer 
by  a  general  denial,  and  demurred  to  the  second  on  the 
ground :  i.  That  it  did  not  state  facts  sufficient  to  constitute 
a  cause  why  the  rule  should  tiot  be  made  absolute  by  the 
rendition  of  judgment  on  the  award.  2.  Thdt  there  was  no 
statement  of  the  whole  evidence  adduced  before  the  arbitn^ 
tors  in  the  record. 

This  demurrer  was  sustained,  and  the  defendant  excepted. 
The  defendant  then  demanded  to  have  the  issue  formed  on  the 
first  answer  or  objection  tried  by  a  jury,  which  deiEiand  was 
refused,  and  he  excepted.  The  court  then  tried  the  issue, 
and,  disallowing  the  objection  to  the  award,  found  for  the 
plaintiff.  The  defendant  moved  the  court  for  a  new  trials 
assigning  for  ciuses:  i.  That  the  finding  of  the  coiut  was 
not  sustained  by  sufficient  evidence.  2.  It  was  contrary  to 
law  and  the  evidence.  3.  Because  the  court  refused  the 
request  of  the  defendant  for  a  jury  trial  of  the  cause.  And,  4. 
Because  the  court  received  in  evidence  the  written  agreement 
of  the  plaintiff  and  defendant  over  the  objection  of  die 
defendant 

There  is  a  bill  of  exceptions  showing  the  demand  for  a 
trial  by  jury,  the  refusal  thereof,  and  an  exception  to  the 
ruling,  but  there  is  no  bill  of  exceptions  setting  out  the  evi* 
dence  which  was  given. 

The  errors  assigned  are  the  following:  i.  The  court  erred 
in  sustaining  the  demuiter  of  the  appellee  to  the  second 
paragraph  of  the  answer.  2.  In  overruling  the  appellafit's 
motion  for  a  new  trial.  3.  In  refusing  the  request  of  the 
appellant  for  a  jury  trial. 

The  first  question  to  be  considered  is  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of  the  answer.  It  is  a 
good  ground  of  objection  to  an  award,  expressly  made  so  by 
statute,  2  G.  &  H.  345,  sec.  16,  second  division,  that  the 
arbitrators  '*  refused  to  hear  evidence  material  and  pertinent 
to  the  controversy."  The  answer  alleges  that  the  evidence 
was  material  and  conipeterit,  Imd  that  the  witness  was  conH 
petent  to  testify.    Was  it,  in  fact,  material,  as  shown  by  die 
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record  ?  The  matter  in  controversy,  as  shown  by  the  bond  or 
agreement  of  submission^  is  stated  as  follows :  '*  That  whereas 
there  heretofore  existed  a  partnership  between  William  J. 
L.  Noel  and  Sylvanus  Milner  in  the  business  of  selling  and 
trading  in  general  merchancfise,  and  such  other  business  as 
is  incident  thereto,  said  business  having  been  conducted  tn^ 
etc.,  and  whereas  said  business  was  dissolved  by  the  mutual 
consent  of  said  partners,  and  the  effects  of  said  firm  placed 
in  the  posses^'on  of  the  said  William  J.  L«  Noel  for  adj^s^ 
tnent  and  settlement,  and  whereas  said  business  between  said 
Noel  and  Milner  remains  unsettled,  and  said  parties  being 
mutually  desirous  to  make  a  settlement  and  adjustment  of 
said  business  without  the  litigation  of  courts.  Now,  there^ 
fore,  in  consideration  of  the  premises,  the  said  Noel  and 
Milner  have  agreed  and  do  hereby  agree  to  submit  all  mat** 
ters  of  difierence  and  dispute  between  them  in  reference  to 
said  partnership  and  all  matters  between  them  growing  out 
Of  said  partnership  business  to  the  arbitration  of^"  etc. 

It  is  shown  by  the  submission  that  the  partnership  goods 
went  into  the  hands  of  Nod  after  the  dissolution^  for  the 
purpose  of  adjusting  and  settling  the  partnership  af&irs* 
The  propositi(Mi  was  to  prove  by  a  competent  witness  that 
he,  by  a  sale  or  resale  of  the  goods  so  in  his  hands,  made  a 
profit  of  one  thousand  dollars^  for  which  be  had  not  accounted 
Judge  SxoRVsays:  "  If  any  partner  has,  after  the  dissolutiooi 
misapplied  the  partnership  funds,  and  made  profits  thereby, 
he  will  be  made  accountable  for  all  such  profits ;  but  the 
losses,  if  any,  must  be  borne  by  himself."  Story  Part.,  sec; 
329,  and  cases  cited.  But  it  is  contended  that  the  paragraph 
in  question  is  bad,  because  it  did  not  set  out  all  the  evidence 
that  was  given  in  the  trial  before  the  arbitrators.  We  do 
not  think  that  this  was  necessary.  We  are  of  the  opinion 
that  the  objection,  if  true,  is  a  valid  objection  to  the  award. 

We  are  not  aware  of  any  rule  of  law  by  which  the 
party  excepting  to  an  award  in  cases  like  this  can  have  a 
trial  by  jury.  In  Goodwine  v.  Miller,  32  Ind.419,  which  waa 
an  action  on  a  common  law  award,  this  court  held  that  a 
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trial  by  jury  might  be  had.  But  the  court  was  careful  to 
distinguish  that  kind  of  case  from  such  as  this.  The  court 
said :  ''This  was  an  action  on  a  common  law  award,  and  not 
a  rule  of  court  to  show  cause  why  judgment  should  not  be 
rendered  thereon."  The  statute  provides,  that  '*  the  court 
shall  hear  the  proofs  and  allegations  of  the  parties,  to  invali- 
date and  sustain  such  award  or  umpirage,  and  shall  decide 
thereon,  either  confirming  such  award  or  umpirage,  or  may 
modify  and  correct  the  same  in  the  cases  prescribed  in  the  last 
preceding  section  so  as  to  effect  the  intent  thereof,  and  to 
promote  justice  between  the  parties,  and  shall  render  judg- 
ment on  such  original  or  corrected  award  or  umpirage;  or 
the  court  may  vacate  such  award  or  umpirage  for  any  of  the 
causes  hereinbefore  specified  at  the  cost  of  the  parties  seek- 
ing to  enforce  such  *award  or  umpirage."  2  G.  &  H.  347, 
sec.  18.  It  seems  quite  clear  to  us  that. in  refusing  a  jury 
trial  the  court  committed  no  error. 

We  think  it  unnecessary  to  pass  upon  any  of  the  other 
questions,  if  there  are  others,  in  the  record;  as  for  the 
wrongful  sustaining  of  the  demurrer  to  the  second  para- 
graph of  the  answer,  the  judgment  must  be  reversed,  and 
such  other  questions  are  of  no  further  interest  in  the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceedings. 


■  •  > 


The  Montmorency  Gravel  Road  Company  v.  Stockton, 

Appeal. — From  yustice  of  the  Peace, — Appeal  by  each  Aff^.— Where  a  cause, 
is  appealed  from  a  justice  of  the  peace  by  each  party,  only  one  transcript  is 
necessary,  and  only  one  cause  should  be  docketed  in  the  appellate  court. 

Same. — If  the  appeal  of  each  party  is  not  taken  al  the  same  time,  to  complete 
the  transcript,  it  will  only  be  necessary  for  the  justice  of  the  peace  to  certify 
the  entiy  relating  to  the  second  appeal  and  file  the  appeal  bond. 
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Same. — ^The  dismissal  of  the  appeal  in  such  case  by  the  party  first  appealing 
will  not  give  him  a  right  to  withdraw  the  transcript 

Gbavel  Road. — Proceeding  to  Condemn  Lands, — Damages, — Instructions,-^ 
In  a  proceeding  to  condemn  and  appropriate  lands  for  the  nse  of  a  gravel 
road,  where  the  lands  are  unimproved,  it  is  not  error  to  instruct  the  jury  that 
they  may  consider  the  value  of  the  land  appropriated,  together  with  any 
injury  to  the  residue  naturally  resulting  from  the  appropriation  and  construc- 
tion of  the  road,  such  as  cutting  fields  into  an  inconvenient  shape,  destroying 
the  convenience  and  advantage  of  water  for  stock,  and  rendering  additional 
fencing  necessary. 

Same. — The  damages  are  assessed  in  such  cases  once  for  all,  and  the  juxy 
should  look  to  every  circumstance  resulting  from  the  appropriation,  present 
and  future,  which  affects  the  present  value  of  the  land. 

From  the  Carroll  Circuit  Court. 

y,  A.  Stein,  S.  A.  Huff,  B.  W.  Langdon,  %  5.  PetHt,  and 
%  H.  Gauldf  for  appellant. 
Z.  B.  Sims,  for  appellee. 

Downey,  C.  J. — ^The  appellant  is  a  corporation  organized 
under  the  act  of  May  12th,  1852,  on  the  subject  of  plank^ 
macadamized,  and  gravel  roads,  i  G.  &  H.  474,  and  this 
was  a  proceeding  commenced  before  a  justice  of  the  peace 
under  the  seventh  section,  to  condemn  and  appropriate  land 
of  the  appellee  for  a  right  of  way  for  the  road  of  the  com-, 
pany.  Damages  were  assessed  in  favor  of  the  appellee 
before  the  justice  of  the  peace,  and  the  company  on  the 
same  day,  that  is,  the  8th  of  July,  1869,  appealed  to  the  cir- 
cuit court,  having  filed  the  necessary  appeal  bond.  The 
certificate  to  the  transcript  of  the  justice  of  the  peace  bears 
date  July  26th,  1869.  On  that  day  the  appellee  herein  also 
filed  with  the  justice  an  appeal  bond  and  prayed  an  appeal, 
which  was  granted.  It  appears  that  the  justice  made  an 
entry  on  his  docket  of  the  taking  of  the  appeal  by  the 
appellee,  a  separate  transcript  of  which  entry  he  made  out 
and  certified  at  the  same  date,  the  26th  of  July  1869,  -and 
which,  together  with  the  transcript  of  the  proceeding  down 
to  and  including  the  taking  of  the  appeal  by  the  appellant 
herein,  and  the  two  appeal  bonds  and  other  original  papers, 
he  filed  with  the  clerk  of  the  circuit  court  at  the  same  time, 
that  is,  the  26th  day  of  July,  1869.    The  cause,  on  appeal  in 
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the  circuit  cotirt,  was  docketed  as  one  action  or  proceedifi|f. 
On.  the  application  of  the  appellee  herein,  the  venue  was 
changed  from  the  Tippecanoe  to  the  White  Circuit  Court. 
After  several  cocitiaaaQces  in  that  court,  the  venue  was  again 
changed,  this  time  on  the  application  of  the  company,  to 
the  Carroll  Circuit  Court.  In  this  court  the  company  dis- 
missed its  appeal  and  then  moved  the  court  for  leave  to 
withdraw  the  original  transcript  made  by  the  justice  of  the 
peace,  on  which  its  appeal  was  based.  This  motion  was 
Overruled  by  the  court.  The  company  then  ^  moved  the 
court  to  dismiss  the  appeal  of  Stockton,  the  appellee  herein, 
for  the  reason  that  the  same  was  not  supported  by  any  tran* 
script  from  the  docket  of  the  justice  of  the  peace,  issued  upon 
the  appeal  taken  by  him  on  July  26th,  1869.  Thereupon,  oil 
motion  of  Stockton,  leave  was  granted  him  to  perfect  the 
transcript  made  out  at  the  time  of  his  appeal,  and  after  this 
was  done  the  court  overruled  the  motion  of  the  company  to 
dismiss  his  appeal.  To  each  of  these  rulingrs  the  company 
excepted  by  proper  bill  of  exceptions.  Thereupon  them 
was  a  jury  trial,  a  verdict  for  the  appellee  for  an  increased 
amount  of  damages,  a  motion  for  a  new  trial  and  in  arrest 
of  judgment  made  by  the  company  overruled,  and  final 
judgment  for  the  appellee. 

It  is  assigned  for  error  in  this  court  that  the  circuit  court 
erred  in  overruling  the  appellant's  motion  for  leave  to  with* 
draw  the  transcript ;  in  overruling  the  appellant's  motion  to 
dismiss  the  appeal  of  the  appellee ;  in  permitting  the  appellee 
to  perfect  his  transcript;  in  assuming  jurisdiction  of  the 
appellee's  appeal  after  appellant's  appeal  had  been  dismissed  ; 
in  overruling  appellant's  motion  for  a  new  trial ;  in  overrul- 
ing appellant's  objection  to  a  judgment  being  rendered 
against  him;  and  in  overruling  the  appellant's  motion  in 
arrest  of  judgment. 

With  reference  to  the  motions  to  withdraw  the  transcript^ 
to  dismiss  the  appeal  of  the  appellee,  and  allowing  him  to 
perfect  the  transcript,  etc.,  we  are  of  the  opinion  that  there 
was  no  error  in  the  rulings  of  the  court    It  is  assumed  by 
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counsel  for  the  appellant,  that  when  each  party  appeals,  there 
must  be  two  cases  docketed  in  the  appellate  court,  and  that 
there  must  be  separate  transcripts  made  and  filed  with  each 
appeal.  The  statute,  under  which  the  appeal  in  this  case 
from  the  judgment  of  the  justice  of  the  peace  was  taken^ 
^ovides,  that  either  party  may  appeal  "as  in  other  cases/' 
I  G.  &  H.  476,  sec.  7,  proviso.  The  statute  relating  to 
appeals  in  other  cases  requires  the  justice  to  make  out  a 
transcript  and  transmit  the  same,  together  with  the  bond, 
"  and  all  other  papers,  in  the  ckuse,"  to  the  clerk,  etc.  2  G. 
&  H.  595,  sec.  66.  As  the  original  papers  must  be  filed  by 
the  justice  with  the  transcript,  and  as  they  can  not  be  on  file 
in  two  places  or  in  two  cases  at  the  same  time,  it  would 
seem  to  result  that  there  can  and  should  be  but  one  cause 
docketed  in  the  appellate  court,  where  both  parties  appeal* 
Another  reason  against  the  position  of  counsel  for  the  appel- 
lant is,  that  if  there  should  be  two  cases  docketed,  there 
would  have  to  be  two  trials,  one  in  each  case  docketed, 
which  might  result  differently,  and  thus  complicate  matters 
instead  of  settling  them.  There  was  no  objection  to  thei 
course  pursued  in  the  circuit  court  by  the  appellant  in  did- 
missing  its  own  appeal.  But  we  do  not  perceive  how  this 
could  affect  the  appeal  of  the  appellee.  Nor  do  we  see  the 
necessity  of  any  further  transcript.  When  another  tran- 
script was  obtained,  it  must  necessarily  be  but  a  copy  of  the 
one  already  on  file.  The  court  was  not  hound  to  allow  the 
appellant  to  withdraw  the  transcript  filed  by  the  justice.  It 
seems  to  us  that  as  the  transcript  was  filed  at  the  same  time 
that  the  appeal  bonds  and  other  papers  were  filed,  it  could 
be  regarded  as  being  as  much  the  transcript  of  one  party  as 
the  other.  When  the  second  appeal  was  prayed»  the  justice 
of  the  peace  made  an  entry  of  that  fact,  and  he  also  made 
out  and  certified  a  transcript  of  this  entry  and  filed  it  with 
the  transcript  of  the  former  part  of  the  docket  entries  in  the 
case,  and  thus  the  two  transcripts  made  a  complete  copy  of 
all  that  was  on  the  docket  relating  to  the^  case.  These  tran- 
scripts were  put  on  file  at  the  same  time  with  the  two  bonds 
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and  the  other  papers  in  the  cau5^e.  This,  in  our  opinion, 
was  sufficient  for  the  appeal  of  both  parties  without  any  fur- 
ther transcript. 

Several  reasons  were  assigned  for  a  new  trial.  The  one 
which  seems  to  be  relied  upon  here  is  that  calling  in  question 
the  correctness  of  the  following  instruction  given  by  the  court 
to  the  jury:  "The  value  of  the  land  appropriated,  together 
with  any  injury  to  the  residue  of  the  land  from  which  it  is 
taken,  naturally  resulting  from  the  appropriation  and  the  con- 
struction of  the  road  thereon,  such  as  cutting  the  fields 
into  an  inconvenient  and  ill  shape,  destroying  the  conveni- 
ences and  advantages  of  water  for  stock  to  a  portion  of  the 
farm,  and  rendering  an  additional  amount  of  fenting  neces- 
sary to  a  safe  and  proper  use  thereof,  are  all  proper  matters 
to  be  considered  in  estimating  the  damages  in  such  cases." 
This  instruction  is  conceded  to  be  taken  from  the  language 
of  this  court  in  Tlie  Whitewater  Valley  /?•  R,  Co.  v.  McClure^ 
29  Ind.  536.  But  it  is  claimed  that  it  was  erroneous  because 
not  applicable  to  the  case  made  by  the  evidence  in  this  action. 
The  evidence  being  all*  in  the  record,  the  instruction  must, 
of  course,  be  considered  with  reference  to  it.  The  company 
appropriated  sixty  feet  in  width  of  the  land  running  diago- 
nally through  the  north  part  of  an  eighty-acre  tract  of  the 
appellee,  making  a  little  less  than  two  acres.  A  county  road 
runs  east  and  west  along  the  north  side  of  the  tract.  The 
road  of  the  company  cuts  off  about  ten  acres  in  a  triangular 
form  between  it  and  the  county  road.  The  j  ury  found  specially 
in  answer  to  interrogatories,  that  the  company  appropriated 
two  acres,  less  four  rods,  worth  J588.87^ ;  that  Stockton  suf- 
fered damages  in  the  sum  of  two  hundred  dollars,  on  account 
ofhavingtheten  acres  cut  off  and  left  in  an  isolated  condition, 
leaving  it  in  a  bad  shape ;  and  the  further  sum  of  one  hundred 
and  two  dollars,  on  account  of  having  the  residue  of  the 
tract  reduced  to  a  bad  shape.  The  general  verdict 
was  for  the  aggregate  of  these  amounts,  ^390.87^. 
The  whole  eighty-acre  tract  was  in  timber,  and  had  never 
been   under     cultivation.     The    objection  urged   against 
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the  instruction  is«  that  ''what  remained  of  the  land, 
after  deducting  the  strip  taken  by  the  company,  was  just  as 
fit  as  it  ever  had  been  for  all  uses  it  had  been  put  to  at  any 
time  before;  and  that  access  to  the  tract  had  been  much 
improved  and  facilitated  by  the  company's  road,  Stockton 
was  under  no  new  necessity  of  fencing  on  account  of  that 
road,  for  his  tract  had  always  stood  and  still  stands  open  on 
all  sides.  *  How,  under  such  circumstances,  the  jury  could 
see  two  hundred  dollars  damages  to  the  north  end  and  one 
hundred  and  two  dollars  to  the  south,  surpasses  the  power 
of  a  rational  mind  to  explain." 

So  far  as  the  instruction  relates  to  fencing  rendered  neces- 
sary by  the  running  of  the  road  of  the  appellant  through 
the  land,  it  is  enough  to  say  that  nothing  seems  to  have  been 
allowed  by  the  jury  on  that  account.  We  do  not  see  any 
valid  objection  to  the  instruction  in  question,  taken  in  con- 
nection with  the  evidence.  The  damages  are  assessed  in 
such  cases,  once  for  all,  and  the  jury  should  look  to  evety 
circumstance  present  and  future,  which  aflfects  the  present 
value  of  the  land,  resulting  from  the  appropriation.  The 
evidence  fully  warranted  the  jury  in  finding  as  they  did, 
as  to  the  different  items  going  to  make  tip  the  aggregate 
amount  of  the  verdict. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Woodward  et  ux.  v.  Lindley  et  al. 

EvTOENCE. — Husband  and  fVi/e.—^la  an  action  brought  by  a  husband  and  wife 
to  recover  rent  claimed  to  be  due  on  a  written  lease  made  by  the  husband 
and  wife,  it  was  not  error  to  allow  the  defendant  to  testify  that  he  negotiated 
with  the  husband  when  renting  the  premises,  to  show  the  relations  of  the  par- 
ties and  as  tending  to  establish  the  agency  of  the  husband  for  the  wife. 

^mms.—I/usband  and  Wtfe.^Lease  of  Wtf^s  Real  ^x/«/^.— Where  a  lease 
is  executed  by  a  husband  and  wife,  but  it  is  stipulated  that  the  rent  is  payable 
to  the  wife,  and  the  premises  are  to  be  surrendered  to  her,  an  action  for  the 
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rent  brought  in  te  nine  of  the  btisband  and  wife  oooccnit  tlie  sepanle 
estate  of  tbe  wife,  and  the  Imaband  has  no  interest  in  Ihe  actioB  except  flitt 
he  would  be  liable  for  costs  if  the  sama /could  not  be  m^e  oi^t  of  her  property 
and  in  such  action  the  husband  is  not  a  competent  wibiess. 

Lease. — Husba$uland  Wife, — AtUkority  of  Husband  to  Aciepi  SitrremUr. — 
Authority  on  the  pait  «f  a  husband  to  reodive  rent  for  his  wife's  premises,  aad 
t^  direct  rep^irs^will  90C  authorise  1ii(n  to  accept  a  surrender  of  tlie  demised 
premises. 

Same. — Where  t^e  premises  of  a  wife  are  leased  for  a  term  pf  ^eais,  and  b^ 
the  express  terms  of  the  lease  ^e  surrender  of  the  premises,  at  the  expirati<m 
of  die  lease,  by  k^se  of  dae  or  oAeiwise,  is  to  be  to  tte  wife,  though  the 
husband  may  bo  aothonxed  to  accept  payment  gf  rent  and  to  disect  repaii9» 
handing  the  keys  of  the  premises  to  him«  before  the  expiration  of  the  teai^ 
without  stating  the  purpose  of  their  being  handed  to  him,  iM^d  his  acceptance 
of  them  without  any  agreement  that  the  premises  shaU  be  surrendered,  or 
that  the  lessor  may  have  possession,  wiH  not  amount  to  a  twmender  of  the 
lease  andpreQiaes, 

From  the  Vanderburg  Circuit  Court 

Q  Denby  and  Z7,  B,  Kumler,  for  appelUnts. 
A,  Igleluxrt,  %  M.  Shackelford,  and  y.  E.  IgUluirt,  U^ 
0ppellees.  « 

OsBORN,  J.— This  was  an  action  brought  by  die  appellants 
against  the  appeUees,  to  recover  the  amount  allied  to  be 
due  upon  a  written  lease.  A  copy  of  the  lease  was  $}ed 
with  the  complaint.  It  was  made  by  the  appellants  (hu» 
band  and  wife)  to  the  appellees,  and  the  term  denused  was 
"from  the  first  day  of  January,  1867,  to  the  first  day  of 
Januar}',  1872."  The  appellees  were  to  pay  to  the  appellant 
Adalinc  a  rent  of  eighteen  hundred  dollars  per  year,  in 
monthly  instalments  of  one  hundred  and  fifty  dollars  at  the 
end  of  each  month,  and  .upon  the  expiration  of  the  lease, 
either  by  lapse  of  time  or  otherwise,  to  surrender  the  prem- 
ises peaceably  to  Mrs.  Woodward. 

The  appellees  answered,  by  alleging  that  on  die  ist  day  of 
October,  1870,  they  paid  to  the  appellants  all  rent  in  arrears 
and  all  rent  due  to  that  date  and  surrendered  the  demised 
premises  to  the  plaintiffs,  who  accepted  the  same.  To  t^»«- 
answer  the  appellants  replied : 

I.  The  general  denial* 
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2.  Admitting  th«  payment  of  rent  to  Octy^r  ist,  1870^ 
except  twenty-^five  dollars^  and  alleging  that  the  sum  of 
ooe  thoit$aod  six  hundred  and  fifty  doUatis  wa^  due  for  rent 
from  Sept.  isl;  1870,  to  th«  bringing  of  the  action^  being  fbt 
deven  months,  and  Seated  the  alleged  surrender. 

There  waa  a  trial  by  the  covrt,  finding  for  the  appellees, 
and  over  a  motion  ibr  a  «ev  ^tiial  judgment  was  rendered  on 
the  finding. 

The  causes  assigned  for  the  new  trial  were :  That  the 
court  allowed  the  defendant  Jame0  F.  Ltndley  to  testify  tiiat 
he  negotiated  wilb  John  SL  Woodward  when  he  was  renting 
the  premises.  2.  That  the  court  erred  hi  fffitsing  to  allov 
John  K.  Woodward  to  ti^stify  as  a  witness*  3.  Hiat  the 
finding  was  not  sustain^  by  the  evidence. 

The  error  assigned  is  in  overruling  tshe  motion  for  a  new 
trial. 

The  court  committed  no  eri^or  in  allowing  the  witness  to 
testify  that  he  negotiated  with  John  K.  Woodward  when  h« 
wa3  renting  the  premises.  The  appellees  were  attempting  to 
px^ove  that  he  w^  the  agent  of  Mrs.  Woodward,  who  was 
admitted  to  be  the  owner  of  the  demised  premises.  The 
alleged  surrender  was  made  to  him.  The  evidence  waa 
admissible,  to  show  the  rd^tions  of  the  parties,  and  as  tend* 
ing  to«  establish  bis  agency.  Its  weight  would  depend  upoa 
Ibe  other  evidence  in  the  case. 

The  action  was  upon  a  joint  dembe,  it  is  true,  but  the  rent 
vas  payable  tp  the  wife^  and  we  think  we  may  safely  say  that 
the  husband  joined  to  enable  the  wife  to  make  a  valid  lease* 
By  its  terms  the  rent  was  not  only  payal^le  to  her,  but  the 
surrender  was  required  to  be  made  to  her.  The  action  waa 
concerning  her  separate  estate.  The  husband  had  no  inter* 
est  in  it,  excqpt  that,  having  joined  her  m  the  action,  he 
vould  be  liable  ibr  costs,  if  it  could  not  be  made  out  of  her 
properly.  If  he  testified  in  the  case,  he  m^st  do  so  for  or 
against  her.  The  case  of  Aliaugh  v.  jfmmes^  29  Ind.  398^ 
vas  an  action  against  husband  and  wife  for  the  abduction  of 
fte  wife  of  the  pUintiffi    And  the  court  held  the  husband 
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could  testify  in  his  own  behalf  and  the  wife  in  *  hers,  but 
neither  for  the  other.  The  plaintiff  could  not  deprive  them 
of  that  right  by  joining  them  as  defendants  in  the  same 
action.  If  the  husband  in  the  case  at  bar  had  not  been 
joined  as  plaintifl^  it  would  be  clear  that  he  could  not  be  a 
witness  for  his  wife.  He  cannot  be  rendered  competent  to 
testify  by  being  joined  as  plaintiff)  under  the  guise  of  testify- 
ing in  his  own  behalf,  when,  as  in  this  instancy  he  had  no 
interest  in  the  action* 

The  m^n  question  in  the  case  is;  whether  the  premises 
were  surrendered  and  the  rent  paid  to  the  timeof  thesurreih 
der,  as  alleged  in  the  answer. 

It  is  not  pretended  that  the  surrender  was  made  to  Mrs. 
Woodward  in  person.  If  it  was  made  at  all,  it  was  made  to 
Mr.  Woodward.  We  give  the  evidence  of  the  appellees, 
which  they  say  in  their  brief  is  relied  on. 

One  Huckeby  testified :  ''  I  reside  in  New  Albany,  Indi- 
ana. In  September,  1870,  I  acted  as  attorney  agent  for  the 
defendants,  and  have  been  their  attorney  agent  ever  since. 
The  Lindleys  sent  me  the  keys  to  surrender  the  house  for 
them.  I  took  the  keys  of  the  store  which  they  rentefd  from 
Mrs.  Woodward  into  Mr.  Woodward's  store.  There  were 
three  keys.  One  of  the  clerks  asked  me  what  he  could  do 
for  me.  I  said  I  wanted  to  see  Mr.  Woodward.  As  I  spoke, 
Mr.  Woodward  rose  up  from  near  the  stove,  at  the  back  end 
of  the  store,  and  came  to  me,  and  I  handed  him  the  keys. 
I  told  Mr.  Woodward, '  Here  are  the  keys  that  belong  to  the 
store-house  that  the  Lindleys  had  of  yours.'  Mr.  Wood- 
ward looked  at  them,  took  them  in  his  hand  and  said,  'All 
right ;  thank  you,  sir.'  I  do  not  know  anything  about  Mr. 
Woodward  acting  as  the  agent  of  Mrs.  Woodward.  This 
was  Friday,  September  30th,  1 870.  My  distinct  impression 
is,  that  two  festivals  were  held  in  the  store  that  had  been 
occupied  by  the  defendants,  after  they  left.  My  recollection 
is,  that  the  festivals  were  held  by  the  Methodist  church  and 
the  Colored  church ;  they  must  have  been  held  there,  because 
there  was  a  good  deal  of  plunder  in  the  store  next  door.    I 
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have  been  living  in  New  Albany  since  the  22d  day  of  April, 
1870.  I  have  known  Mn  Woodward  for  ten  years.  After 
the  defendants  left,  there  was  a  placard  hanging  in  the  window 
of  the  store,  with  the  words  on  it:  *This  store  for  rent.' 
I  do  not  know  what  was  signed  to  it  My  brother  paid  the 
last  month's  rent;  I  was  not  present  when  it  was  paid;  think 
the  store  was  occupied  by  a  bird  man  for  two  weeks.  All 
the  rent  was  paid  up  to  tiie  first  of  October,  when  the  sur- 
render was  made." 

On  cross-examination,  the  witness  testified  as  follows : 

"My  brother's  name  is  George  P.  Huckeby;  he  and  I  are 
lawyers,  and  are  doing  business  together  in  New  Albany. 
I  received  the  keys  by  express,  and  before  I  came  here  I 
examined  the  envelope  so  as  to  see  when  I  received  it. 
There  were  three  keys;  one  small  brass  key;  I  do  not 
remember  what  kind  of  keys  the  others  were.  I  do  not 
know  the  date  at  which  the  festivals  were  held,  but  think  it 
Was  &11  or  winter.  The  Lindleys  left  in  September.  The 
one  hundred  and  twenty-five  dollars  was  paid  the  latter  part 
of  October  or  first  of  November/' 

James  F.  Lindley  testified  as  follows : 

'*  My  name  is  James  F.  Lindley ;  am  one  of  the  defend- 
ants. During  the  tenancy,  I  paid  rent  to  John  K.  Wood- 
ward, Mrs.  Woodward,  and  to  Mr.  Welbom,  their  son-ia- 
law.     Rents  were  paid  to  them." 

In  answer  to  the  question,  "  With  whom  did  you  negoti- 
ate when  you  were  renting  the  premises?"  he  said,  "  I  nego- 
tiated altogether  with  Mr.  Woodward."  He  then  proceeded 
as  follows :  "  When  I  paid  rent,  I  paid  Mr.  Woodward ; 
when  I  wanted  anything,  I  saw  him  in  reference  to  it  I  saw 
him  in  reference  to  the  repairs,  and  he  always  attended  to  the 
repairs.  I  authorized  the  Huckebys  to  make  the  surrender. 
When  I  authorized  them  to  do  it,  I  was  in  their  office.  I 
was  in  New  Albany  several  times  after  the  surrender  was 
made.  I  made  application  to  Mr,  Woodward  for  reduc* 
tion  of  rent  Previous  to  the  first  of  June,  1870,  I  had  & 
VoL.XLin.— 22 
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talk  with  Mrs.  Woodward  about  reducing  the  rent ;  I  wanted 
it  reduced  for  several  reasons;  one  reason  was,  that  the 
plaintifis  had  not  complied  with  their  agreement  about  the 
occupation  of  the  adjoining  houses.  It  was  agreed  by  Mrs. 
Woodward  that  the  rent  should  be  reduced  three  hundred 
per  year.  When  I  left  New  Albany  I  agfneed  with  Wood- 
ward that  he  was  to  take  an  account  against  Hawkins  in 
part  for  the  last  month's  rent,  for  balance  of  rent.  When  I 
was  in  New  Albany,  in  October,  Mr.  Woodward  said  he 
could  not  accept  the  account  for  the  rent.  I  sent  money  to 
Huckeby  &  Huckeby,  and  they  paid  the  rent.  In  October 
or  November  I  was  in  New  Albany.  I  went  to  Mr.  Wood- 
ward and  asked  him  to  lend  me  the  key  of  the  store  to  get 
some  rubbish  that  I  had  promised  to  Kent.  He  loaned  me 
the  key  and  cautioned  me  to  return  it  to  him,  and  not  leave 
it  with  Kent.  The  first  key  would  not  open  the  door ;  I 
went  back  and  got  another.  We  got  into  the  store.  I  lelt 
the  key  with  Mr.  Kent  The  next  evening  I  saw  Mr.  Wood- 
ward, and  he  asked  me  why  I  had  not  returned  the  key.  I 
went  and  got  it  for  him,  and  delivered  it  to  him.  I  have 
receipts  for  the  rent ;  they  are  in  this  book."  (Then  follow 
the  receipts.] 

The  receipts  show  the  payment  of  the  rent  in  full  to 
Aug.,  1870,  inclusive.  The  one  for  December  is  for  one  hun- 
dred and  twenty-five  dollars  on  account  of  rent  for  that  month. 

Cros&«xamination. — **  I  paid  the  rent  sometimes,  and  some- 
times the  book-keeper  paid  it.  This  book  contains  all  the 
receipts  except  the  last.  Mrs.  Woodward  came  to  the  stone 
for  the  rent.  In  one  instance  we  were  authorized  to  pay 
Mr.  Welbom.  Mrs.  Woodward  went  to  England,  and  dur- 
ing her  absence  we  paid  her  son-in  law.  Once  we  paid  ^500. 
Mrs.  Woodward  did  not  come  every  month,  but  came  often. 
Afler  the  first  of  March,  1870, 1  paid  one  hundred  and  fifty 
dollars  every  month,  and  she  paid  me  twenty*five  dollars 
back.  I  did  not  leave  the  keys  with  Mr.  Woodward  to  get 
a  tenant.  I  did  not  go  to  Mr.  Woodward  and  tell  him  that 
Mr.  McKitrick  had  the  keys.    I  brought  the  keys  to  Evans- 
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villewh^  I  came,  about  the  I2th  or  14th  of  September, 
I  never  tried  to  rent  the  store  to  a  man  in  Louisville.  I 
never  authorized  any  one  else  to  rent  the  store.  I  came  off 
and  left  the  store,  and  have  done  nothing  else  but  send  keys 
there.  There  was  a  festival  in  the  store  next  door  to  us, 
two  months  before  we  came  down  to  Evansville.  I  do  not 
remember  how  often  I  paid  Mrs.  Woodward  rent ;  but  not 
often.    The  receipts  will  show." 

The  defendant  then  read  the  following  receipt : 

"New  Albany,  Ind.,  Feb.  nth,  1871. 

"Received  of  J.  F,  Lindley  &   Bro.  one  hundred  and 
twenty-five  dollars  on  rent  account,  for  Mrs,  A.  Woodward. 

"  John  K.  Woodward." 

Mrs«  Woodward  testified  in  her  own  behalf,  that  she  never 
accepted  any  surrender;  that  none  was  ever  offered  her;  that 
she  told  Hiram  Lindley  she  would  not  release  them  from 
paying  rent ;  that  she  refused  one  hundred  and  twenty*five 
dollars  rent  ofieredher  by  George  Huckeby,  the  brother  of  the 
witness  Huckeby;  that  she  told  Geo.  Huckeby  after  the  key 
had  been  left  at  her  husband's  store  to  take  it  and  attend  to 
the  renting  himself,  and  Geo.  Huckeby  said  all  right ;  this 
was  in  November  or  December,  1 870 ;  that  she  collected  her 
own  rents  and  told  James  Lindley  that  he  must  pay  to  her 
in  person ;  that  she  refused  to  reduce  the  rent,  but  agreed 
that  if  one  hundred  and  fifty  dollars  was  paid  her  every 
month  promply,  she  would  give  him  back  twenty-five  dollars 
a  month  as  a  donation ;  that  she  never  put  any  placard  in  the 
window  and  authorized  none  to  be  put  there ;  that  no  festi- 
val was  ever  held  in  the  store ;  that  the  store  remains  exactly 
as  Lindleys  left  it ;  that  she  told  J.  F.  Lindley  in  November 
not  to  break  the  door,  but  get  the  key  when  he  wanted  his 
friends  to  go  in  the  store ;  that  J.  F.  Lindley,  in  November, 
1870,  asked  J.  K.  Woodward  if  he  had  got  a  tenant  for 
him ;  that  twenty-five  dolbrs  of  rent  remains  in  arrear  up  to 
October  ist,  1870;  that  her  husband  was  not  her  agent,  and 
she  had  no  agent ;  that  Woodward  assisted  her  in  fixing  up 
the  lease;  tbat  die  lease  was  drawn  after  the  Lindleys  were 
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in  the  house ;  that  nothing  was  ever  said  to  her  by  either  of 
the  Lindleys  about  surrendering  the  premises ;  that  she  had 
a  talk  with  Hiram,  in  which  she  said  that  if  Jim  left  she  would 
rent  the  premises  to  Hiram,  but  if  both  went  to  Evansville, 
'  she  would  have  all  the  rent ;  that  when  she  was  absent  her 
husband  or  Mr.  Welborn  collected  the  rent,  but  she  always 
collected  when  at  home.  She  said,  "  After  I  heard  the  key 
was  left  at  the  store,  this  was  in  November  or  December, 
1870,  I  went  to  see  George  Huckeby ;  I  met  him  on  the 
street ;  I  told  him  to  go  and  get  the  key  of  the  store  and 
attend  to  the  renting  of  it  himself;  that  Mr.  Woodward  had 
too  niuch  to  do  to  attend  to  it  for  the  Lindleys.  He  said, 
'all  right."' 

There  was  no  evidence  showing  that  Mr.  Woodward  had 
any  authority  to  accept  a  surrender  as  the  agent  of  Mrs. 
Woodward.  The  appellees  contend  that,  because  he  was 
her  agent  to  receive  rent  and  make  repairs  to  the  building, 
it  followed  that  he  was  authorized  to  accept  a  surrender  of 
the  demised  premises.  We  think  otherwise.  The  authority 
to  collect  the  rent  recognized  the  existence  of  the  lease,  and 
that  it  would  continue  uncancelled  and  in  full  force ;  the 
authority  to  accept  a  surrender  contemplated  its  destruction. 
One  is  to  accept  performance  of  the  contract,  the  other  a 
release  from  it.  Huckeby  testified  that  he  knew  nothing 
about  Mr.  Woodward  acting  as  the  agent  of  Mrs.  Wood- 
ward. The  appellees  sent  him  the  keys  to  surrender,  and 
he  handed  them  to  Mr.  Woodward,  saying,  "  Here  are  the 
keys  that  belong  to  the  store-house  that  the  Lindleys  had 
of  yours."  He  did  not  even  state  why  he  gave  them  to 
him.  Nothing  was  said  about  surrendering  the  lease  or  the 
house.  He  also  testified  that  his  distinct  impression  was 
that  two  festivals  were  held  in  the  store,  and  that  there  was 
a  placard  in  the  window  of  the  store  after  the  appellees  left, 
with  the  words  on  it,  "This  store  for  rent;"  but  he  does  not 
state  whether  the  festivals  were  held  or  the  placard  was  in 
the  window  after  he  gave  up  the  keys.  Nor  does  he  state 
when  the  bird  man  occupied  the  store.    The  evidence  fails 
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to  show  that  Mrs.  Woodward  ever  went  into  possession  of 
the  premises. 

The  court  below  must  have  found  for  the  appellees,  on  the 
ground  that  Mr.  Woodward,  being  the  ^ent  for  his  wife  to 
receive  lents,  was  her  agent  to  accept  a  surrender  of  the 
lease  and  premises,  and  that  the  acceptance  of  the  keys  was 
an  acceptance  of  such  surrender. 

**  It  may  be  assumed  that  there  must  be  a  mutual  agree- 
ment between  the  lessor  and  original  lessee,  that  the 
lease  is  terminated,  in  order  to  work  a  surrender.  But  this 
may  be  implied  and  not  always  be  express.  ♦  *  ♦  ^^^ 
the  return  and  acceptance  of  the  key  may  be  evidence  of 
such  surrender  of  possession."     i  Washb.  Real  Prop.  354. 

The  key  must  be  returned  and  accepted  with  a  view  to 
temiinate  the  tenancy,  to  make  it  evidence  of  a  surrender. 
"  An  actual  and  continued  change  of  possession,  by  the 
mutual  consent  of  the  parties,  will  amount  to  a  surrender  by 
operation  of  law."    Taylor  Landlord  &  Tenant,  sec.  515. 

**  A  surrender  is  defined  to  be  the  yielding  up  of  an  estate 
for  life  or  years  to  him  who  has  an  immediate  estate  in 
reversion  or  remainder,  wherein  the  estate  for  life  or  years 
may  drown  or  merge  by  mutual  agreement  between  the 
parties."     2  Piatt  Leases,  499. 

In  the  case  at  bar  it  is  admitted  that  the  reversion  was  in 
Mrs.  Woodward.  By  the  express  terms  of  the  lease  the 
surrender  was  to  be  to  her.  We  are  clearly  of  the  opinion 
that  there  was  no  surrender  to  her  or  any  agent  authorized 
to  accept  such  surrender.  Mr.  Woodward,  as  we  have  seen, 
had  no  such  authority,  nor  did  he  attempt  to  exercise  any. 
The  agent  of  the  appellees  handed  the  keys  of  the  store  to 
him  without  stating  the  purpose,  and  he  accepted  them. 
There  was  no  agreement  that  the  premises  should  be  sur- 
rendered, or  that  the  lessor  might  have  possession  of  the 
store.  Nothing  was  said  or  done  that  could  have  prevented 
fhe  appellees  from  demanding  the  keys  and  occupying  the 
store. 

Surrenders  are  said  to  be ''  either  in  express  words,  by  which 
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the  lessee  manifests  his  intention  of  yielding  up  his  interest 
in  the  premises  to  the  lessor;  or  by  operation  of  law,  when 
the  parties,  without  any  express  surrender,  do  some  act  which 
implies  that  they  have  both  agreed  to  consider  the  surrender 
as  made."  Taylor  L.  &  Ten.,  sec.  507.  An  express  surren- 
der is  by  agreement.  The  term,  surrender  by  operation  of 
law,  "  is  applied  to  cases  where  the  owner  of  a  particular 
estate  has  been  a  party  to  some  act,  the  validity  pf  which 
he  is  by  law  afterward  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  had  continued  to 
exist  *  *  *  In  such  case  it  will  be  observed  there  can 
be  no  question  of  intention.  The  surrender  is  not  the  result 
of  intention.  It  takes  place  independently,  and  even  in  spite 
of  intention."  Lyon  v.  Reed,  13  M.  &  W.  285-305.  Many 
instances  are  given  in  which  a  surrender  by  operation  of  law 
has  been  made,  but  we  have  not  been  able  to  find  one  in 
which  it  has  been  so  held,  where  the  lessee  simply  handed 
the  key  of  the  premises  to  the  lessor,  without  in  any  manner 
declaring  or  making  known  his  purpose,  and  when  no  change 
of  possession  followed  the  delivery  of  the  key.  Nor  have 
we  been  able  to  find  any  case  where  an  authority  to  receive 
rent  and  make  repairs  could  be  construed  into  an  authority 
to  receive  a  surrender  of  the  demised  premises. 

In  the  case  at  bar,  by  the  uncontradicted  testimony  of  Mrs. 
Woodward,  it  appears  that  as'  soon  as  she  heard  of  the  deliv- 
ery of  the  keys  to  her  husband,  she  went  to  the  agent  of  the 
appellees  and  told  him  to  go  and  take  them  back  and  attend 
to  the  renting  of  the  property  for  the  appellees  himself,  to 
which  he  assented. 

We  are  unable  to  find  in  the  testimony  any  evidence  of  a 
surrender.    The  new  trial  ought  to  have  been  g^ranted. 

The  judgment  of  the  said  Vanderburg  Circuit  Court  is 
reversed,  with  costs ;  the  cause  is  remanded,  with  instruc- 
tions to  that  court  to  grant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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FtKADiNG. — MalpractUe, —  Centrilmtory  NtgHgemce. — ^Where  a  complaint 
alleged  that  the  defendants  were  pnurtising;  physicians  and  suigeons,  and  as 
snch  undertook  to  set  a  broken  arm  of  the  plainti£Ps  infant  son,  and  that  by 
reason  of  their  nnskilfiihiess,  negligence,  and  want  of  care  in  treating  the 
arm,  it  inflamed,  mortified,  and  had  to  be  amputated; 

Hdd,  that  the  ayerments  were  sufficient  to  diow  that  the  plaintiff  and  hi9 
son  were  without  fault,  and  that  their  n^;Ugence  did  not  contribute  to  the 
result. 

Heldf  also,  diat  the  allegation  that  the  injury  was  caused  by  the  want  of  pro- 
fessional skill  and  care  of  the  defendants  must  be  proved,  and  was  not  sus* 
tained  if  it  appeared  that  the  n^ligence  of  the  plaintiff,  or  of  his  son,  con* 
tributed  to  the  injury. 

Same. — ^A  complaint,  alleging  that  the  defendants,  being  physicians  and  surgeons* 
were  called  on  and  requested,  for  a  reasonable  compensation,  to  set  a  broken 
aim  of  the  plaintiff's  son,  and  that  they  undertook  the  same,  was  not  bad  on 
demurrer  for  not  showing  who  employed  the  defendants;  if  uncertain  in  this 
respecty  a  motion  to  have  it  made  more  specific  was  the  proper  remedy. 

From  the  Daviess  Circuit  Court. 

N.  F.  Mcdott,  T.  R.  Cobb,  and  S.  H.  Taylor,  for  appellants. 
y.  W.  Burton^  A.  G.  Pmrter^  B,  Harrison,  and  C.  C.  Nines, 
for  appellees. 

OsBORN,  J. — ^This  was  an  action  brought  by  the  appellee 
against  the  appellants  for  malpractice. 

The  complaint  consists  of  three  paragraphs. 

The  first  alleges  that  the  appellants  were  practising  physi- 
cians and  surgeons,  and  as  such  were  called  on  by  Thomas 
Crossan,  a  boy  of  the  age  often  years,  the  child  and  servant 
of  the  appelleei  and  requested  to  set  his  broken  arm,  which 
he  then  had ;  that  they  pretended  to  do  so ;  that  they  did  it 
unskilfully,  negligently,  and  unprofessionally,  by  reason 
whereof  his  arm  became  inflamed  and  to  such  an  extent 
mortified  that  it  necessarily  had  to  be  amputated. 

The  second  avers  that  the  appellants  were  physicians  and 
surgeons,  practising  their  profession  as  partners,  and  as  such 
undertook  and  pretended  to  set  the  broken  arm  of  Thomas 
Crossan,  the  child  and  servant  of  the  appellee,  of  the  age  of 


344  SUPREME  COURT  OF  INDIANA. 

Scndder  ei  al,  v»  Qrosauu 

ten  years,  at  the  request  of  the  boy ;  that  they  attempted  to 
set  the  arm  in  a  skilful  manner ;  that  they  did  it  in  such  a 
bungling,  negligent,  and  unskilful  manner  that  the  arm  mor- 
tified and  had  to  be  amputated. 

The  third  charges  that  the  appellee  is  the  father  of 
Thomas  Crossan,  an  infant  under  the  age  of  twenty-one 
years,  and  as  such  entitled  to  his  services  and  society;  that 
the  appellants  were  practising  physicians  and  surgeons,  and 
as  such  were  called  on  and  requested,  for  a  reasonable  com- 
pensation, to  see,  examine,  attend,  cure,  and  heal  his  said 
son  and  servant,  whose  right  arm  was  dislocated ;  that,  in  pur- 
suance of  such  request,  they  agreed  and  undertook  to  set 
and  cure  the  arm ;  that  they  did  attempt  to  do  so,  but  that 
they  so  negligently,  unskilfully,  and  unprofessionally  set, 
bandaged,  and  compressed  the  arm,  and  so  negligently,  un- 
faithfully, and  unprofessionally  neglected  and  refused  there- 
after to  attend  him  in  such  sickness,  and  dress,  adjust,  cure, 
and  heal  the  broken  arm,  that  amputation  became  necessary 
to  save  his  life,  and  by  reason  of  such  careless,  etc.,  it  was 
necessarily  amputated. 

A  separate  demurrer  was  filed  to  each  of  the  paragraphs 
of  the  complaint  and  overruled,  to  which  exceptions  were 
taken.  An  answer  of  two  paragraphs  was  then  filed.  The 
first  was  the  general  denial.  The  second  alleged  that  the 
injury  complained  of  was  caused  by  the  negligence  of  the 
plaintiff  and  his  said  infant  son,  and  not  the  unskilfulness 
and  neglect  of  the  appellants.  After  an  unsuccessful  motion 
to  strike  out  the  second  paragraph  of  the  answer,  the  appel- 
lee filed  a  reply  of  general  denial.  The  cause  was  tried  by 
a  jury,  resulting  in  a  verdict  of  four  hundred  and  fifty  dollars. 
The  appellants  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  rendered  on  the  verdict.  Excep- 
tions were  taken  and  thirty  days  time  given  to  file  a  bill  of 
exceptions.    The  bill  was  not  filed  within  the  time  allowed* 

The  errors  assigned  are :  1st.  In  overruling  the  several 
demurrers  to  the  complaint  2d.  In  overruling  the  motion 
for  a  new  triaL 


NOVEMBER  TERM,  1873.  345 

$cadder  it  a/,  v.  Croana. 

It  b  claimed  that  the  complaint  is  bad,  because  it  fails  to 
allege  that  the  amputation  of  the  arm  became  necessary 
without  the  fault  of  the  appellee  or  the  boy.  We  are 
referred  to  several  cases,  where  it  has  been  held  that  in  a 
certain  class  of  actions  for  an  injury  to  the  person,  caused 
by  the  negligence  of  another,  it  must  appear  from  the  com- 
plaint, by  express  averment,  that  the  plaintiflf  was  without 
fault,  or  it  must  clearly  appear,  from  the  facts  alJeged,  that 
such  was  the  case.  The  Toledo^  etc.^  Railway  Co.  v.  Bevin,  26 
Ind.  443 ;  The  EvansvU/e,  etc.,  Railroad  Co,  v.  Dexter j  24  Ind. 
411.  The  Indianapolis^  etc^  R.  R.  Co.  v.  Keele^s  Adnir^  2  3  Ind. 
133.  In  this  class  of  suits  the  plaintiff  is  required,  as  a 
general  proposition,  to  prove  that  the  immediate  cause 
of  the  injury  complained  of  was  the  wrongful  act  of  the 
defendant,  to  which  his  own  wrongful  act  did  not  immedi- 
ately contribute.  Hence,  it  has  been  held  that  the  complaint 
must  show  by  averments  that  he  was  not  in  fault.  The 
Evansville^  etc,^  Railroad  Co.  v.  Hiatt^  17  Ind.  102. 

In  this  case  the  allegations  are,  that  the  appellants  were 
practising  physicians  and  surgeons,  and  as  such  undertook 
to  set  a  broken  arm  of  the  infant  son  of  the  appellee;  that 
fay  reason  of  their  unskilfulness,  negligence,  and  want  of 
care  in  treatingthe  broken  arm,  it  inflamed  and  mortified  and 
had  to  be  amputated.  We  think  the  averments  sufficient  to 
show  that  the  appellee  and  his  injured  son  were  without 
fiiult,  and  that  their  negligence  did  not  contribute  to  the 
result.  TTie  Michigan  Southern^  etc.^  Railroad  Co.  v.  Lants^ 
28  Ind.  528.  It  seems  to  us  that,  on  principle,  generally, 
where  the  complaint,  as  in  this  case,  shows  what  the  defend- 
ant did,  that  his  negligent  and  wrongful  acts  caused  the 
injury  complained  of,  it  sufficiently  appears  that  the  plain- 
tiff is  without  fault  The  allegation  that  the  injury  was 
caused  by  the  want  of  professional  skill  and  care  of  the 
appellants  is  not  sustained,  if  it  s^)pear  that  the  negligence 
of  the  appellee  or  his  son,  whose  arm  was  broken,  contribute 
<d  to  it    That  averment  must  be  proved  befi>re  the  plain* 
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MR  is  entitied  to  a  verdict.  See  Railroad  Co.  v.  Glamon^  15 
Wal.  401. 

**  Proof  of  the  commission  by  the  defendant,  or  his  ser- 
vants, of  the  injury  of  which  the  plaintiff  complains,  very 
generally  carries  with  it  prima  facie  proof  of  negligence,  and 
it  is  for  the  defendant  to  show  that  the  injury  was  the  result 
of  inevitable  accident,  or  that  it  was  occasioned  by  the  negli- 
gence or  misconduct  of  the  plaintiff  himself."  Addison 
Torts,  400.  '*  Contributory  negligence  on  the  part  of  the 
plaintiff,  who  complains  that  he  has  been  damnified  by  the 
negligence  of  the  defendant,  is  in  general  an  answer  to  the 
action,  on  the  ground  that  a  man  can  not  complain  of  that 
which  he  has  himself  helped  to  bring  about."  Id,  18. 

The  appellants  also  object  to  the  third  paragraph  of  the 
complaint^  because  it  does  not  state  with  whom  the  contract 
to  set  the  broken  arm  was  made,  or  who  employed  the 
appellants.  The  allegation  was,  that  the  appellants  were 
physicians  and  sui^eons,  and  as  such  were  called  on  and 
requested,  for  a  reasonable  compensation,  to  set  a  broken  arm 
of  thie  son  of  the  appellee ;  that  in  pursuance  of  that  request, 
they  undertook  to  set  and  cure  the  arm.  ''In  the  construc- 
tion of  a  pleading  for  the  purpose  of  determining  its  e(!ects, 
its  allegations  shall  be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties;  but  when  the  allegations 
of  a  pleading  are  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  or  defence  is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  definite  and  certain  by  amend- 
ment." Sec.  90,  2  G.  &  H.  112.  If  it  was  uncertain  who 
requested  the  appellants  to  render  the  service,  or  with  whom 
the  contract  was  made,  the  defect  could  be  reached  by  motion 
to  make  more  certain,  and  not  in  this  case  by  demurrer.  The 
nature  of  the  charge  was  not  uncertain.  The  appellants 
have  cited  no  authority  in  support  of  the  last  objection.  We 
think  the  averment  sufficient,     i  Chitty  PL  384. 

The  bill  of  exceptions,  not  having  been  filed  within  the 
time  allowed  by  the  court,  is  not  properly  in  the  record,  and 
consequently  no  question  arising  on  the  motion  for  a  new 
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is  before  us.    Pt^rt  v.  Russell,  36  Ind.  60 ;  Byers  v.  Hickman, 
36  Ind.  359. 
The  judgment  is  affirmed,  with  costs. 


The  Cixv  of  Greencastle  v.  Allen. 

City. — Liability  for  Street  Improvement, — Where  a  dty  oigamzed  and 
acting  under  our  general  law  makes  a.  contract  for  the  improrement  of  a 
street  at  the  expense  of  the  property  holders,  and  the  contractor  does  the  woik 
in  whole  or  in  part,  and  the  engineer  refuses  to  make  an  estimate,  and  the 
council  refuses  to  issue  precepts  upon  the  proper  application  against  the  prop- 
erty holders,  a  suit  cannot  be  maintained  by  the  contractor  against  the  city  for 
damages. 

same: — Mandate, — ^The  remedy  in  sudi  case  is  by^mandate  to  compel  the  engi- 
neer and  council  to  perform  their  duties. 

From  the  Putnam  Common  Pleas. 

S.  Turman  and  y.  Birch^  for  appellant 
S.  Claypool,  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellant,  and  the  only  question  that  need  be  decided  is 
this :  If  a  city,  organized  and  acting  under  our  general  law 
for  that  purpose,  makes  a  contract  for  the  improvement  of  a 
street  at  the  expense  of  the  property  holders  on  the  street, 
and  the  contractor  does  the  work  in  whole  or  in  part,  and 
the  engineer  refuses  to  make  an  estimate,  and  the  council 
refuses  to  issue  precepts  upon  proper  application  against  the 
property  holders  on  the  street,  can  a  suit  be  maintained  by 
the  contractor  against  the  city  for  damages  in  money  ?  We 
answer  this  question  in  the  negative,  and  cite,  without  copy- 
ing, the  following  authorities:  Acts  1867,  p.  66,  sec.  69, 
e3q)ressly  enacts  that  in  such  case  ''  the  city  shall  be  liable  to 
the  contractors  for  so  much  thereof  only  as  is  occupied  by 
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public  grounds  of  the  city  bordering  thereon,  and  the  cross^ 
ings  of  streets  and  alleys/' 

This  provision  would  seem  to  be  very  conclusive  in  itself 
of  the  question,  but  there  are  many  authorities  bearing 
thereon,  or  directly  in  point,  a  few  of  which  we  will  cite : 
Gedney  v.  The  Inhabitants  of  Tewksbury^  3  Mass.  307; 
Sedgwick  Statutory  &  Constitutional  Law,  402;  City  of 
Boston  V.  Shaw,  i  Met.  130;  Lang'  v.  Scott^  i  Blackf.  405; 
Johnson  v.  The  City  of  Indianapolis,  16  Ind.  227 ;  The  City 
of  New  Albany  v.  Sweeney,  13  Ind.  245 ;  The  City  of 
Indianapolis  v.  Intberry,  17  Ind.  175 ;  Floumoyv.  Tlie  City  of 
yeffersonville,  17  Ind.  169;  The  City  of  New  Albany  v.  Cook, 
29  Ind.  220. 

It  may  be  asked,  had  the  contractor  no  remedy?  We 
answer,  yts.  It  was  by  mandate,  to  compel  the  engineer 
and  council  to  do  and  perform  their  respective  duties,  i  Ind. 
72 ;  2  Ind.  5  27 ;  11  Ind.  205  ;  People  v.  Supervisors  of  Column 
bia  Co,,  10  Wend.  363 ;  Boyce  v.  Supervisors  of  Cayuga,  20 
Barb.  294;  People  v.  Supervisors  of  St.  Lawrence,  5  Cow.  292; 
Huntington  v.  Smith,^$  Ind  484;  Chapin  v.  Osbom,  29  Ind. 
99 ;  Martin  ir.  Mayor,  etc.,  of  Brooklyn,  i  Hill  N.  Y.  545. 
The  complaint  was  in  two  paragraphs,  but  they  are  sub- 
stantially and  to  all  legal  effect  the  same,  and  the  question  ^ 
stated  in  the  forepart  of  this  opinion  covers  and  extends  to 
all  parts  of  both  paragraphs  of  the  complaint*  A  demurrer 
for  want  of  sufficient  facts  to  each  paragraph  was  overruled 
and  exception  taken.  This  was  error.  Neither  of  the  par- 
agraphs of  the  complaint  entitled  the  plaintiff  to  recover 
against  the  city. 

The  judgment  is  in  all  things  reversed,  at  the  costs  of  the 
appellee,  with  instructions  to  sustain  the  demurrers  to  both 
paragraphs  of  the  complaint. 
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BuRDGB  V.  Lewis. 

PKAcnc^ — St^9mi  CMirf^-^Demumr^'^yfhere  no  demurrer  is  in  the  rec- 
ord, Uiis  court  cannot  say  that  any  was  filed  assigning  as  cause  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Saiol —  IVeighi  of  Evidena^'-'A.  judgment  will  not  be  reversed  simply  because 
^     the  Tcrdict  was  against  the  weight  of  evidence. 

^AMR.'^MoiioHjbr  New  Tria/.-^A  motion  for  a  new  trial,  on  the  ground  that 
the  court  erred  in  admitting  evidence  offered  by  the  plaintiff  over  the  defend- 
ant's objection,  is  too  indefinite  to  raise  any  question  for  review. 

From  the  Wabash  Circuit  Court. 

y.  U.  Pettis  and  A,  Taylor,  for  appellant. 
y.  D.  Conner,  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 

the  appellant,  to  quiet  the  plaintiff's  alleged  title  to  certain 

real  estate.    The  defendant  answered  by  general  denial,  and 

'  by  way  of  counter-claim  setting  up  title  in  himself.     Issue« 

trial,  verdict  and  judgment  for  the  plaintiff 

The  defendant  below  appeals.  We  will  consider  the 
grounds  relied  upon  in  his  brief  for  a  reversal.  It  is  insisted 
that  a  demurrer  to  the  complaint  should  have  been  sustained. 
The  complaint  seems  to  have  consisted  of  three  paragraphs, 
but  the  plaintiff  dismissed  the  first  and  second.  The  third 
was  twice  amended^  and  after  the  second  amendment  the 
record  recites  that  "  the  defendant  now  files  his  demurrer  to 
the  third  paragraph  of  the  plaintiff's  complaint  in  these 
words  (not  on  file),  which  demurrer  the  court  overruled,  to 
which  ruling  the  defendant  excepts.''  There  being  no 
demurrer  in  the  record  to  the  pleading  as  finally  amended, 
we  cannot  say  that  any  was  filed  assigning  as  cause  that  the 
pleading  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  But  if  the  pleading  failed  to  state' such  facts,  the 
defect  was  not  waived  by  a  failure  to  demur  for  that  cause. 
There  is,  however,  no  assignment  of  error  that  in  any  way 
questions  the  sufficiency  of  the  complaint  No  question, 
therefore,  as  to  the  sufficiency  of  the  facts  alleged  in  the 
complaint  is  properly  before  us. 
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It  is  said  in  the  brief  of  counsel  for  the  appellant,  sec- 
ondly, that  "  the  finding  of  the  jury  is  against  the  weight 
of  the  evidence."  This  may  be,  and  yet  we  believe  no 
case  can  be  found  where  a  judgment  has  been  reversed 
in  this  court  simply  because  the  verdict  was  against  the 
weight  of  the  evidence.     We  pass  to  the  next  point. 

It  is  urged,  in  the  third  place,  that  the  court  below 
erred  in  receiving,  over  the  objection  of  the  appellant,  the 
testimony  of  William  McCrea  and  David  B.  Patterson. 
These  witnesses  were  examined,  and  to  some  portions  of 
their  evidence  objection  seems  to  have  been  made  and 
overruled,  but  the  record  does  not  show  what  or  whether 
any  ground  of  objection  was  pointed  out.  Besides  this, 
the  motion  for  a  new  trial  would  seem  to  be  too  vague 
and  indefinite  to  raise  any  question  in  this  respect.  Qa 
this  point  it  is  as  follows: 

**6.  The  court  erred  in  admitting  evidence  offered  by 
the  plaintiff  over  defendant's  objection."  What  evidence, 
or  the  evidence  of  what  witnesses,  was  offered,  was  not 
specified  or  in  any  manner  pointed  out. 

It  is  claimed,  in  the  fourth  place,  that  ''the  court  below 
erred  in  pronouncing  its  judgment  on  the  verdict  in  favor 
of  plaintiff)  when  it  should  have  been  in  favor  of  the 
defendant."  No  particular  reason  is  pointed  out  why  the 
judgment  should  not  regularly  follow  the  verdict. 

In  the  fifth  and  last  place,  it  is  urged  that  there  was  error 
in  *'  giving  judgment  in  favor  of  the  plaintiff  and  against 
defendant  for  all  costs,  when  it  should  have  been  in  favor 
of  the  defendant  against  the  plaintiff."  The  last  two 
objections  seem  to  be  urged  upon  the  theory  that  the 
complaint  was  bad  for  the  want  of  a  statement  of  suffi- 
cient facts ;  but  we  have  already  seen  that  no  question  in 
this  respect  is  legitimately  before  us.  There  is  no  error 
in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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Stone  v.  McKinney  bt  inc. 

Bill  op  Exceptions.->A  bill  of  exceptions  filed  after  the  ezpiratioii  of  the 
time  given  within  which  to  file  the  same  does  not  become  a  part  of  the 
record. 

From  the  Warrick  Circuit  Court. 

C.  Denbyy  L  S.  Moore,  and  D.  B.  Kufnler^  for  appellant 
L.  Q.  DeBruler,  C.  A.  DeBru/er,  W.  F.  ParreU,  and  R.  S. 
Hicks^  for  appellees. 

BusRiRK,  J. — ^This  was  an  action  brought  by  Stone  against 
McKinney  and  wife,  to  recover  the  amount  of  a.  note  paya- 
ble by  McKinney  to  Stone,  and  the  foreclosure  of  a  mort- 
gage given  by  McKinney  and  wife  to  secure  the  payment 
of  the  note. 

The  defendants  in  their  answer  admitted  the  executiott 
of  the  note  and  mortgage  and  pleaded  by  way  of  a  set-oflf, 
that  in  the  year  1868,  McKinney  and  Stone  entered  into  a 
co-partnership  in  the  purchase  and  sale  of  tobacco,  to  last 
for  one  year;  that  by  the  terms  of  the  co-partnership, 
McKinney  was  to  purchase  the  tobacco,  prize  it,  and  fit  it 
for  market,  and  Stone  was  then  to  take  charge  of  it  and 
ship  and  sell;  The  profits  and  loss  to  be  equally  divided; 
that  in  pursuance  of  the  co-partnership,  McKinney  pur- 
chased and  prepared  for  market  two  hundred  and  forty-seven 
thousand  pounds  of  tobacco  and  turned  it  over  to  Stone 
for  shipment  and  sale ;  that  Stone  received,  as  net  profits 
upon  the  transaction,  ten  thousand  dollars,  but  accounted  to 
McKinney  for  tnree  thousand  five  hundred  only,  and  settled 
with  him  upon  that  basis  of  profit ;  and  that  to  equalize  the 
accounts  of  the  co-partnership  upon  the  settlement,  McKin- 
ney gave  Stone  the  note  sued  upon  in  this  action,  he,  McKin- 
ney, not  knowing  at  the  time  the  amount  of  profits  realized 
by  Stone,  and  believing  his  representations  as  to  the  amount 
to  be  true.  He  offers  to  set  off  the  amount  due  him  from 
Stone  on  account  of  the  partnership  against  the  note,  and 
asks  for  judgment  for  the  residue. 
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There  was  a  reply  in  denial  and  trial  by  jury  resultinjf 
in  a  verdict  in  favor  of  the  defendants  as  to  the  plaintiff's 
cause  of  action,  and  a  finding  in  favor  of  McKinney,  and 
against  the  plaintiff)  upon  the  set-ofi)  in  the  sum  of  three 
hundred  and  thirty-two  dollars  and  forty-five  cents. 

The  plaintiff  moved  for  a  new  trial,  assigning  therefor  the 
following  causes: 

1.  That  the  verdict  is  contrary  to  law. 

2.  That  it  is  contrary  to  the  evidence. 

3.  That  the  damages  are  excessive. 

4.  That  the  court  erred  in  permitting  the  testimony  of 
Miller  hereinbefore  set  out  to  be  given. 

5.  That  the  court  erred  in  refusing  the  first  instruction 
asked  by  appellant 

6.  That  the  court  erred  in  refusing  to  give  the  third 
instruction  asked  by  the  appellant. 

7*  That  the  court  erred  in  refusing  to  give  the  fifth 
instruction  asked  by  appellant. 

8.  That  the  court  erred  in  refusing  to  give  the  sixth 
instruction  asked  by  appellant. 

9.  That  the  court  erred  in  not  reducing  instructions  given 
in  writing. 

10.  The  same  as  ninth. 

The  error  relied  upon  for  a  reversal  of  the  judgment  is 
the  overruling  of  the  motion  for  a  new  trial. 

Counsel  for  appellees  have  filed  a  supplemental  brief,  in 
which  the  point  is  made  and  insisted  upon  that  the  evidence 
is  not  in  the  record,  and  that  consequentiy  no  question  is 
presented  for  our  decision. 

The  judgment  was  rendered  on  the  —  day  of  March, 
1871.    Sixty  days  were  granted  in  which  to  file  a  bill  of 

exceptions.    The  bill  was  signed  by  the  judge  on  the 

day  of  May,  1871.  It  affirmatively  appears  by  the  record 
that  it  was  not  filed  until  the  9th  day  of  September,  1871, 
which  was  nearly  four  months  after  the  time  limited  by  the 
court. 

An  examination  of  the  causes  for  a  new  trial  will  show 
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that  no  question  arises  in  the  record  for  our  decision,  in  the 
absence  of  the  evidence.  Them  is  one  gentml  bill  of 
exceptions  intended  to  embrace  M  the  questions  in  the  case, 
and  it  would  have  done  so,  if  it  had  been  filed  in  time.  The 
questions  mainly  discussed  and  relied  upon  were,  the  admis- 
sion of  incompetent  evidence,  and  the  refusal  of  the  court 
to  give  proper  instructions.  The  bill  of  excqitioiis  not 
being  in  the  record,  we  have  no  means  of  knowing  what 
evidence  was  improperly  admitted,  or  what  instructions  were 
wrongfully  refused. 
The  judgment  is  affirmed,  with  costs. 


<*aa*BA«AHiM« 


Ross  V.  BaLFS  Kt  AL. 

From  the  Tippecanoe  Common  Pleas. 

W.  C.  L.  Taylor,  R  A.  Greenlee,  and  W.  C  WUsm,  for 
appellant 
y.  R.  Ccffroth  and  T.  B.  Ward^  for  appellee*. 

DowMET,  C.  J. — ^The  questions  in  this  case  are  the  dame 
as  those  in  Ball  v.  Balfe,  41  Ind.  22t ;  and  for  the  reason 
there  givoi,  the  judgment  in  this  case  should  be  affirr 

The  judgment  is  affirmed,  with  costs. 
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The  Fort  Wayne,  Muncie,  and  Cincinnati  R.  R.  Co.  v. 

HiNEBAUGH   ET  AL. 

RailroaDw— A^ZTfVi^  Animalt.'^Partusj'AJnAes  the  statute,  the  company  own- 
ing a  railroad  is  liable  for  stock  killed  by  a  train  on  such  road,  without 
reference  to  the  company  or  persons  who  may  have  been  running  the  loco- 
motive or  cars  that  caused  the  injury;  and  such  company  owning  the  road 
may  be  sued  alone. 

From  the  Fayette  Common  Pleas. 

W.  H.  Coombs,  W.  H.  H.  MiUer,  R.  C  BeU,  and  A  F. 
Claypool,  for  appellant. 

A.  P.  Stanton,  %  R.  Troxell,  and  W,  R.  Manlove,  for 
appellees. 

DowNEYy  C.  J. — ^The  complaint  in  this  case,  by  the  appel- 
lees against  the  appellant,  was  in  several  paragraphs,  for 
the  killing  of  stock,  at  different  times,  belonging  to  the 
plaintiffs,  by  the  defendant,  at  a  point  on  its  road  where 
the  road  was  not  securely  fenced  in,  etc.  The  action  was 
commenced  before  a  justice  of  the  peace,  where  there  was 
judgment,  by  default,  for  the  plaintiffs.  The  defendant 
appealed  to  the  common  pleas,  where,  upon  a  trial  by  the 
court,  there  was  judgment  for  the  plaintiffs  for  the  same 
amount  as  before  the  justice  of  the  peace.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  the  defendant 
excepted.     Error  is  assigned  upon  this  ruling  alone. 

The  case  turns  upon  the  sufficiency  of  the  evidence, 
which  consists  of  an  agreement  of  certain  facts  by  the  par- 
ties, and  the  testimony  of  one  witness  in  addition  thereto, 
and  establishes  the  following  facts :  That  the  stock  was 
killed  in  July  and  August,  1870,  in  Fayette  county,  on  the 
road  built  by  The  Connersville  and  New  Castle  Junction  Rail- 
road Company ;  that  the  road  was  not  securely  fenced  at  the 
point  where  the  stock  was  killed;  that,  on  the  9th  day  of 
June,  1 869,  The  Connersville  and  New  Castle  Junction  Rail- 
road Company  and  The  Fort  Wayne,  Muncie,  and  Cincinnati 
Railroad  Company,  the  latter  road  not  being  then  construct- 
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ed,  consolidated  and  became  a  corporation  by  the  name  of 
The  Fort  Wayne,  Muncie,  and  Cincinnati  Railroad  Com- 
pany, and  on  the  same  day  said  consolidated  company  leased 
its  road  to  the  Junction  railroad  company  for  ninety-nine 
years ;  that  the  said  road  was  operated  by  the  Junction  rail- 
road company,  and  all  the  business  of  the  line  done  by  that 
company;  and  it  was  shown  that  the  value  of  the  stock 
killed  was  the  amount  for  which  judgment  was  rendered. 

The  ground  relied  upon  by  the  appellant  for  a  reversal  of 
the  judgment  is,  that  the  appellant  was  not  liable  for  the 
stock  when  the  road  was  being  run  and  controlled  by  the 
Junction  railroad  company,  a  lessee  of  the  appellant. 

The  first  section  of  the  statute  declares,  "  that  lessees, 
assignees,  receivers,  and  other  persons,  running  or  control- 
ling any  railroad,  in  the  corporate  name  of  such  company, 
shall  be  liable,  jointly  or  severally  with  such  company,  for 
stock  killed  or  injured  by  the  locomotives,  cars,  or  other 
carriages  of  such  company,  to  the  extent  and  according  to 
the  provisions  of  this  act."  The  second  section  provides, 
''that  whenever  any  animal  or  animals  shall  be  or  shall  have 
been  killed  or  injured  by  the  locomotives,  cars  or  other  car- 
riages used  on  any  railroad  in,  or  running  into  or  through 
this  State,  whether  the  same  may  be  or  may  have  been  run 
and  controlled  by  the  company,  or  by  the  lessee,  assignee, 
receiver  or  other  person,  the  owner  thereof  may  go  before 
some  justice  of  the  peace,"  etc. 

The  fourth  section  authorizes  the  action  to  be  brought 
against  the  railroad  as  defendant,  whether  the  same  is  or  was 
being  run  by  the  company,  or  by  a  lessee,  assignee,  receiver 
or  other  person  in  the  name  of  such  company.  See  3  Ind. 
Stat  413. 

The  action  here  is  not  against  the  lessee  of  the  road,  nor 
is  it  against  the  company  owning  the  road  and  the  company 
running  the  road  as  lessee  jointly,  but  it  is  against  the  com- 
pany owning  the  road,  seeking  to  make  it  severally  liable  for 
the  animals  killed.  We  are  unable  to  see  why  the  action  is 
not  properly  brought  against  that  company.    The  act  seems 
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to  fender  the  company  owning  the  road  liable  without  refer- 
ence to  the  company  or  person  who  may  have  been  running 
the  locomotives,  cars,  etc.  It  is  conceded  by  counsel  for 
appellant  that  this  is  the  construction  given  to  the  act  in 
question  by  this  court  in  The  Indianapolis^  €tc.,R.R*  Co.  v.  Soh- 
mon,  23  Ind.  534.  But  it  is  insisted  that  that  case  should 
not  be  followed.  We  think  that  case  was  correctly  decided, 
and  that  it  must  guide  us  in  the  determination  of  this  one. 

The  judgment  is  affirmed^  with  five  per  cent,  damages  and 

costs. 


Gardner  v.  Stover. 

V^ACnaL—Supnme  Cmrt.—Brief,'^K  brief,  within  the  meaning  of  ink  14  of 
the  Supreme  dbinty  is  a  statement  of  the  case  for  the  inlbnnatioii  of  6r 
court.  It  should  purport  to  furnish  the  court  some  aid  in  deciding  Ae  OM, 
and  should  attempt  to  show  why  the  judgment  ought  to  be  lerened  m 
afiinned. 

Same. — To  say  that  counsel  cannot  discuss  the  reasons  upon  which  the  comt 
below  decided  the  case  and  that  the  question  is  upon  the  sufficiency  of  the 
complaint,  is  not  a  brief« 

From  the  Montgomery  Common  Pleas. 

P.  JV.  Bartholomew,  S.  C  WtUson,  and  Z.  B.  WtUsan,  for 
appellant. 

OsBORN,  J. — ^This  appeal  was  submitted  on  the  28th  day 
of  May,  1873.  No  brief  has  been  filed  as  required  by  rule 
14.  A  paper  called  a  brief  was  filed  on  the  8th  day  of  June, 
of  which  the  following  is  a  copy : 

''  Appellant  cannot  in  this  cause  discuss  the  reasons  upon 
which  the  court  below  sustained  the  demurrer  to  the  com- 
plaint, for  the  reason  that  the  court  below  did  not  announce 
the  reasons.  The  only  question  is.  Is  the  appellant's  com- 
plaint sufficient  upon  which  to  base  his  action?  The 
demurrer,  of  course,  admits  the  &cts  stated  as  true." 
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In  Drfofd  V.  Urbain^  42  Ind.  476,  this  court  dismissed 
an  appeal  for  failing  to  comply  with  the  above  rule.  The 
paper  filed  in  that  case  was  about  as  explicit  as  in  this.  In 
that  case  the  paper  did  not  purport  to  contain  any  statement 
of  the  case,  or  to  furnish  the  court  any  information. 

Tidd  says  a  brief  should  contain  an  abstract  of  the  plead- 
ings ;  a  statement  of  the  facts  of  the  case,  with  such  obser- 
vations as  occur  thereon.  The  great  rule  to  be  observed  in 
drawing  briefs  consists  in  conciseness  with  perspicuity. 
Tidd  Pr.  799.  *'  A  detailed  statement  of  a  party's  case." 
Bouv.  Law  Diet.  "An  abridgment  of  a  plaintifi's  or 
defendant's  case,  prepared  by  his  attorney,  for  the  instruc- 
tion of  counsel  on  a  trial  at  law."    Burrill  Law  Diet 

A  brief,  within  the  meaning  of  rule  14,  is  some  kind  of  4 
statement  of  the  case  for  the  information  of  the  court  We 
will  not  say  that  it  should  be  as  full  as  required  by  an  attor- 
ney to  counsel.  Still,  it  should  at  least,  purport  to  furnish 
the  court  some  information ;  some  aid  in  deciding  the  case. 
An  attempt  should  be  made  to  show  why  the  judgment  of 
the  court  below  should  be  reversed  or  aiiirmed. 

To  say  that  counsel  cannot  discuss  the  reasons  upon  which 
the  court  below  decided  the  case,  or  to  notify  the  court  that 
the  question  is  upon  the  sufficiency  of  the  complaint,  with- 
out making  any  suggestion,  or  citing  any  authority,  as  in 
this  case,  does  not  purport  to  be  a  statement  for  the  infor- 
mation of  the  court    It  is  no  better  than  a  blank  sheet 

The  appeal  is  dismissed,  with  costs. 


Cromwbix  v.  Batv. 

SonsMB  CouET. — Wawtr  tf  Od;'eetum,^la  a  cause  appealed  from  a  jititioo 
oC  the  peace,  if  the  parties  appealed  in  the  court  to  which  the  appeal  was 
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taken  and  went  to  trial  without  objection,  an  objection  that  no  transcript  c^ 
the  proceedings  before  the  justice  was  filed  in  the  court  below  cannot  for  the 
first  time  be  made  in  the  Supreme  Court 

I    From  the  Jefferson  Common  Pleas, 

H,  W,  Harrington  and  C.  A.  Korbly^  for  appellant 

OsBORN,  J. — ^This  was  an  action  instituted  by  the  appellee 
against  the  appellant,  to  recover  the  balance  due  for  building 
a  new  house  and  repairing  an  old  one,  and  for  work  and 
labor. 

An  answer  was  filed,  consisting  of  three  paragraphs.  The 
complaint  and  answer  purported  to  have  been  filed  before  a 
justice  of  the  peace.  The  clerk  recites  that  a  transcript  was 
filed  on  a  day  named,  and  that  the  complaint  and  answer  set 
out  in  the  record  were  filed  with  the  transcript  No  tran- 
script  appears  in  the  record,  and  the  clerk  states  that  it  has 
been  misplaced.  We  presume  the  case  was  appealed  by  one 
of  the  parties.  They  both  appeared  in  the  common  pleas, 
where  the  issues  were  tried  by  a  jury,  who  rendered  a  ver- 
dict for  the  appellee  for  two  hundred  dollars,  and  over  a 
motion  for  anewtrial,  judgment  was  rendered  on  the  verdict 

The  errors  assigned  are,  ist.  In  overruling  the  motion  for 
a  new  trial ;  and,  2d.  The  court  has  no  jurisdiction  of  the 
cause,  because  there  was  no  transcript  from  the  justice  of 
the  peace. 

There  is  no  bill  of  exceptions  in  the  record,  showing  any 
error  in  overruling  the  motion  for  a  new  trial.  «The  appel- 
lant made  no  motion  to  dismiss  the  appeal  for  want  of  a 
transcript^  but  appeared  to  the  action  in  the  common  pleas 
court,  and  went  to  trial  on  the  pleadings.  It  is  too  late  to 
raise  the  question  of  the  want  of  a  transcript  of  the  pro- 
ceedings before  the  justice  of  the  peace  for  the  first  time  in 
this  court. 

The  court  had  jurisdiction  of  the  parties  as  well  as  of  the 
subject-matter  of  the  cause  of  action. 

The  judgment  of  the  said  Jefiferson  Conmion  Pleas  is 
affirmed,  with  costs. 
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Sheriff. — Overpayment  it?.— An  overpayment  to  a  sheriff  on  an  execution, 
nnder  a  threat  to  levy  if  the  smn  demanded  be  not  paid,  b  not  a  voluntary 
payment,  but  money  obtained  by  the  sheriff  '<  by  virtue  of  his  office ;"  and  in 
a  snit  on  his  official  bond  to  recover  such  overpajrment,  his  sureties  are  liable. 

Motion  for  New  Trial.— /Vrnwrrvn^Error  in  overruling  a  demurrer  is  not 
a  cause  for  a  new  triaL 

Sheriff. — Depuiy,^^^\^  a  sheriff  does  by  his  deputy  he  does  himself,  and 
he  is  responsible  for  money  paid  to  sndi  deputy  as  if  paid  to  himself  in 
person.  , 

Same. — Bond, — ^A  sheriff's  bond  is  several  as  well  as  joint;  and  in  a  suit 
thereon  against  him  and  his  sureties,  although  the  court  might  render  judg- 
ment against  him  and  his  sureties,  yet  that  ju^^pnent  has  been  rendered  against 
him  alone  is  no  reason  for  reversing  it  on  an  appeal  by  said  sheriff,  neither 
the  plaintiff  nor  the  sureties  complaining  of  the  action  of  the  court  below. 

From  the  Madison  Common  Fleas. 

y.   W.  Sansberry  and  E.  B.  Goodykoonts^  for  appellant 
C.  D.  Thompson  and  5^.  71  Smithy  for  appellees. 

Downey,  C.  J. — ^This  was  an  action  by  the  appellee  against 
Snell,  as  sheriff  of  Madison  county,  and  the  sureties  on  his 
official  bond  as  such  sheriff.  After  alleging  the  execution 
of  the  bond,  etc.,  it  is  stated  that  an  execution  and  decree 
were  issued  and  placed  in  the  hands  of  the  sheriff  for  collec- 
tion against  the  property  of  the  relators ;  that  prior  to  the 
7th  day  of  August,  1868,  they  had  paid  on  the  same  the 
sum  of  sixteen  hundred  and  forty  dollars ;  and  that  on  that 
day  the  sheriff  demanded  of  them  the  further  sum  of  three 
hundred  and  fifty  dollars,  which  he  represented  as  the  amount 
necessary  to  pay  off  the  balance  of  the  execution,  and  then 
and  there  threatened  to  seize  the  property  of  the  relators,  if 
said  sum  was  not  paid ;  and  that  the  relator  Keller^  not  know- 
ing the  amount  due  on  the  execution,  under  the  statement 
of  the  sheriff  that  ssud  sum  was  due,  and  in  order  to  save 
his  property  from  seizure  on  said  execution,  then  and  there 
paid  said  sum,  when  in  truth  and  in  fact  only  one  hundred 
dollars  were  due,  making  two  hundred  and  fifty  dollars  that 
he  was  illegally,  unjustly,  and  forcibly  compelled  to  pay,  etc 
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It  is  then  alleged  that  as  soon  as  the  error  was  ascertained, 
and  before  this  action  was  brought,  the  amount  so  overpaid 
was  demanded  of  said  sherifi,  and  that  )ie  refused  and  failed 
to  pay  the  same  or  any  part  of  it,  etc. ;  wherefore,  etc. 

The  first  question  presented  is  as  to  the  sufficiency  of  the 
'complaint  The  common  pleas  held  it  sufficient  It  h 
urged  by  counsel  for  the  appellant,  that  the  complaint  does 
not  show  any  sufficient  compulsion  by  the  sheriff  to  justi^r 
the  payment  to  him  officially.  It  is  claimed  that  the  com- 
plaint shows  that  the  sheriff  had  a  copy  of  a  decree  in  ^ 
3uit  foreclosing  a  mortgage,  and  that  all  tbajt  the  sheriff 
eould  do  was  to  sell  th^  mortgaged  premises,  and  that  he 
eoutd  not  seize  any  other  property,  and  that  hence  the  pay- 
ment was  a  voluntary  one,  for  which  the  sheriff  would  not 
be  liable,  at  least  on  his  official  bond-  This  \%  a  misappre- 
hension of  counsel.  The  complaint  describes  a  writ  by 
which  the  sheriff  was  commanded  ^*  to  make  the  sum  of  one 
thousand  seven  hundred  and  seventy  dollars  and  ninety-five 
cents,  principal)  interest,  and  costs,  and  his  accruing  costs^ 
out  of  the  property  of  said  Phillip  A.  Keller.^*  As  the  facts 
do  not  exist  upon  which  the  objection  is  based,  we  suppose 
we  need  not  any  ftirther  consider  it 

Another  objection  made  is,  that  the  terms  of  the  bond,  and 
Ae  liability  of  the  parties  thereto  do  not  extend  to  such 
eases ;  that  at  the  time  of  the  execution  of  Uie  bond,  it  was 
not  expected  or  contemplated  that  the  sheriff  would  receive 
from  parties  more  than  was  due  from  them ;  that  the  bond 
was  not  fbr  the  purpose  of  securing  the  repayment  of  money 
so  paid;  and  that  the  non-payment  of  money  so  received 
would  be  no  breach  of  the  bond.  This  would  be  a  very 
narrow  and  unreasonable  constructioii  to  put  upon  the  bond. 
The  sherifT  got  the  money  by  virtue  of  his  office.  He  had 
no  right  to  keep  it  Justice  and  honesty  required  him  to 
repay  it.  By  the  express  terms  of  his  bond,  he  agreed  that 
he  would  ''  fkithfully  discharge  the  duties  of  the  oflSce  e( 
sheriff  of  said  county  of  Madison,  according  to  law,  and 
safely  keep  and  pay  over  according  to  law,  te  the  proper 


NOVEMBER  TERM,  1873.  3^1 

Snell  V.  He  State,  ex  rO.  KtHier  tfal 

person,  all  moneys  which  may  come  into  hi9  hands  by  virtue 
of  his  said  office.''  We  hold  that  such  a  payment  of  money 
comes  clearly  within  the  terms  of  the  bond,  and  within  the^ 
spirit  of  the  law  requiring  such  bonds  to  be  given.  Wq 
think  there  is  no  valid  objection  to  the  complaint 

The  defendants  answered  by  a  general  denial,  and  they 
abo  in  a  second  paragraph  pleaded  payment  of  the  amount 
by  the  princip^  in  the  bond*  To  tho  second  paragraph 
there  was  a  reply  in  denial.  The  court,  by  agreement  of 
t|ie  parties,  tried  the  cause*  withoi^t  the  interposition  of  a 
jury,  and  found  in  favor  of  the  sureties,  and  against  the  princir 
pal  in  the  bond.  A  motion  for  a  new  trial  was  made  by  the 
principal  and  overruled,  and  final  judgment  was  rendered 
for  the  plaintiff  as  to  him  on  the  finding 

The  second  error  assigned  is  the  refusal  of  the  court  to 
grant  a  new  trial.  The  first  reason  for  a  new  trial  is,  that 
the  court  erred  in  overruling  the  defendant's  demurrer  to 
the  complaint  This  is  no  cauae  for  a  aew  trial.  The  sec- 
ond, third,  and  fourth  reasons  are,  the  insufficiency  of  the 
evidence  to  support  the  findlngj^  and  that  the  finding  is  con- 
trary to  law. 

We  think  the  evidence  sufficient  to  sustain  the  finding  of 
the  court,  and  do  not  see  wherein  it  is  contrary  to  law. 

The  execution  given  in  evidence  is  in  the  common  ibrm 
of  z^fimfaeiaSy  against  the  judgment  defendant  and  replevin 
l^.     The  receipt  given  is  a9  follows  \ 

*' Received,  Hartsville,  August  7th,  i8$8,  of  Phillip  A, 
Keller  three  bundred  and  fiAy  dollars,  on  an  execution  in 
&vQr  of  Samuel  Jobnaoii  U  0I.  against  him.  . 

"J,  H,  SN?w*aM.  C 
"  p#r  W.  Roach,  Deputy," 

What  a  ifb/eiiff  doe^  by  bis  deputy  he  doe«  himself.  The 
defendant  camv>t  be  s41f>w^4  to  ^y  t}iat  he  \»  not  responsi- 
ble, because  the  money  was  paid  to  his  deputy  instead  of 
having  b^n,  paid  to  bim  in  person. 

That  the  judgm^i^t  W9i|  r^dered  against  Sneli  alone  is  no^ 
ftaaon  for  rever^^git,     Jh^  \^t^  wu  s^vonl  m  weU as 
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joint,  and  while  we  think  the  court  might  well  have  found 
and  rendered  judgment  against  the  securities  as  well  as  the 
principal,  we  need  not  reverse  the  judgment  on  this  ground. 
Neither  the  plaintiff  nor  the  sureties  are  complaining  of  this 
'  action  of  the  court  Had  the  judgment  been  against  the 
principal  and  sureties,  the  property  of  the  principal  would 
have  been  first  liable  to  sale  on  the  execution.  2  G.  &  H« 
233,  sec.  416.  He  could  derive  no  advantage  from  having 
the  sureties  included  with  him  in  the  judgment 

The  judgment  is  affirmed,  with  eight  per  cent  damages 
and  cdsts.  « 


43-g^  Hedrick  v.  Kramer. 

125    461 

43     3  J2I  Costs. — Superior  Cwi^.<— Under  the  act  providing  for  the  oi]ganization  of  tlie 

171     377|  Superior  Court  (Acts  187 1,  p.  48), the  same  rules  of  law  in  reference  to  costs 

prevail  as  in  the  circuit  court. 

From  the  Marion  Superior  Court. 

G.  W.  Spakr  and  H.  Daify,  for  appellant 

W.  W.  WooUen,  Jr.,  and  y.  H.  Ruddell,  for  appellee. 

WoRDEN,  J. — ^This  was  an  ^tion  by  the  appellant  against 
the  appellee,  on  contract.  The  plaintiff  below  recovered  a 
judgment  against  the  defendant  for  thirty  dollars ;  and  on 
motion  of  the  defendant,  the  latter  recovered  a  judgment 
against  the  plaintiff  for  his  costs  in  the  cause.  The  plaintiff 
excepted  as  to  the  judgment  for  costs.  On  appeal  to  gen« 
eral  term,  the  judgment  rendered  at  special  term  was  affirmed. 

The  correctness  of  the  judgment  for  costs  is  questioned 
in  this  court. 

''  In  actions  for  money  demands  on  contract,  commenced 
in  the  circuit  court  pr  court  of  common  pleas,  if  the  plain- 
tiff recover  less  than  fifty  dollars,  exclusive  of  costs,  he  shall 
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pay  costs,  unless  the  judgment  has  been  reduced  below  fifty 
dollars  by  a  set-off  or  counter-claim,  pleaded  and  proved  by 
the  defendant,  in  which  case  the  party  recovering  judgment 
shall  recover  costs.  When  the  judgment  is  reduced  below 
fifty  dollars  by  proof  of  payments,  the  defendant  shall 
recover  costs."  2  G.  &  H.  227,  sec.  397.  The  judgment  in 
the  cause  was  not  reduced  below  fifty  dollars  by  set-off 
or  counter-claim ;  hence  the  defendant  was  entitled  to  costs, 
if  the  above  statute  controls.  At  the  time  of  the  passage 
of  the  above  statute,  the  Marion  Superior  Court  had  no  exist- 
ence. The  object  of  the  statute  was  to  require  actions  upon 
contract,  where  there  was  less  than  fitly  dollars  due  the  plain- 
tiff, without  reduction  by  set-off  or  counter-claim,  to  be 
brought  before  justices  of  the  peace ;  or  if  brought  in  either 
of  the  courts  of  record,  that  the  plaintiff  should  pay  costs 
as  a  kind  of  penalty  for  bringing  his  case  there  and  encum* 
bering  those  courts  with  small  and  unimportant  business, 
over  which  justices  had  ample  jurisdiction. 

The  act  establishing  the  Superior  Court  (Acts  187 1,  p.  48) 
gives  it  original  concurrent  jurisdiction  with  the  circuit 
court  and  court  of  common  pleas,  in  all  civil  causes  except 
slander,  and  except  causes  of  which  the  court  of  common 
pleas  has  exclusive  original  jurisdiction,  and  appellate 
jurisdiction  concurrent  with  the  circuit  court  and  court 
of  common  pleas  in  all  ap|>eals  from  justices,  etc.  It  has  a 
seal  and  is  declared  to  be  a  court  of  record  and  of  general 
.  jurisdiction,  whose  judgments,  etc.,  shall  have  the  same 
force  and  effect,  and  be  enforced  in  the  same  manner,  as 
those  of  the  circuit  court.  It  has  power  to  issue  and  direct 
process  to  courts  of  inferior  jurisdiction,  and  to  corporations 
and  individuals,  which  shall  be  necessary  in  exercising  the 
jurisdiction  conferred,  and  for  the  regular  execution  of  the 
law,  and  to  make  all  proper  judgments,  sentences,  decrees, 
orders,  and  injunctions,  and  to  do  such  other  acts  as  may  be 
necessary  to  carry  the  same  into  effect,  in  conformity  with 
the  constitution  and  laws  of  the  State; 

The  clerk  of  the  circuit  court  and  the  sheriff  of  the 
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county  are  made  the  clerk  and  sheriff  of  the  superior  court, 
and  are  required  to  perform  the  same  duties  as  in  the  circuit 
and  common  pleas  courts.  An  appeal  is  allowed  from  the 
judgments  of  the  court  rendered  at  general  term  to  the 
Supreme  Court,  in  all  cases  where  an  appeal  is  allowed  to 
tJie  latter  court  from  the  judgment  of  the  circuit  court.  The 
superior  court  may  be  inferior  to  the  circuit  court  in  a 
constitutional  sense,  but  the  whole  act  providing  for  its 
organization  very  clearly  evinces  a  legislative  intent  that  it 
should  have,  with  the  exceptions  above  stated,  the  jurisdic- 
tion and  perform  the  functions  of  the  circuit  and  common 
pleas  courts. 

There  is,  however,  no  express  provision  in  the  act  pro- 
viding for  the  organization  of  the  superior  court  on  the  sub- 
ject of  the  recovery  of  costs  In  that  court.  But  we  take  it 
to  be  clearly  implied  that  the  same  principles  of  law,  and  the 
same  mode  of  procedure,  shall  prevail  in  that  court,  unless 
the  contrary  be  expressed,  that  obtain  in  the  circuit  or  com- 
mon pleas  court.  And  this  applies  to  costs  as  weH  as  in 
other  respects.  Says  Chancellor  Kent:  "  When  the  words 
are  not  explicit,  the  intention  is  to  be  collected  from  the 
oontext,  from  the  occasion  and  necessity  of  the  law,  from 
the  mischief  felt,  and  the  objects  and  the  remedy  in  view ; 
and  the  intention  is  to  be  taken  or  presumed,  according  to 
what  is  consonant  to  reason  and  good  discretion.  These 
rules,  by  which  the  sages  of  the  law,  according  to  Plowden, 
have  ever  been  guided  in  seeking  for  the  intention  of  the  legis- 
lature, are  maxims  of  sound  interpretation,  which  have  been 
accumulated  by  the  experience,  and  ratified  by  the  approba- 
tion of  ages."     I  Kent  Com.  462. 

The  necessity  of  the  law  grew  out  of  the  crowded  condi- 
tion of  the  dockets  of  the  circuit  and  common  pkas  courts, 
and  the  inability  of  the  judges  of  those  courts  to  transact 
the  rapidly  accumulating"  business  thereof!  The  remedjr 
provided  was  the  organization  of  another  court,  with  nearly 
the  same  jurisdiction  and  powers,  by  which  a  part  of  the 
business^  which  would  otherwise  be  necessarily  delayed  in 
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the  circuit  and  common  pleas  courts,  might  be  despatched. 

The  object  was  not  to  relieve  justices  of  the  peace  from 
any  supposed  press  of  business  upon  their  dockets,  nor  to 
assimilate  the  court  thus  provided  for  to  courts  of  justices 
of  the  peace.  Nor  do  we  think  it  was  the  intention  of  the 
legislature  that  the  superior  court  should,  at  the  option  of  a 
party,  be  made  the  forum  for  the  adjustment  of  demands 
under  fifty  dollars,  except  upon  the  same  terms  as  are  imposed 
upon  a  plaintiff  when  suing  in  the  common  pleas  or  circuit 
court  In  other  words,  we  are  of  opinion  that  the  same  law, 
in  this  respect,  applies  to  the  superior  court,  that  governs 
in  the  other. courts.  This  is  inferred  from  the  object  and 
spirit  of  the  law ;  and,  as  was  isaid  by  Chief  Justice  Mar- 
SHAiXfinihecaseof />»<nwfjAn^v.  The  United  States  fiOnxi^^ 
307,  ''The  spirit  as  well  as  the  letter  of  a  statute  must  be 
respected,  and  where  the  whole  context  of  the  law  demon- 
strates a  particular  intent  in  the  legislature  t6  effect  a  certain 
object,  some  degpree  of  implication  may  be  called  in  to  aid 
that  intent" 

The  judgment  below  is  affirmed^  with  costs. 

Downey,  C.  J.^^I  cannot  assent  to  the  foregoing  opinion. 
The  general  statutory  rule  is,  that  in  all  civil  actions  the  party 
recoYering  judgment  shall  recover  costs,  exccTpt  in  those 
cases  in  which  a  different  provision  is  made  by  law.  2  G. 
&  H.  225,  sec.  396.  The  section  relied  upon  as  creating  the 
exception  in  this  case  is  section  397,  set  out  in  the  opinion 
of  the  majority  of  die  court.  That  section,  however,  by  its 
own  terms,  is  confined  to  cases  ''  commenced  in  the  circuit 
court  or  court  of  common  pleas.''  This  is  not  a  case  for 
the  construction  or  interpretation  of  language ;  for  there  is 
no  language  concerning  the  recovery  cH  costs  in  the  supe^ 
nor  court  to  be  construed  or  interpreted,  as  it  is  conceded 
that  the  act  relating  to  that  court  contains  nothing  on  the 
subject  The  legislature  has  supplied  the  omission  in  the 
act  creating  the  superiiM*  court,  by  the  act  of  March  3d,  1 87  3, 
but  that  act  cannot  apply  to  this  case,  which  was  disposed 
of  before  its  enactment    Acts  1S73,  p«  105. 
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NUDD  ET  AL.   V.    HOLLOWAY. 

PRACTICE. — Bill  of  ExcepHons* — If  a  party  seeks  to  take  advantage  of  a  till- 
ing in  admitting,  refusing  to  admit,  or  striking  out,  or  refusing  to  strike  out 
evidence,  the  evidence  concerning  which  the  ruling  has  been  made  must  be 
presented  in  the  record. 

From  the  Henry  Circuit  Court. 

G.  A,  yohnson,  for  appellants. 

y.  Brown  and  R.  L.  Polk^  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellants 
against  the  appellee,  on  two  promissory  notes  not  made  pay- 
able to  the  plaintiffs,  but  which  had  been  legally  transferred 
to  them  by  one  Warren,  who  had  been  legal  holder  and 
owner  of  them,  and  who,  some  years  before,  had  been  the 
partner  in  business  of  Holloway,  the  defendant  The  only 
paragraph  of  the  answer  that  need  be  noticed  is  that  of  set- 
off, which  was  pleaded  for  debts  and  liabilities  of  Warren, 
while  he  was  the  owner  of  the  notes,  to  the  defendant,  Hol- 
loway. Proper  reply  to  the  answer,  trial  by  jury,  verdict  for 
defendant.  Motion  by  plaintiffs  for  new  trial  overruled, 
exception  taken,  and  judgment  on  the  verdict.  The  bill  of 
exceptions  'shows  the  following  state  of  facts,  which  present 
the  only  question  before  us,  the  evidence  not  being  in  the 
record,  and  no  question  being  raised  on  the  pleadings. 

"  Be  it  remembered  that  on  the  trial  of  this  cause,  the 
defendant,  to  sustain  the  issue  made  by  his  answers,  intro- 
duced in  evidence  certain  partnership  books,  papers,  and 
accounts  between  Lewin  Warren  and  said  defendant,  for- 
merly firm  of  Holloway  &  Warren,  and  the  cross-examina- 
tion of  said  defendant,  Holloway,  tended  to  show  that  the 
foregoing  were  not  all  the  partnership  books,  papers,  and 
accounts  existing  between  said  Holloway  and  Warren  ;  and 
thereupon  it  was  admitted  by  counsel  on  both  sides  that  a 
certain  agreement  had  been  executed  between  them  dis- 
pensing with  a  bill  of  particulars  of  defendant's  claims  set 
up  in  his  answer,  on  certain  conditions. 
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"  'Nudd  and  Myers  v.  HoUoway.  It  is  agreed  by  and 
between  the  parties  in  this  case  that  a  bill  of  particulars  is 
waived,  and  all  matters  are  to  be  given  in  evidence  by  the 
defendant  as  if  he  had  a  proper  bill  of  particulars  filed  under 
any  and  ail  of  his  pleadings,  on  condition  that  the  partner- 
ship books,  accounts,  and  papers  now  in  possession  of  the 
defendant  are  to  be  delivered  to  T.  B.  Redding,  one  of  the  plain- 
tiffs' attorneys,  by  the  leaving  of  the  four  o'clock  train  from 
this  place  to  Cambridge  City,  on  the  evening  of  the  14th 
inst,  in  time  to  forward  them  by  said  train  to  G.  A.  John- 
son/ 

''  And  thereupon  plaintiffs  move  the  court  to  exclude  from 
the  jury  and  strike  out  from  the  evidence  which  had  been 
introduced  so  many  of  the  partnership  books,  papers,  and 
accounts  as  had  been  introduced  in  evidence  by  the  defend- 
ant, on  the  ground  that  the  evidence  showed  on  cross-exam- 
ination of  said  Holloway,  that  there  were  other  partnership 
books,  papers,  and  accounts,  and  the  agreement  contemplated 
that  all  the  books,  papers,  and  accounts  existing  between  the 
said  partners  should  be  delivered  over  to  plaintiffs*  attorney,  in 
consideration  of  plaintiffs'  dispensing  with  the  filing  of  a  bill 
of  particulars  by  defendant  of  the  claims  set  up  in  his 
answer,  but  the  court  overruled  said  motion  and  refused  to 
strike  out  said  evidence,  to  which  ruling  the  plaintiffs  then 
and  there  excepted/' 

The  agreement  was  to  deliver  the  partnership  books, 
accounts,  and  papers  tAen  ("  now")  in  the  possession  of  the 
defendant,  and  there  is  no  showing  that  he  did  not  comply 
with  this  agreement.  The  books,  etc.,  which  were  discov- 
ered on  cross-examination  of  the  defendant  may  not  have 
been  in  his  possession  at  the  time  the  agreement  was  made. 
Nor  is  it  shown  that  their  contents  in  the  least  referred  to 
or  affected  the  rights  of  any  party  in  this  suit.  But  the 
books,  papers,  etc.,  which  were  given  in  evidence,  nor  those 
which  it  seems  were  discovered  to  exist  On  cross-examina- 
tion of  the  defendant,  nor  any  part  of  their  contents,  are 
before  us  in  the  record.     We  cannot,  therefore,  see  or  say 
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that  those  given  or  not  given  in  evidence  did  or  ivould  have 
injured  or  benefited  either  party* 

Hence  we  cwnot  6ay  tiiat  either  sustaining  or  overruling 
the  motion  to  strike  out  was  or  would  have  been  error.  If  a 
party  seeks  td  take  advantage  of  the  ruling  of  the  court 
below  in  admitting,  refusing  to  admit,  striking  out«  or 
refusing  to  strike  out  evidence,  the  evidence  admitted, 
refused  \t  be  admitted,  stricken  out,  or  refused  to  be  strickett 
Out,  must  be  presented  to  this  court  in  the  record,  that  we 
may  be  able  to  ^ee  that  injury  was  done  by  theacdon  of  the 
court  in  its  ruling. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


JbWETT  KT  AL.  V*  Fl^AK  ET  AL. 

Contract.-— A^wo/Aw.— If  A.  takes  the  note  of  B.  for  die  debt  of  C,  it  b 
an  eztingnifthment  of  the  debt  of  C.  if  so  agreed  hf  the  patties. 

pRACTiCB.'— ^f/i^  of  Excefiiums.'^The  action  of  a  court  in  ruling  upon  a 
motion  for  a  new  trial,  for  reasons  relating  to  «tidenoe  impioperiy  admirtfd 
or  rejected,  newly-discovered  evidence,  or  the  weight  and  k^  effect  of  evi- 
dence, is  not  properly  presented  for  review  unless  the  evidence  is  in  the 
record  by  a  bill  of  exceptions. 

From  the  Decatur  Circuit  Court 

y.  Gavin^  for  appellants. 

W.  Cufnback^  S.  A.  Bonner^  %  S.  Scobey^  and  O.  B.  Sc^ 
bey,  for  appellees. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellants, 
Jewett  and  eleven  others,  against  Preston  Jones,  Joseph  D. 
Heak,  Edmund  Marshall,  George  W.  Hungate,  and  Andrew 
J.  Hungate.  The  questions  in  the  case  here,  however,  only 
affect  and  are  solely  between  the  appellants  who  were  plain- 
tiffs below  and  the  appellees,  Pleak  and  Marshall,  who  were 
two  of  the  defendants  below.    The  transaction  set  out  and 
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complained  of  in  this  case  took  place  when  there  was  not 
a  bankrupt  law  of  the  United  States  in  force,  and  when  there 
was  no  law  of  the  State  forbidding  a  debtor  in  foiling  cir- 
cumstances honestly  to  make  an  assignment  for  the  benefit 
of  preferred  creditors. 

The  complaint,  in  substance,  alleges  that  Preston  Jones  and 
Andrew  J.  Hungate  were  the  owners  of  a  large  amount  of 
property,  both  real  and  personal ;  that  they  had  been  exten- 
sive dealers  and  were  in  failing  circumstances;  that  they 
made  an  assignment  of  all  their  property,  real  and  per- 
sonal, to  Pleak  and  Marshall  to  pay  preferred  creditors  fifty 
cents  on  the  dollar,  and  other  creditors  thirty-three  and  one- 
third  cents  on  the  dollar;  that  at  the  date  of  the  assignment 
the  plaintiffs  had  legal  claims  against  Jones  and  Hungate,  and 
that  subsequent  to  the  assignment  they  severally  put  their 
claims  into  judgments  and  had  not  been  able  to  collect  the 
several  amounts,  though  they  had  resorted  to  executions,, 
etc.,  and  pra}ang  that  the  assignment  be  held  fraudulent  and 
void,  and  that  the  property  assigned  be  held  liable  for,  and 
made  applicable  to,  the  ipacymeat  of  the  judgments  of  die 
several  plaintif&,  etc. 

Omitting  to  notice  a  demurrer  to  this  complaint  and  a 
motion  to  strike  out  many  exhibits  filed  with  it  which  were 
not  properly  parts  thereof,  we  will  pass  to  the  real  questions 
presented. 

The  answer  of  Pleak  and  Marshall,  the  assignees,  was  in 
four  paragraphs ;  ist  General  denial.  2d.  Payment  of  the 
plaintiffs'  claims.  "  3d.  That  heretofore,  to  wit,  before  the 
commencement  of  this  action,  they  had  a  general  accounting 
and  settlement  with  each  of  said  plaintiffs,  wherein  the  mat- 
ters in  controversy  were  duly  considered  and  ascertained, 
and  thereupon  they  executed  their  notes  to  each  of  the  plain- 
tiff for  an  amount  agreed  upon,  which  said  notes  were  by 
them  severally  received  in  full  satisfaction  of  their  indi- 
vidual claims  mentioned  in  the  complaint"  The  fourth  para- 
graph of  the  answer  is  very  long,  reciting,  at  great  length, 
Vou  XLIIL— 24 
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and  with  great  particularity,  all  the  transactions  and  history 
of  the  case,  and  concludes  as  follows :  **  That  the  purchase 
of  all  of  said  assets  by  them  was  made  in  good  faith  on  their 
part  and  was  an  absolute  and  unconditional  purchase,  and 
without  any  intent  to  defraud  any  of  the  other  creditors  of 
said  Jones,  or  Jones  and  Hungate,  and  that  said  purchase  was 
made  for  a  valuable  consideration,  and  for  more  than  the 
actual  worth  of  said  assets/'  A  demurrer  to  the  third  and 
fourth  paragraphs  of  the  answer,  for  want  of  sufficient  facts, 
was  overruled,  and  this  ruling  is  assigned  for  error. 

We  hold  that  this  ruling  was  not  erroneous.  The  taking 
of  a  note  of  a  third  party  is  an  extinguishment  of  the  exist- 
ing debt  if  so  agreed  by  the  parties.  Tyner  v.  Stoops^  1 1 
Ind.  22 ;  Stevens  v.  Anderson^  30  Ind.  391 ;  Booth  v. 
Smithy  3  Wend.  66;  Boyd  v.  Hitchcock,  20  Johns.  76; 
Sheehy  v.  MandevilUy  6  Cranch,  253-264;  Hughes  v.  Wha- 
ler^  8  Cowen,  y*j\  Tilford  v.  Roberts,  8  Ind.  254.  The 
authorities  we  have  above  cited  principally  relate  to  the  suf- 
ficiency of  the  third  paragraph,  but  we  are  fully  satisfied  that 
the  fourth  paragraph  of  the  answer  is  also  good.  A  reply  of 
general  denial  was  filed  to  these  paragraphs  of  the  answer; 
trial  by  the  court,  finding  for  the  defendants.  Motion  for 
a  new  trial,  for  the  reasons :  "  i.  The  finding  of  the  court  is 
contrary  to  law.  2.  The  finding  of  the  court  is  contrary  to 
evidence.  3.  The  court  erred  in  the  admission  of  evidence. 
4.  The  court  erred  in  refusing  to  admit  proper  and  compe- 
tent evidence  offered  by  the  plaintiffs.  5.  Newly-discovered 
evidence  material  for  the  parties  applying,  which  they 
could  not  with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial.  6.  That  the  court  improperly  considered 
the  deposition  of  George  W.  Sidner,  when  it  was  not  admit- 
ted in  evidence."  This  motion  was  properly  overruled,  as 
we  are  bound  to  suppose  and  hold,  as  there  is  no  bill  of 
exceptions  legally  or  properly  in  the  record  before  us. 

The  case  was  tried,  and  final  judgment  was  rendered,  at  the 
July  term,  1869.  No  time  was  asked  or  given  to  file  a  bill 
of  exceptions  afler  the  term.    The  bill  of  exceptions  was 
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signed  by  the  judge,  and  filed  in  the  clerk's  office,  after  the 
term  at  which  the  judgment  was  rendered.  We  cannot, 
therefore,  consider  any  question  arising  or  supposed  to  arise 
under  it.  This  question  has  been  so  often  decided  by  this 
court  that  we  need  not  cite  the  cases. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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I  4S    S71| 

Instructions  to  Jury.— Where  instructions  state  the  law  correctly,  though  |i9B__i54l 

they  might  have  been  fuller,  they  are  not  for  that  cause  erroneous.  .^   ^|^ 

Same. — ^Where  evidence  is  offered  by  either  party,  to  prove  a  certain  state  of  '=~z 

facts,  and  the  daim  is  made  that  they  are  proved,  and  the  court  is  requested  to  167  gP4 
chaige  the  jury  what  the  law  is,  as  applicable  to  them,  and  what  verdict  to 
render  if  they  find  them  proved,  the  court  must  comply  with  the  request 

From  the  Morgan  Circuit  Court 

W.  R.  Harrison,  W.  S.  Sfurley,  C  F.  McNutt,  and  G.  W. 
Grubbs,  for  appellant 

y,  C.  Denny,  Attorney  General,  and  y,  C.  Robinson,  for 
the  State. 

OsBORN,  J. — ^The  appellant  was  indicted  for  murder  in  the 
second  degree,  tried  by  a  jury  and  convicted  of  manslaughter, 
and  on  a  motion  for  a  new  trial,  sentenced  to  the  state  prison 
for  nine  years. 

The  error  assigned  is  in  overruling  the  motion  for  a  new 
trial. 

The  causes  for  a  new  trial,  as  stated  in  the  motion,  are, 
that  the  verdict  is  contrary  to  the  evidence;  that  the  court 
erred  in  admitting  illegal  evidence  and  in  rejecting  legal  and 
competent  evidence  during  the  trial ;  that  the  court  erred  in 
giving  and  in  refusing  to  give  instructions  to  the  jury,  and 
also  for  newly-discovered  evidence. 

The  rulings  of  the  court  in  admitting  and  refusing  to  admit 
evidence  were  not  excepted  to.  The  question  of  newly-dis- 
covered evidence  is  not  pressed.     Indeed^  it  seems  to  have 
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been  only  cumulative.  The  objections  to  the  charges  given 
are,  principally,  that  they  are  not  as  clear  as  they  should  have 
been;  that  they  do  not  state  the  law  fully  to  the  jury. 
The  objection  is  not  so  much  that  the  instructions  given 
'  misstate  the  law,  as  that  they  fail  to  state  it  fully ;  that  tfaey 
are  mere  abstractions,  and  not  so  given  as  to  enable  the  jury 
to  understand  and  apply  them  to  the  evidence  in  the  case. 

The  instructions  given  by  the  court  are  not  erroneous. 
They  state  the  law  correctly,  and  whilst  they  might  have 
been  fuller,  they  are  not  for  that  cause  erroneous. 

The  judge  wais  careful  not  to  give  any  unnecessary  instruc- 
tion, and  not  to  usurp  the  province  of  the  jury.  If  the 
appellant  desired  further  instructions^  he  should  have  asked 
for  them. 

The  third  instruction  asked  by  the  appellant  and  refused 
by  the  court  is  as  follows :  "  If  you  should  find  that  Carpen- 
ter was  standing,  on  the  evening  in  question,  in  front  of  Mil- 
ler's saloon ;  that  while  there  he  was  assailed  by  the  deceased 
or  by  persons  who  were  associated  and  acting  with  him; 
that  he  was  struck  and  pushed  against  the  wall ;  that  a  pis- 
tol was  drawn  by  one  of  the  assailing  party  and  thrust  into 
his  face  and  at  his  head;  that  he  made  no  resistance,  but 
retreated  along  the  wall  of  the  building  and  sought  to  avoid 
the  difficulty ;  that  he  was  ^followed  up  and  crowded  upon 
by  his  assailants ;  that  the  struggle  and  assault  continued 
along  the  sidewalk  for  the  distance  of  fifty  feet,  to  the  front 
of  the  livery  stable ;  that  there  the  striking  and  pushing  con- 
tinued; that  all  the  blows  seemed  directed  towards  the 
defendant ;  that  he  was  crowded  upon,  struck,  and  his  hat 
knocked  off;  that  he  was  so  pressed  that  he  called  for  help ; 
that  thus  assailed  and  pressed,  he  disengaged  himself  from 
his  pursuers  and  ran  from  his  assailants ;  that  he  was  fol- 
lowed and  pursued  by  the  deceased  and  others ;  that  there 
were  cries  of,  'catch  him,'  'shoot,'  'don't  shoot,'  and  the 
like ;  that  having  run  for  the  distance  of  one  hundred  feet, 
and  being  closely  pressed  by  his  pursuers,  he  turned  and 
fired  the  fatal  shot ;  and  you  should  find  that  these  circum- 
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stances  were  calculated  to  produce  in  his  mind  the  reason- 
able apprehension  that  some  great  bodily  harm  was  intended 
to  him,  and  that  he  fired  the  fatal  shot  under  such  apprehen- 
sion, then  yoy  should  find  that  the  defendant  was  justified, 
^nd  should  find  him  not  guilty/' 

The  instruction  asked  was  applicable  to  the  evidence  in 
the  case  and,  in  our  opinion,  should  have  been  given.  If  the 
facts  stated  in  the  instruction  were  found  to  be  true,  and  the 
evidence  set  out  in  the  bill  of  exceptions  tends  strongly  to 
establish  them,  they  justified  the  defendant  in  killing  the 
deceased  and  entitled  him  to  a  verdict  of  acquittal ;  and  the 
court  ought  to  have  so  told  the  jury  on  being  requested  to 
do  so  by  the  prisoner,  i  Bishop  Crim.  La^,  sec.  384; 
Shorter  v.  The  People^  2  Comst  193,  and  cases  cited. 

It  is  true  the  court  had  given  instructions  to  the  jury  on 
that  subject,  in  which  the  law  had  been  correctly  stated. 
They  were  merely  general  rules  or  declarations  of  general 
principles,  stating  nothing  specific  or  specially  applicable 
to  the  evidence  before  the  jury. 

It  was  a  case  in  which  the  defendant  had  a  right  to 
demand  something  more  than  a  declaration  of  general  prin- 
ciples of  law  in  a  charge  of  the  court  to  the  jury.  He  was 
entitled  to  a  specific  charge,  if  requested,  declaring  the  law 
applicable  to  the  facts  claimed  to  have  been  proven,  and  in 
relation  to  which  material  evidence  had  been  introduced. 
Morris  v.  Platt^  32  Conn.  75.  In  that  case-on  page  82,  it  is  said : 
**  Where  evidence  is  offered  by  either  party  to  prove  a  cer- 
tain state  of  fiicts,  and  the  claim  is  niade  that  they  are  proved, 
and  the  court  is  requested  to  charge  the  jury  what  the  law 
is  as  applicable  to  them,  and  what  verdict  to  render  if  they 
find  them  proved,  the  court  must  comply."  Whilst  the 
fiulure  to  charge  more  specifically  might  not  have  been 
ground  for  a  new  trial  in  the  absence  of  a  request  for  a  fur- 
ther charge,  still,  after  the  request  was  made,  it  was  error 
to  refiise  it.  The  instructions  were  not  as  full  and 
specific  as  the  prisoner  was  entitled  to.  They  did  not  mis- 
lead Hit  jtity,  nor  did  they  state  to  them  all  majtters  of  taiw 
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necessary  for  their  information  in  giving  their  verdict  2 
G.  &  H.  417,  sec.  113. 

This  renders  it  unnecessary  for  us  to  pass  upon  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
We  have,  however,  examined  the  evidence  with  much  care, 
and  are  of  the  opinion  that  if  the  instruction  had  been  given 
as  asked,  the  jury  might  have  rendered  a  verdict  of  acquittal 

The  judgment  of  the  said  Morgan  Circuit  Court  is 
reversed.  The  cause  is  remanded,  with  instructions  to  grant 
a  new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

The  clerk  is  directed  to  give  the  proper  notice  to  the 
warden  of  the  state  prison  for  the  return  of  the  prisoner. 


Voiles  v.  Green,  Adm'r. 

Fkomisso&y  Note. — AdditUnuU  Surety, — ^A'^ro/kw.— Adding  a  name  to  a  note 
as  an  additional  surety,  with  the  assent  of  the  payee,  and  with  the  assent  and 
at  the  request  of  the  personal  representative  of  the  original  surety,  and  with 
the  agreement  that  the  estate  should  not  be  released,  was  not  such  an  aheia- 
tion  as  would  release  the  estate  of  the  original  surety. 

From  the  Washington  Common  Pleas. 

71  Z.  Collins  and  A.  B,  Collins^  for  appellant. 
H.  Heffretiy  S.  B.  Voyles^  and  y.  G.  Lawler^  for  appel- 
lee. 

OsBORN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee  as  administrator,  etc.,  of  the  estate  of  Daniel 
Voiles.  A  demurrer  to  the  complaint  for  want  of  suffi- 
cient facts  was  sustained,  to  which  an  exception  was  taken. 

The  error  assigned  is  in  sustaining  the  demurrer  to  the 
complaint. 

The  allegations  in  the  complaint  show  that  on  the  iStfa  of 
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December,  1862,  John  C  Voiles  and  Daniel  Voiles  gave 
their  joint  and  several  note  to  Robert  Brown  for  five  hun- 
dred and  fifty-four  dollars,  payable  one  day  after  date.  Dan- 
iel Voiles  was  surety  for  John  C,  who  was  appointed  exec- 
utor of  his  will.  After  his  appointment,  and  while  he  was 
acting  as  such  executor.  Brown  threatened  to  sue  the  estate 
on  the  note  and  demanded  payment  thereof.  John  C,  for 
himself  and  as  executor  of  the  estate  of  Daniel,  to  prevent 
the  suit,  agreed  to  and  with  Brown  to  give  him  additional 
surety  on  the  note.  In  pursuance  of  such  agreement,  the 
appellant,  with  the  express  agreement  and  understanding 
between  himself  Brown,  and  John  C,  that  the  estate  of 
Daniel  should  not  be  in  any  manner  released,  but  that  it 
should  remain  liable  as  it  then  was,  and  that  in  signing  the 
note  he  should  do  it  as  surety  for  John  C.  and  the  estate  of 
Daniel;  in  consideration  of  all  of  which,  the  appellant 
signed  the  note  as  additional  surety.  Afterward  an  action 
was  instituted  on  the  note  and  judgment  recovered  against 
the  appellant  and  John  C.  in  the  Washington  Common  Pleas 
Court  for  five  hundred  and  ninety-four  dollars  and  sixty  cents, 
which  the  appellant  was  compelled  to  pay,  and  on  the  8th 
day  of  July,  1 871,  he  paid  six  hundred  and  three  dollars  and 
fifty-five  cents,  the  amount  of  principal  and  interest  due  on 
the  judgment  John  C.  is  and  was  at  the  time  of  the  rendi- 
tion of  the  judgment  wholly  insolvent  John  C.  has  ceased 
to  be  the  executor  of  the  estate,  and  the  appellee  has  been 
appointed  and  is  acting  as  administrator  ofl  the  estate  with 
the  will  annexed. 

The  complaint  was  sworn  to. 

The  appellee  seeks  to  maintain  the  judgment  on  the 
ground  that  there  was  such  a  material  alteration  of  the  note 
as  released  the  estate.  He  refers  to  yudah  v.  Zimmerman^ 
13  Ind.  286;  same  parties,  22  Ind.  388;  Harbert  v.  Duntont^ 
3  Ind.  346 ;  and  other  authorities  showing  that  any  material 
alteration  of  the  contract  without  the  assent  of  the  surety 
releases  him. 

They  are  not  applicable  to  the  case  at  bar.    In  this  case. 


376  SUPREME  COURT  OF  INDIANA. 

RodifiU  V.  EdMdl. 

the  name  of  the  appellant  was  added  not  only  with  the 
assent,  but  at  the  request  of  the  personal  representative  of 
the  original  surety,  and  with  the  express  agreement  that  the 
estate  should  not  be  released.  It  is  averred  in  the  complaint 
that  the  principal  in  the  note  was  the  executor  of  the  estate 
of  the  surety ; .  that  for  himself  and  as  such  executor  he 
agreed  with  the  payee  of  the  note  to  give  additional  surety, 
and  in  pursuance  of  that  agreement  and  with  the  express 
agreement  that  his  signing  the  note  should  not  release  the 
estate,  and  that  he  should  sign  it  as  surety  for  both  the 
principal  and  the  estate  of  the  surety,  he  signed  the  note  as 
such  additional  surety. 

We  need  not  decide  whether  adding  the  name  of  the 
appellant  to  the  note  as  an  additional  surety,  without  the 
assent  of  the  original  surety  or  his  personal  representative, 
was  sudh  an  alteration  as  would  have  released  him.  But  see 
Coii^v.  Titus,  lO  N.  Y.  198 ;  McCaugheyv.  Smith,  27  N.  Y, 
39 ;  Brouunell  v.  Winnie,  29  N.  Y.  400  j  Bcrvser  v.  RendeU^ 
31  Ind.  128. 

The  judgment  of  the  said  Washington  Common.  Pleas 
is  reversed,  with  costs.  Cause  remanded,  with  instructions 
to  overrule  the  demurrer  to  the  complaint,  aftd  for  further 
proceedings  in  accordance  with  this  opinion^ 


-"'  RUDISILL  V.    EdSALL.^ 

From  the  Allen  Circuit  Court 

R,  Brackenridge  and  W.  H^  y&nis,  for  iq^>ellant. 
Z.  M.  Ninde,  for  appellee. 

Pettit,  C.  J. — No  line  is  numbered,  nor  is  dxere  one  mar- 
ginal note  made  on  the  transcript,  as  reqoired  by  rule  19; 
and  for  failing  to  prepare  the  record  as  required  by  that  rale, 
for  our  consideration,  the  submissioa  is  set  aside.    No 


NOVEMBER  TERM,  1873,  377 

Radirill  cr.  EdsaO. 

abstract  is  now  required,  but  numbering  of  the  lines  and 
marginal  notes  is,  by  the  rule  referred  to,  and  we  cannot 
examine  the  record  unless  this  rule  is  complied  with. 


RuDisiUL  V.  Edsaliu  

48    877 
148    427 

County  Cixua^^AUowance  fir  Attendance  in  Caurt,^-A  circuit  court  has  no     48  9771 
legal  power  16  make  an  allowance  to  the  clerk  for  his  daily  attendance  in    ^^  ^^-1 
court  durii^  (he  year  1S70 ;  and  if  such  allowance  has  been  made,  (he  audi' 
tor  is  nd  bound  to  issue  a  warrant  therefor. 

Prom  the  Allen  Circuit  Court 

H.  Brackenridge  and  W^  H.  yanes^  for  appellant. 
Z.  M.  Ninde^  for  appellee. 

DowNsr,  C.  J.-^Edsatl  is  cl^le  of  the  clrcait  court  of 
Allen  county,  and  Rudisill  is  the  auditor.  The  circuit  court 
made  certain  allowances  to  Edsall,  at  the  mte  of  three  dol- 
lars per  diem,  ibr  attending  court,  while  be  was  acting  a^ 
such  clerk,  during  the  year  1870;  Edsall  presented  certiii« 
cates  of  these  allowances  to  Rudisill,  and  demanded  of  hint 
a  warrant  on  the  treasurer  for  the  amount,  which  RudisUi 
nsfused  to  issue.  Thereupon  Edsall  commenced  this  pr^^ 
ceeding  by  mandate  to  compel  him  to  issue  the  order.  Thtf 
dfcuit  court  sustained  the  claim  of  Edsall  to  the  relief 
demanded,  and  rendered  judgment  accordingly,  from  whrc& 
RadisiU  appealed 

The  questiott,  and  the  only  question,  presented  for  our 
dedsion  is,  whether  or  not  there  is  legal  authority  for  the 
adlowanee  to  the  clerk  of  the  circuH  court  of  three  dollars^ 
per  day  for  the  time  during  which  he  attends  the  sittings 
of  the  tourt  in  the  discharge  of  his  official  duties.  The 
question  seems  to  have  beea  decided  advers^  to  the  app^ 
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lee  in  Ex  parte  McKee^  28  Ind.  100.  It  is  conceded  by  coun- 
sel for  appellee  that  the  claims,  for  which  an  order  was 
sought  on  the  treasury,  are  not  £6r  extra  services  under  section 
five  of  the  act  of  1865,  Acts  1865,  p.  70,  which  author- 
izes the  board  of  county  commissioners  to  allow  the  clerk 
and  sheriff  for  extra  services.  It  is  contended,  however, 
that  the  board  of  commissioners  does  not  possess  the  only 
power  to  make  allowances  out  of  the  county  treasury,  and 
we  are  referred  to  the  first  six  sections  of  chap.  3,  i  G.  & 
H.  64.  The  first  section  prohibits  the  drawing  of  money 
from  the  treasury  of  the  county  except  by  authority  of  law, 
and  according  to  the  rules  prescribed  in  the  succeeding  sec- 
tions of  the  act.  The  second  section  empowers  the  auditor 
to  draw  his  warrant  for  amounts  fixed  by  law,  or  by  a  public 
record,  etc.  The  third  section  allows  him  to  draw  his  war- 
rant  for  a  sum  allowed  or  certified  to  be  due  by  any  court  of 
record  authorized  to  use  a  seal,  and  having  jurisdiction 
beyond  that  of  justices  of  the  peace,  or  by  the  board  of 
commissioners. 

These  sections  do  not  provide  in  what  cases  allowances 
may  be  made  by  the  courts. 

Section  four  authorizes  the  courts  designated  in  the  third 
section  to  allow  sums  to  persons  serving  as  assistants  to  the 
sheriff,  in  preparing  the  court-house  for  the  reception  of 
such  courts,  and  in  preservation  of  order,  and  in  attendance 
upon  juries,  and  to  persons  performing  any  services  under 
the  order  of  the  court  But  the  number  of  such  assistants 
employed  shall  never  exceed  the  actual  necessity  of  the  case. 
This  section  cannot  embrace  the  allowance  of  a  per  diem  to 
the  clerk.  He  is  not  such  an  officer  or  person  as  contem- 
plated by  the  section.  He  does  not  attend  upon  the  court 
or  render  services  in  consequence  of  any  order  of  the  court, 
but  he  attends  by  himself  or  deputy,  because  the  proper 
discharge  of  his  official  duties  and  the  statute  require  him 
to  be  present     2  G.  &  H.  13,  sec.  3. 

Neither  the  fifth  nor  sixth  section  can  have  any  relation  to 
the  question  under  consideration. 
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CouQsel  also  refer  to  the  latter  clause  of  sec.  29  of  the  fee  lavr 
of  1855,  I  G.  &  H.  338,  which  provides,  that,  "whenever 
there  shall  appear  a  claim  for  official  services  rendered  by 
any  officer  of  a  court  of  justice,  and  there  does  not  appear 
to  be  any  fees  fixed  by  law  as  a  compensation  therefor,  the 
court,  judge,  or  justice,  on  application,  shall  make  an  order 
specifically  fixing  the  allowance  for  such  claim."  We  had 
not  supposed,  and  do  not  now  think,  that  the  clause  of  the 
section  in  question  has  any  reference  to  the  allowance  of  a 
prr  diem  compensation  to  a  public  officer.  But  we  suppose 
that  as  the  legislature  had  by  the  act  undertaken  to  fix  spe- 
cifically the  fees  which  officers  should  be  entitled  to  and 
receive  for  their  services,  and  as  it  was  possible  that  some 
official  act  might  be  required  by  law  for  which  no  fee  was 
fixed  in  the  tariff  of  fees,  the  clause  was  inserted  to  meet 
such  a  case.  If  the  clerk  is  entitled  to  a  daily  compensation 
for  his  time,  in  addition  to  the  fees  which  he  is  entitled  to  for 
the  official  acts  performed  by  him,  which  official  acts  he  per- 
forms in  open  court  as  well  as  in  his  office,  it  is  difficult  to 
see  why  he  should  not  have  such  daily  allowance  for  the 
time  when  he  is  in  his  office  as  well  as  when  he  is  in  open 
court.  Counsel  attempt  to  make  a  distinction  between  ser- 
vices renderedfor  the  county  andthose  rendered  for  the  court, 
and  insist  that  the  services  in  question  were  rendered  for  the 
court,  and  not  for  the  county.  This  distinction  is  not  very 
obvious.  If  the  services  were  rendered  for  the  court,  and 
not  for  the  county,  it  would  seem  to  follow  that  the  court, 
and  not  the  county,  should  pay  for  them.  But  the  appellee 
in  this  case  is  seeking  his  pay  out  of  the  county  funds. 

But  it  is  said  that  all  the  clerk's  entries  could  as  well  be 
made  out  of  court  as  in  it  from  the  judge's  minutes  ;  that 
he  must  keep  his  office  open,  as  well  as  be  present  in  court, 
but  that  as  the  law  requires  him  to  be  in  court,  he  should 
have  an  allowance  for  it  There  has  probably  never  been  a 
time  in  the  history  of  the  State  when  the  law  did  not  require 
the  attendance  of  the  clerk,  by  himself  or  deputy,  upon  the 
courts  of  which  he  was  clerk.    We  have  not  examined  all 
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the  statutes;  but  see  R.  S.  1843,  p.  653,  sec.  46;  2  G.  &  H. 
13,  sec.  3.  That  the  legislature  iit  its  various  revisions  of 
the  fee  law  has  never  provided  specifically  for  such  per  diem 
compensation,  is  very  strong  evidence  that  none  such  was 
intended.  Following  the  case  of  Ex  parte  McKee^  supra^ 
we  must  hold  that  the  circuit  court  had  no  legal  power  to 
make  the  allowances  in  question,  and  that  the  auditor  was 
not  bound  to  issue  his  warrant  therefor.  This  case  is  decided, 
of  course,  without  any  reference  to  the  act  of  March  Sth, 
1873,  which  was  not  in  force  when  the  service^  were  ren- 
dered. 

The  judgment  is  reversed,  with  costs^  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 

WoRDEN,  J.,  was  absent 


Hugo  v,  McConnell  et  al. 

From  the  Posey  Common  Pleas. 

W.  P.  Edson^  E.  M,  Spencer^  and  W,  Loudon^  for  appellant. 
y.  H.  Laird,  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  John  AtcConnell  and 
William  A.  Soule,  against  William  H.  Hugo  and  John  R. 
Hugo.  All  parties  stayed  in  the  case  until  the  end  of  it; 
and  final  judgment  was  rendered  against  both  the  Hugos, 
defendants  below.  But  one  of  them  asked,  or  has  taken,  an 
appeal  to  this  court  and  assigned  errors.  No  action  has  been 
taken  under  section  551,  2  G.  &  H.  270;  and  under  the 
uniform  ruling  of  this  court,  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 
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BuRDicK  V.  Hunt  et  al.* 

From  the  Marion  Common  Fleas. 

E.  W.  KimbaU,  for  appellant 

y.  Hanna  and  F.  Knefier^  for  appellees. 

Pbttit,  J. — ^This  appeal  must  be  dismissed  under  rule  one 
of  this  court  The  caption  or  heading  of  the  assignment 
of  errors  is  as  follows: 

"William  P.  Burdick  v.  Julia  A,  Hunt, Adm'x  of  David 
P.  Hunt,  and  v.  Judsoo  Hale/' 

The  names  of  the  parties  below  are  these :  ''  Wm.  P. 
Burdick  v.  Judson  Hale,  Mrs.  Hale,  his  wife,  Jacob  Kling- 
ensmith,  and  Julia  A.  Hunt''  # 

The  transcript  does  not  show  in  any  way  that  any  of  these 
persons  had  ceased  to  be  parties  to  this  suit  before  it  was 
terminated,  and  consequently  they  must  be  parties  to  the 
assignment  of  errors  on  an  appeal  to  this  court 

*May  term,  1871. 
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in  writing,  authorize  the  cleric,  in  making  up  a  transcript  for  the  Supreme  ^^ 

G>uit,  to  annex  to  the  record  documents  used  in  eyidence,  without  copying  144  &43 

them  into  the  record  and  having  them  authenticated  as  other  evidence.  — 

pRAcncB* — Comparison  of  Handwritittg  by  Supreme  Court, — Upon  a  question  ^^   104 

as  to  the  genuineness  of  a  signature,  the  Supreme  Court  can  decide  nothing  by 
an  examination  and  comparison  of  signatures. 

Evidence,— ^jf^^f/. — Testimony  by  Comparison  of  Signatures. — ^Where  the 
genuineness  of  a  signature  is  in  dispute,  a  witness  who  is  an  expert  may  have 
papers  conceded  to  be  genuine  placed  in  his  hands,  and  he  may  compare  the 
genuine  signatnres  with  the  one  in  dispute,  and  from  such  comparison  state 
whether  ornot  the  dilated  signature  is  genuine  or  aimulatftd^ 
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Same. — Papers  not  in  evidence  in  the  cause,  nor  admitted  to  be  genuine,  cannot 
be  used  in  making  such  comparison. 

Grand  Juror. — May  be  a  Witness, — ^The  oath  of  grand  junxs  does  not  pre- 
sent the  public  or  an  individual  from  proving  by  one  of  the  jurors,  in  a  court 
of  justice,  what  passed  before  the  grand  jury. 

Evidence. —  Witness, — Cross-Examinatunu — Impeachmentr^K  witness  testi* 
fying  on  the  trial  of  a  cause  may,  for  purposes  of  impeachment,  be  asked,  on 
cross-examination,  whether  he  did  not  at  a  certain  time  and  place  testify 
before  the  grand  jury,  and  there  make  statements  different  from  his  present 
testimony. 

From  the  Marion  Common  Pleas. 

E.  H,  Lamme  and  R,  O,  Hawkins^  for  appellant' 
%  Hanna  and  /^  Knefler^  for  appellees. 

Downey,  C.  J. — ^The  appellant  sued  the  appellees,  and 
there  was  judgment  against  him.  The  facts  of  the  case  are 
these :  The  action  was  founded  upon  a  promissory  note 
dated  December  14th,  1867,  maturing  June  14th,  1869,  for 
eight  hundred  and  thirty-three  dollars  and  thirty-four  cents, 
executed  by  one  Judson  Hale,  payable  to  Jacob  Klingen- 
smith,  as  commissioner  appointed  by  said  court  to  sell  cer- 
tain real  estate  of  one  David  P.  Hunt,  deceased,  the  hus- 
band of  said  Julia  A.  Hunt.  She  was  the  administratrix 
of  his  estate,  and  Klingensmith  indorsed  the  note  to  her, 
and  has  nothing  more  to  do  with  it.  Hale,  the  maker  of  the 
note,  secured  the  payment  thereof  by  mortgage  to  Julia  A, 
Hunt,  as  administratrix  of  her  husband's  estate,  on  the  same 
real  estate  for  which  the  note  was  given.  The  appellant, 
Burdick,  obtained  the  possession  of  the  note  from  one  Bums, 
claiming  to  be  the  agent  and  attorney  of  Julia  A.  Hunt, 
with  an  indorsement  upon  it  purporting  to  be  that  of  Julia 
A.  Hunt,  and  as  holder  thereof  instituted  this  action  against 
Hale,  the  maker,  Klingensmith,  the  payee  and  first  indorser, 
and  the  said  Julia  A.  Hunt,  praying  for  judgment  against 
the  maker  for  the  amount  of  the  note,  and  for  foreclosure 
of  the  mortgage. 

Hale  answered:  i.  A  general  denial.  2.  Denying  that 
there  was  any  consideration  for  the  indorsement  of  Klingen- 
smith and  Julia  A.  Hunt  to  the  appellant,  and  that  he  is  the 
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owner  of  the  note.  3.  That  before  the  commencement  of 
this  suit  Julia  A,  Hunt,  by  action  of  replevin,  obtained  the 
possession  of  the  note,  and  was  the  holder  thereof  at  the 
time  this  suit  was  instituted,  and  that  the  action  of  replevin 
was  still  pending  in  the  Marion  Circuit  Court. 

Julia  A.  Hunt  alleged  in  an  answer  and  cross  complaint, 
that  she  was  the  real  and  lawful  owner  of  the  note  and  mort- 
gage ;  that  Klingensmith  had  assigned  the  note  to  her,  and 
afterward  the  maker  secured  the  payment  thereof  by  said 
mortgage;  that  what  purports  to  be  her  indorsement  of  said 
note  is  false  and  forged ;  that  she  never  indorsed  or  assigned 
said  note  or  authorized  any  one  else  to  do  so ;  that  she  is 
still  the  real  owner  of  said  note,  and  prayed  judgmentagainst 
said  Hale,  and  for  the  foreclosure  of  said  mortgage.  This 
answer  and  cross  complaint  were  verified  by  the  oath  of  Julia 
A.  Hunt.  A  demurrer  was  sustained  to  the  third  paragraph  of 
the  answer  of  Hale,  and  there  was  a  reply  by  general  denial 
to  the  second  paragraph,  and  also  to  the  answer  and  cross 
complaint  of  Julia  A.  Hunt.  Klingensmith  filed  a  pleading 
disclaiming  any  interest  in  the  note.  The  case  being  thus 
at  issue,  the  material  question  was,  whether  or  not  Julia  A. 
Hunt  had  indorsed  the  note  or  authorized  it  to  be  done.  A 
trial  by  jury  resulted  in  a  verdict  for  the  said  Julia  A.  Hunt, 
and  after  amotion  for  a  newtrial  was  made  and  overruled,  there 
was  final  judgment  for  her  on  her  answer  and  cross  complaint. 

The  assignment  of  error  is  peculiar  in  form,  but  we  under- 
stand  it  to  amount  to  a  general  assignment  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  It  can  amount 
to  no  more  than  that. 

It  may  be  as  well  remarked  here  as  elsewhere  in  this 
opinion,  that  in  addition  to  the  original  note,  with  the 
indorsements  upon  it,  there  are  numerous  other  original  doc- 
uments appended  to  the  case.  It  is  claimed  that  the  name 
of  Julia  A.  Hunt  was  indorsed  on  the  note  by  her  daughter, 
and  that  her  name  was  signed  to  or  indorsed  upon  the  other 
documents  by  the  same  person.  Counsel  have  agreed  in 
writing,  **\n  order  more  effectually  to  present  the  document* 
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ftry  evidence  in  the  case  to  the  Suprenie  Court,  that  the 
clerk  of  md  gommon  pleas  court,  in  making  a  complete  rec- 
ord of  the  case  for  the  Supreme  Court,  may  imnoi:  the  said 
documentary  evidence,  consisting  of  papers  marked  from  A. 
to  M.  inclusive,  to  said  complete  record,  without  copying 
them  into  said  record,  but  referring  to  them  by  their  letter  as 
marked/'  This  i^actice  is  wholly  irregular  and  inadmissi- 
ble* There  is  a  bill  of  exceptions  in  the  record,  to  which 
we  must  look  for  the  facts  relating  to  what  occurred  at  the 
trial.  We  can  decide  nothing  upon  an  examination  of  the 
signatures  in  question.  Whether  the  name  on  the  note  was 
the  signature  of  Julia  A.  Hunt  or  not  was  a  question  for  the 
jury  that  tried  die  case  in  the  common  pleas.  Whatever 
evidence  was  introduced  or  ofifered  and  rejected  in  that  court 
must  regularly  bavp  gone  into  the  bill  of  exceptions,  and 
come  before  this  court  by  a  copy  of  the  bill  of  exceptions 
contained  in  the  record  These  documents  are  in  no  way 
authenticated  or  identified  as  the  documents  refeired  to  in 
the  agreement  of  counsel,  except  as  they  contain  upon  them 
a  letter  of  the  alphabet  as  indicated  in  the  agreement  There 
is  no  mention  made  of  them  in  the  certificate  to  the  tran-r 
script  or  in  any  other  certificate.  We  cannot  regard  them, 
for  any  purpose,  as  a  part  of  the  record.  We  think,  however, 
that  the  questions  which  are  presented  and  relied  upon  by 
counsel  for  the  appellant  are  so  presented  by  the  regular  bill 
of  exceptions,  that  they  maybe  considered  and  passed  upon 
by  us.  They  are  with  reference  to  the  refusal  of  the  court 
to  allow  certain  witnesses  produced  by  the  plaintiff  to  express 
an  opinion  formed  by  a  comparison  of  the  signature  on  the 
back  of  the  note  with  the  signature  to  certain  other  papers 
which  were  produced,  and  in  refusing  to  require  the  daughter 
of  the  said  Julia  A.  Hunt  to  answer  as  to  what  she  had  tes- 
tified before  the  grand  jury. 

William  Wallace,  having  been  sworn,  testified  that  he  had 
been  clerk  and  deputy  clerk  for  ten  years,  a  practising  law- 
yer, skilled  in  and  acquainted  with  handwritings,  and  used  to 
comparing  the  same,  but  not  having  seen  Julia  A.  Hunt  or 
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her  daughter  write,  nor  having  had  any  business  correspond- 
ence with  them,  was  shown  certain  papers  upon  which  was 
the  genuine  signature  of  Julia  A.  Hunt,  as  written  by  her 
daughter,  and  then  asked  to  compare  said  genuine  signa- 
tures with  the  disputed  signature  on  the  back  of  the  note 
sued  on,  and  from  such  comparison  to  state  whether  or  not 
the  disputed  signature  was  genuine  or  simulated.  To  this 
interrogatory  the  defendants  objected,  on  the  ground  that 
it  was  not  competent  to  prove  the  genuineness  of  the  dis- 
puted signature  by  mere  comparison  with  a  signature  admit- 
ted or  proved  to  be  genuine,  the  witness  having  no  previous 
knowledge  of  the  handwriting  of  the  person.  This  objec- 
tion was  sustained  by  the  court. 

William  C.  Smock,  and  also  certain  other  witnesses,  beings 
the  clerk  of  the  court  and  deputies  employed  in  his  office, 
having  been  sworn,  produced  certain  papers  with  the  signa- 
ture of  Julia  A.  Hunt  thereto  from  the  files  of  the  office^ 
which  had  been  received  and  filed  in  the  course  of  business, 
and  acted  upon  as  genuine,  and  were  each  in  succession 
asked  to  take  those  papers  and  compare  the  signatures  there- 
on with  the  signature  on  the  back  of  the  note,  and  state 
whether  or  not  the  latter  was  made  by  the  same  person  as 
the  former,  and  whether  the  latter  and  former  were  genuine. 
The  same  objection  was  made  to  this  question  when  asked 
of  each  of  said  witnesses  as  was  made  to  the  question  asked 
of  Wallace,  and  the  ruling  on  it  was  the  same. 

These  rulings  were  stated  as  reasons  for  a  new  trial. 

There  is  scarcely  any  question  in  the  law  of  evidence  con- 
cerning which  there  is  greater  diversity  in  the  opinion  of 
courts  than  there  is  with  reference  to  the  admissibility  of 
evidence,  by  comparison  of  handwritings,  in  order  to  prove 
the  genuineness  of  a  disputed  signature.  To  attempt  to 
derive  any  uniform  rule  from  the  decisions  of  the  courts  of 
the  states  of  the  Union  would  be  a  fruitless  labor.  Certain 
rules  on  the  subject  of  the  proof  of  handwriting  may  be  gath- 
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ered  from  our  own  decisions  and  other  sources,  which  majr 
serve  the  purposes  of  the  present  inquiry. 

1.  When  the  witness  has  seen  the  party  write,  and  has 
thus  become  acquainted  with  his  handwriting,  he  is  compe- 
tent to  testiiy,  and  this  although  he  has  seen  him  write  on 

*  but  one  occasion*  and  then  only  his  signature*  2  Stark.  Ev. 
652;  I  Greenl.  Ev.,  sec.  577.  The  weight  of  the  evidence 
is  for  the  court  or  jury. 

2.  Where  the  witness  has  acquired  a  knowledge  of  the 
handwriting  of  the  party  by  correspondence  with  hiAi,  or 
from  having  seen  Ijetters,  bills,  or  other  documents  after- 
ward admitted  by  the  party  to  the  witness  to  be  genuine, 
or  where  such  letters,  bills,  or  other  documents  have  been 
acted  upon  by  the  witness  as  his,  the  party  having  known 
and  acquiesced  in  such  acts  founded  upon  their  supposed 
genuineness,  or  by  such  adoption  of  them  into  the  ordinary 
business  transactions  of  life,  as  induces  a  reasonable  pr^ 
sumption  of  their  being  liis  own  writing,  i  Greenl.  Ev.,  sec« 
577 ;  Chance  v,  TIte  Indianapolis^  etc,.  Gravel  Roeul  Co^,  32 
Ind.  472.  In  the  cases  which  we  have  thus  far  stated,  the 
witness  testifies  from  the  knowledge  of  the  handwriting  of 
the  party  which  he  has,  in  some  of  the  modes  indicated,  pre- 
viously acquired.  There  is  not  in  these  cases  in  any  proper 
sense  a  comparison  of  handwritings.  By  a  compariscm  is 
meant  an  actual  production  and  comparison  of  two  or  more 
instruments  or  signatures,  as  a  means  of  ascertaining  whether 
they  were  written  by  the  same  person.  It  may  be  true,  as 
stated  by  Prof  Greenleaf,  that  all  evidence  of  handwriting, 
except  when  the  witness  saw  the  document  written,  is,  in 
its  nature,  comparison.  But  this  is  not  the  meaning  of  the 
word  in  its  strict  and  proper  sense. 

With  reference  to  evidence  by  comparison  of  bandwri- 
tin^^s,  it  was  decided  by  this  court,  in  Clark  v.  WyaU^  15 
Ind.  271,  that  it  was  not  admissible,  even  where  the  compar- 
ison was  sought  to  be  made  between  the  disputed  aignatiire 
and  signatures  to  other  instruments  conceded  to  be  genuine* 
The  court  said,  in  general  terms,  that  the  settled  rule  in 
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England  was,  that  evidence  founded  on  a  mere  comparison 
of  hands,  by  witnesses,  would  ni>t  be  allowed,  and  the  court 
in  that  case  adopted  and  followed  this  general  rule.  The 
court  also  held  in  that  case,  that  witnesses  could  not  testify 
.from  a  mere  comparison  of  the  disputed  signature  with  the 
signature  of  the  party  to  two  affidavits  filed  by  him  in  the 
cause.  But  in  Cliancev.  The  Indianapolis,  etc..  Gravel  Road 
Co.^  sufrUy  the  court  said  that  the  general  rule  is  not  cor- 
rectly stated  in  Clark  v.  IVyatt^  supra.  The  court  further 
said :  '*  While  it  is  true,  that  a  witness  who  is  not  an  expert 
must  speak  from  his  knowledge  of  having  seen  the  party 
write,  or  from  authentic  papers  derived  in  the  course  of 
business,  it  is  equally  true,  that  an  expert  may  give  his  opin- 
ion from  mere  comparison."  The  court  laid  down  rules  by 
which  such  evidence  may  be  admitted  in  two  classes  of  cases ; 
first,  when  there  are  other  papers  already  in  evidence  in  the 
cause,  admitted  to  be  genuine,  in  which  case  the  jury  may 
make  the  comparison,  either  with  or  without  the  aid  of 
experts ;  and,  second,  where  the  other  writings  which  are 
produced  are  admitted  to  be  genuine,  there  being  no  dispute 
as  to  their  authenticity.  Prof.  Greenleaf,  after  reviewing  the 
cases,  says :  •'  If  it  were  possible  to  extract  from  the  con- 
flicting judgments  a  rule,  which  would  find  support  from  the 
majority  of  them,  perhaps  it  would  be  found  not  to  extend 
be3'ond  this  :  that  such  papers  can  be  offered  in  evidence  to 
the  jury,  only  when  no  collateral  issue  can  be  raised  con- 
cerning them ;  which  is  only  where  the  papers  are  either 
conceded  to  be  genuine,  or  are  such  as  the  other  party  is 
estopped  to  deny ;  or  are  papers  belonging  to  the  witness, 
who  was  himself  previously  acquainted  with  the  party's 
handwriting,  and  who  exhibits  them  in  confirmation  and 
,  explanation  of  his  own  testimony."  i  Greenl.  Ev.,  sec.  581. 
It  appears  that  the  papers  placed  in  the  hands  of  Wallace 
were  papers' conceded  to  be  genuine,  and  he  was  asked,  as 
an  expert,  to  compare  the  genuine  signatures  with  the  dis- 
puted signature  on  the  note  sued  on,  and  from  such  com- 
parison to  state  whether  or  not  the  disputed  signature  was 


388  SUPREME  COURT  OF  INDIANA. 

Burdick  v.  Hunt  et  a/. 

genuine  or  simulated.  This  question  he  was  not  allowed  to 
answer.  According  to  th^  rules  as  laid  down  in  the  case  of 
Chance  v.  The  Indianapolis,  etc,y  Gravel  Road  Co.,  supra,  this 
Examination  should  have  been  allowed.  We  think  we  should 
follow  that  case  rather  than  go  back  to  the  rule  in  Clark  v. 
WyaU. 

As  Smock  and  the  other  witnesses  were  offered  as  experts, 
to  compare  papers  not  in  evidence  in  the  cause»  nor  admitted 
to  be  genuine,  with  the  disputed  signature,  and  express  an 
opinion  founded  upon  such  comparison,  the  rules  laid  down 
in  the  case  in  32  Ind.  required  that  their  testimony  should 
be  excluded,  jand  we  conclude  that  the  court  committed  no 
error  in  its  exclusion. 

The  next  question  in  the  case  is  this :  The  daughter  of 
Julia  A.  Hunt,  who  acted  as  the  amanuensis  of  her  mother 
in  signing  her  nam6,  who,  it  was  contended,  had  signed  her 
mother's  name  on  the  back  of  the  note  in  question,  was 
examined  as  a  witness  in  this  case,  and  denied  having  writ- 
ten the  name  upon  the  note.  She  was  asked,  on  cross-exam- 
ination, whether  she  had  not  been  a  witness  against  said  Bums, 
who  had  been  the  attorney  of  her  mother  before  the  grand  jury, 
and  answered  that  she  had  been  such  witness  before  the  grand 
jury,  in  the  Marion  Criminal  Court,  at  thecourt-house  in  Indian- 
apolis, in  December,  1868.  Thereupon  the  appellant,  by  his 
counsel  asked  her  the  following  question :  "  Did  you  not  state 
at  the  time  and  place  and  before  the  grand  jury  then,  that  you 
indorsed  this  note  by  the  direction  of  your  mother,  and  that  she 
gave  it  to  Bums  ?"  This  question  was  objected  to  by  the  defend- 
ants, on  the  ground  that  it  was  not  a  competent  cross-examin- 
ation, and  was  not  competent  as  laying  the  foundation  to  con- 
tradict her  by  any  of  the  grand  jury,  and  because  the  evidence 
given  before  the  grand  jury  was  secret  and  could  not  be 
divulged  either  by  the  witness  or  by  any  member  of  the  grand 
jury,  and  that  it  was  not  competent  to  inquire  as  to  what 
transpired  before  the  grand  jury.  The  court  sustained  the 
objection.  This  ruling  was  stated  as  a  reason  for  a  new 
trial. 
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As  to  the  first  ground  of  objection  to  this  cross-examina- 
tion, that  is,  that  it  was  not  relevant  to  the  examination  in 
chief,  and  therefore  not  a  proper  cross-examination,  we  think 
the  objection  is  not  well  founded.  The  witness  testified  in 
chief  that  she  did  not  indorse  her  mother's  name  on  the 
note.  It  was  competent  to  interrogate  her  as  to  statements 
made  by  her  contrary  to  what  she  testified  to  on  the  trial, 
and  to  impeach  her  by  proving  such  statements  if  she  denied 
them,  unless  the  fact  that  such  statements  were  made  before 
the  grand  jury  changes  the  rule.  Counsel  for  appellees  base 
their  objection  to  this  cross-examination,  merely  on  the 
ground  that  the  statement  having  been  made  before  the  grand 
jury  cannot  be  inquired  into,  nor  can  any  grand  juror  testify 
to  it  It  has  been  more  than  once  decided  by  this  court  that 
the  oath  of  grand  jurors  to  keep  their  proceedings  secret 
does  not  prevent  the  public  or  an  individual  from  proving  by 
one  of  the  jurors,  in  a  court  of  justice,  what  passed  before 
the  grand  jury.  Bumham  w.  Hatfield^  5  Blackt  21;  Shat- 
tuck  V.  The  State,  1 1  Ind.  473.  But  it  is  urged  that,  what- 
ever may  have  been  the  rule  before,  since  the  legislature 
prescribed  the  form  of  oath  which  shall  be  administered  to 
grand  jurors,  they  cannot  so  testify.  The  part  of  the 
oath  in  question  is  this :  "That  you  will  not  disclose  any 
evidence  given,  or  proceeding  had  before  the  grand  jury.". 
2  G.  &  H.  387,  form  56.  The  case  in  1 1  Ind.  was  decided  long 
after  the  enactment  of  this  form  by  the  legislature.  But  aside 
fi-om  this,  we  think  it  cannot  be  supposed  that  the  legisla- 
ture intended  to  change  the  rule  which  had  before  existed. 
As  thus  understood  the  grand  jurors  are  required  to  keep 
secret  the  evidence  given  and  proceedings  had  before  them, 
unless  legally  called  upon  in  a  court  of  justice  to  make  dis- 
closures. In  our  opinion  the  cross-examination  was  mate- 
rial and  competent 

The- judgment  is   reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 
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PLEADING. — ytufpnent.'^Vnien  a  judgment  is  the  fotmdatioii  of  an  adion,  ft 

copy  of  it  need'  not  be  filed  with  the  complaint. 
Partnership. — Agreement  Between  Partners. — ^Two  partners,  being  indebted, 

dissolved  the  partnership,  and,  by  agreement,  one  received  all  the  assets  and 

was  to  pay  all  the  debts ;  and  he  failing  to  pay,  the  other  was  competed  by 

legal  proceedings  to  do  so. 
Held,  that  the  latter  could  lecover  bcftti  the  former  the  amouitt  so 


From  the  Sullivan  Circuit  Court 

5*.  Coulson  and  J.  M.  Hanna^  for  appellant. 
y.  T.  Gunn,  N.  G.  Buff,  G.  H.  Voss,  B.  F.  Davis,  and  J. 
A,  Holman,  for  appellee. 

OsBORN,  J. — ^This  was  an  action  instituted  by  the  appel- 
lee against  the  appellant,  tt  is  alleged  in  the  complaint  that 
the  parties  to  the  action,  on  the  ist  day  of  November,  1865, 
entered  into  partnership  in  the  practice  of  medicine,  and  in 
the  business  of  buying  and  selling  drugs  at  retail ;  that  on 
the  1st  day  of  August,  1867,  the  partnership  was  by  nfutual 
consent  dissolved ;  that  in  consequence  of  being  unable  to 
settle  their  partnership  af&irs  in  a  satisfactory  manner  to 
both  parties,  the  appellant  commenced  an  action  against  the 
appellee  to  settle  the  partnership  accounts  and  matters  in 
controversy;  that  it  was  alleged  in  the  complaint  in  that 
action,  among  other  things,  that  the  appellee  had  borrowed 
of  John  Pinkston  two  hundred  and  twenty-four  dollars ; 
that  the  appellant  had  signed  the  note  for  the  sum  so  bor- 
rowed as  surety;  that  it  was  borrowed  entirely  for,  and 
applied  solely  to,  the  use  of  the  appellee ;  that  the  appellee 
since  the  dissolution  had  refused  to  pay  the  note,  alleging 
that  it  was  a  partnership  debt ;  that  he  had  no  other  means 
than  his  interest  in  the  assets  of  the  partnership,  and  if  that 
was  squandered  the  appellant  would  be  without  remedy  to 
secure  the  amount  due  him  from  the  partnership  assets,  then 
in  the  hands  of  the  appellee ;  that  he  prayed  for  judgment 
for  two  thousand  five  hundred  dollars,  and  that  the  appellee 
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oihould  be  required  to  pay  the  partnership  debts,  or  place 
oaoney  or  property  in  the  hands  of  the  appellant  sufficient  tO: 
pay  those  debts  or  indemnify  him  against  loss  in  that  amount; 
if  he  should  pay  the  same,  and  that  the  appellee  should  pay 
or  release  the  appellant  from  any  liability  in  consequence  of 
having  signed  the  note  to  Pinkston  as  surety,  and  for  other 
relief.  It  further  alleges  that  at  the  September  term  pf 
that  courts  1867,  such  proceedings  were  had  in  the  action 
that  Samuel  Wall  was  appointed  ireceiver  to  take  into  bisi 
possession  die  notes  and  accounts  due  the  firm,  to.  collect 
and  report  to  the  courts  and  the  cause  was  continued ;  that 
the  receiver  did  take  possession  of  the  property  of  the  firm,^ 
vnder  the  order  and  appointment  of  the  court ;  that  after^ 
ward,  at  the  November  special  term  of  the  court,  1868, 
9fter  evidence  had  been  given  that  Pinkston  had  loaned  the 
money  to  the  firm,  judgment  was  rendered  in  the  actijon,^ 
wherein,  after  reciting  that  the  amount  due  to  the  appellant 
(rom  the  firm  and  the  appellee,  and  to  others  from  the  firm^ 
and  the  costs  of  that  action,  was  about  equal  to  the  assets,  of 
the  firm  undisposed  of  and  unappropriated,  and  for  the  pur^ 
pose  of  settling  the  action  and  the  af&irs  of  the  partaership^ 
the  appellant  had  proposed  to  take  the  assets  theA  in  the 
hands  of  the  receiver.  Wall,  and  pay  all  the  debts  of  the 
firm  and  of  the  appellee  to  the  appellant  and  hold  the  appel- 
lee harmless  therefrom,  and  that  the  appellee  accepted  that 
proposition,  it  was,  therefore,  ordered  that  the  receive]? 
should  turn  over  the  remainder  of  the  assets  in  his  handt 
belonging  to  the  firm^  to  the  appellant  It  further  alleges 
that  Wall»  in  pursuance  of  the  judgment,  turned  over  and 
paid  to  the  appellant  ia  notes  and  cash  the  sum  of  1^1,576.44  j 
that  notwithstanding  the  agreement  of  the  appellant  and  the 
judgment  thereon,  and  in  violation  thereof,  he  has  wholly 
failed  and  refused  to  pay  the  debt  due  to  Pinkston ;  that  at 
the  March  term  of  the  same  court,  1870,  Pinkston  recovered 
a  judgment  thereon  against  the  appellant  and  appellee  for 
1275.25 ;  that  in  the  action  the  court  adjudged  on  the  ques- 
tion of  the  suretyship,  raised  by  the  appellant  in  his  cross 
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complaint  against  the  appellee  filed  therein,  and  found  that 
he  did  not  sign  it  as  such  surety,  and  that  the  debt  was  a 
partnership  debt,  and  rendered  judgment  accordingly;  that 
an  execution  issued  on  the  judgment  to  the  sherifT  who 
threatened  to  levy  the  same  on  his  property ;  that  the  appel- 
lant refused  to  pay  the  judgment,  and  that  the  appellee 
under  compulsion  paid  the  sheriff  on  the  execution  ]S  149.68; 
a  copy  of  the  judgment  was  filed,  but  not  a  transcript  of  all 
the  proceedings  in  the  cause  referred  to  in  the  complaint 

There  was  a  second  paragraph,  alleging  that  the  appellant 
was  indebted  to  him  in  the  sum  of  two  hundred  and  six  doK 
lars  for  money  had  and  received  by  him  for  the  use  of  the 
appellee,  and  a  refusal  to  pay.  There  was  a  prayer  for 
judgment  on  both  paragraphs. 

The  appellant  filed  a  demurrer  to  the  whole  complaint^ 
and  for  cause  assigned  the  following :  **  The  first  paragraph 
of  plaintiffs  said  complaint  does  not  state  &cts  sufHcient  to 
constitute  a  cause  of  action."  The  demurrer  was  overruled, 
and  the  appellant  excepted.  The  cause  was  submitted  to 
the  court  and  a  finding  and  judgment  rendered  against  the 
appellant  for  1^149.68  and  costs. 

The  errors  assigned  bring  before  the  court  the  sufficiency 
of  the  complaint,  whether  the  demurrer  was  good  or  bad. 

The  appellant  relies  upon  the  rulings  in  Reasor  v.  Raney^ 
14  Ind.  441,  Norris  v.  AmoSy  15  Ind.  365,-  and  others  follow- 
ing them.  Those  cases  were  overruled  in  Lytle  v.  Lytle^  37 
Ind.  281,  and  that  case  has  been  followed  in  W}'ant  v. 
Wyant,  38  Ind.  48,  and  others.  So  that,  although  a  judg- 
ment is  the  foundation  of  an  action,  a  copy  of  it  need  not 
be  filed  with  the  complaint. 

In  the  case  at  bar  the  allegations  in  the  complaint  show  that 
the  appellant  had  instituted  an  action  against  the  appellee, 
and  on  his  motion  a  receiver  had  been  appointed  to  take 
possession  of  the  partnership  effects  of  the  parties.  After- 
ward he  proposed  to  take  all  the  property  from  the  receiver 
and  pay  off  all  the  debts  of  the  firm ;  that  proposition  was 
assented  to  by  the  appellee,  and  judgment  was  entered 


NOVEMBER  TERM,  1873.  393 

Hamilton  v.  Winterrowd  et  al, 

accordingly.  In  pursuance  of  the  agreement  and  judgment^ 
the  appellant  took  from  the  receiver  all  of  the  firm  property, 
consisting  of  money  and  notes.  He  failed  to  pay  all  the 
firm  debts,  and  the  appellee  has  been  compelled  by  judgment 
and  execution  to  pay  a  portion  of  such  debts.  It  is  difficult 
to  understand  upon  what  grounds  he  can  resist  a  demand  to 
refund  the  amount  thus  paid.  The  amount  of  the  partner- 
ship property  was  about  equal  to  the  liabilities  of  the  firm. 
He  proposed  to  take  it  and  pay  those  liabilities.  The  appel- 
lee accepted  his  proposition,  and  with  the  assent  of  both,  it 
was  sanctioned  by  the  judgment  of  the  court.  He  after- 
ward recognized  it  and  took  the  property  and  has  received 
the  full  benefit  of  it. 

The  complaint  was  good,  and  the  court  committed  no 
error  in  rendering  judgment  upon  it. 

The  judgment  of  the  said  Sullivan  Circuit  Court  is 
a£Srmed,  with  costs. 


Hamilton  v.  Winterrowd  et  al. 

IlfTKRSST. — Extension  of  Time  of  Aywww/.— Where  interest  has  been  puid  in  *S4   586| 

advance,  under  an  agreement  to  extend  the  time  of  pajrment  of  the  principal 
debt,  it  is  not*  of  any  importance  in  a  snit  against  a  surety  that  the  rate  of 
interest  paid  was  greater  than  the  legal  rate. 

Sams. — Implied  Agreement  to  Forbear, — If  a  creditor  receives  of  his  debtor 
interest  on  his  debt  in  advance,  the  law  implies  from  such  transaction  an 
agreement  of  forbearance  during  the  time  for  which  such  interest  is  paid  in 
advance,  unless  there  is  an  agreement  to  the  contrary.  An  agreement  for  for. 
bearance  need  not  be  express. 

Pleading. — It  is  sufficient  to  state  in  a  pleading  facts  from  which  the  law 
implies  an  agreement,  without  in  terms  averring  the  agreement 

Samb. — ^In  a  suit  on  a  note,  though  an  answer  by  a  surety  all^e  that  the  time 
of  payment  of  the  note  was,  for  a  valuable  consideration,  extended  for  six 
months,  without  the  surety's  knowledge  or  consent,  and  the  facts  alleged  are 
such  that  the  law  will  imply  an  extension  of  time  for  a  shorter  period,  tho 
answer  will  be  good  on  demnirer. 
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PKACTICE. — Asnendment, —  Variana. — An  amendment  which  might  have  been 
made  in  the  court  bdow,  to  make  a  pleading  coFrespond  with  the  proof,  will 
in  the  Supreme  Court  be  deemed  to  have  been  made;  I 

From  the  Shelby  Circuit  Court 

A.  Major,  S.  Major,  and  C.  A,  Ray;  for  appellant 
E.  H.  Davis  and  C,  Wright,  for  appellees. 

WoRDENy  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  Andrew  J.  Winterrowd,  Simeon  Carney,  and 
Jackson  Maple,  upon  a  promissory  note  executed  by  the 
defendants  to  the  plaintiff,  for  the  sum  of  sixteen  hundred 
dollars,  dated  April  25  th,  1866,  payable  ninety  dajrs  after 
date.  Issue,  trial  by  the  court,  finding  and  judgment  far 
the  defendants,  a  new  trial  having  been  refused  to  the  plain- 
tiff. 

Winterrowd  was  discharged  by  proceedings  in  bank- 
ruptcy, and  no  question  is  made  as  to  him.  Maple  and  Car- 
ney pleaded  as  follows : 

"  The  defendants.  Maple  and  Carney,  for  answer  to  plain- 
tiff's complaint,  say  that  they  admit  the  execution  of  the 
note  sued  on,  but  say  that  plaintiff  should  not  recover  against 
them,  for  they  say  that  they  and  each  of  them  signed  their 
names  to  said  note  as  the  sureties  of  their  co-defendant  Win- 
terrowd, and  that  the  plaintiff  knew  [and}  had  notice  at  the 
time  he  received  said  note.  And  that  afterwardj^  on  tho 
J  2th  day  of  March,  1867.  ^^  plaintiff  agreed  with  the 
defendant  Winterrowd,  in  consideration  that  he,  Winterrowd, 
would  pay  the  plaintiff  a  large  sum  of  money  as  and  for  the 
interest  then  due  upon  said  note,  and  the  interest  in  advance 
ibr  six  months  next  after  said  date,  at  the  rate  of  twelve  per 
cent,  per  annum,  that  he,  the  plaintiff,  would  extend  the  time 
of  payment  of  said  note  for  six  months  from  said  12th  day 
of  March,  1867;  and  these  defendants  say  that  for  that 
purpose,  the  defendant  Winterrowd  did  pay  the  plaintiff  one 
hundred  and  seventy-six  dollars,  and  plaintiff  agreed  with 
defendant  Winterrowd  to  extend  the  time  for  the  payment 
of  said  note  for  the  space  of  six  months  from  and  after  the 
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I2th  day  of  March,  1867,  without  the  knowledge  or  consent 
of  these  defendants,  or  either  of  them ;  wherefore/'  etc. 

The  plaintiff  filed  a  demurrer  to  this  answer  for  the  want 
of  sufficient  facts,  but  it  was  overruled  and  exception  taken. 
The  ruling  is  assigned  for  erron 

It  is  objected  to  the  answer,  as  we  understand  the  briefs 
of  counsel  for  the  appellant,  that  it  is  bad  because  the  sum 
alleged  to  have  been  paid  on  the  12th  of  March,  1867,  viz., 
one  hundred  and  seventy-six  dollars,  was  not  sufficient  to 
pay  the  interest  that  had  then  accrued  upon  the  note,  at  the 
rate  specified,  and  also  to  pay  the  interest  in  advance  for  six 
months  at  the  same  rate.  This  objection  is  based  on  the 
theory  that,  at  the  time  the  alleged  payment  was  made,  no 
interest  had  been  paid  on  the  note.  It  does  not  appear  by 
any  express  allegation  whether  any,  or  if  any,  how  much, 
had  then  been  paid.  But  we  think  ,the  pleading  means,  fairly 
interpreted,  that  the  one  hundred  and  seventy-six  dollars  cov* 
ered  the  unpaid  interest  and  the  interest  in  advance  for  six 
months,  both  at  the  rate  specified.  But  there  is  also  another 
view  of  the  pleading,  assuming  that  no  interest  had  been 
paid  previous  to  March  12th,  1867.  The  interest  on  the 
iiote  from  its  maturity  to  that  date,  at  the  rate  specified, 
would  be,  as  we  compute  it,  about  one  hundred  and  twenty 
dollars.  This  deducted  from  the  amount  paid  left  fifly-six 
dollars  to  be  applied  as  interest  in  advance.  This  would  pay 
ait  the  rate  specified,  for  the  time  of  three  months  and  a 
half.  The  pleading  is,  therefore,  in  any  aspect  in  which  it 
may  be  viewed,  good.  We  do  not  consider  it  of  any  impor- 
tance that  the  rate  paid  was  greater  than  the  legal  rate  of  * 
interest.  Dickerson  v.  Tlie  Board  of  Comndsdoners  of  Ripley 
Co.,  6  Ind.  128.  The  payment  of  interest  in  advance  by  a 
debtor  to  the  creditor,  the  latter  receiving  it  as  such,  implies 
an  agreement  for  forbearance  during  the  time  for  which  such 
interest  is  paid,  unless  there  is  some  agreement  or  under- 
standing to  the  contrary.  The  counsel  for  the  appellant 
claim  that  there  must  have  been  an  express  agreement  for 
forbearance.    We  do  not  think  so.    The  law  implies  con- 


396  SUPREME  COURT  OF  INDIANA. 

Hamilton  p.  Winterrowd  et  a/. 

tracts  in  a  great  variety  of  cases.  Those  that  are  implied 
are  as  binding  as  those  which  are  expressed  by  the  parties. 
A  very  large  proportion  of  the  contracts  that  are  made  the 
subjects  of  adjudication  are  those  implied  by  law.  When  a 
debtor  pays  to  his  creditor  interest  in  advance  on  money 
which  he  owes  him,  and  the  creditor  receives  it  as  such,  in 
the  absence  of  any  understanding  to  the  contrary,  the  impli- 
cation is  irresistible  that  the  debtor  is  to  have  the  use  of  the 
money  during  the  time  for  which  interest  is  paid,  and  that 
the  creditor  shall  forbear  enforcing  collection  during  the 
same  time.  We  think  the  law  clearly  implies  an  agreement 
for  forbearance  in  such  case.  We  are  aware  that  in  Massa- 
chusetts, some  other  states,  perhaps,  following  her,  a  con- 
trary doctrine  has  been  apparently  held,  but  other  authori- 
ties sustain  the  view  which  we  take  of  the  law  in  this  respect. 
Qrosby  V.  Wyatt^  lo  N.  H.  318;  New  Hampshire  Savings 
Bank  V.  Colcordy  1 5  N.  H.  119.  See,  also,  the  case  in  this  court 
of  yarvisw,  Hyatt^  ante,  p.  163. 

The  answer  shows,  as  we  have  seen,  that  interest  was  paid 
in  advance,  for  at  least  three  months  and  a  half,  from  which 
the  law  implies  an  agreement  to  forbear  during  that  time.  It, 
therefore,  states  facts  sufficient  to  bar  the  action  as  against 
the  sureties,  even  though  the  pleading  might  be  deemed  bad 
as  setting  up  an  agreement  to  forbear  for  six  months. 

There  is,  to  be  sure,  no  allegation  of  an  agreement  to  for- 
bear for  three  months  and  a  half,  but  the  facts  are  stated 
from  which  the  presumption  of  such  an  agreement  arises. 
The  doctrine  of  implied  agreements  rests  on  presumption. 
" '  Implied  contracts,'  says  Blackstone  (vol.  2,  p.  443), '  are 
such  as  reason  and  justice  dictate,  and  which,  therefore,  the 
law  presumes  that  every  man  undertakes  to  perform.' "  i  Pars. 
Con.,  5th  ed.,  p.  4.  Presumptions  of  law,  however,  need 
not  be  stated  in  pleading.  2  G.  &  H.  1 1 1.  It  follows  that 
under  our  code  it  is  sufficient  to  state  facts  from  which  the 
law  implies  an  ag^eeement,  without  in  terms  averring  the 
agreement  Wills  v.  W^lls^  34  Ind.  106.  This  is  also  the 
rule  in  New  York.     The  Cardan  and  SianeateUs  Plankrvad 
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Co.  V.  Morley,  23  N.  Y.  552.  In  this  case  the  court  say: 
*'  In  pleading  under  the  code,  it  is  sufficient  to  state  the  facts 
from  which  the  law  infers  a  liability,  or  implies  a  promise.'' 
See,  also,  Conaughty  v.  Nichols^  42  N.  Y.  83. 

We  come  to  the  motion  for  a  new  trial.  A  new  trial  was 
asked  only  on  the  ground  that  the  finding  was  not  sustained 
by  the  evidence  and  was  contrary  to  law. 

Th^  finding  was  clearly  sustained  by  the  evidence.  It 
sufficiently  appears  that  Carney  and  Maple  were  the  sureties 
of  Winterrowd,  of  which  the  plaintiff  had  notice,  and  that 
the  extension  of  time,  whatever  it  may  have  been,  was  given 
without  the  knowledge  or  consent  of  the  sureties.  Winter- 
rov/d  was  sworn  as  a  witness,  and  on  the  subject  of  the 
extension  of  time,  testified  as  follows  :  ''  I  paid  interest  after 
the  note  matured  two  or  three  times,  perhaps  four  times ; 
can't  tell  just  how  often  I  paid.  I  extended  the  note  by 
payment  of  interest.  Know  I  paid  it  as  much  as  ninety 
days  in  advance.  May  have  paid  one  or  more  times  thirty 
days  in  advance.  I  paid  for  three  months  forty-eight  dol- 
lars. Paid  the  first  in  money.  May  have  paid  the  last  in  a 
check  running  a  few  days.  The  first  I  paid  was  at  maturity 
for  three  months,  to  get  three  months  more  time.  In  three 
months  I  paid  again  forty-eight  dollars.  Once  I  paid  for 
one  month  or  five  months,  but  I  can't  say  certainly  which. 
Then  I  paid  for  three  months  again.  I  paid  at  the  rate  of 
twelve  per  cent  These  payments  were  made  for  an  exten- 
sion of  time.  I  did  sometimes  let  it  run  past  the  extension, 
and  then  paid  back  interest  and  three  months  in  advance. 
The  last  payment  was  either  in  March  or  May,  1867.  This 
embraced,  I  think,  one  or  two  months'  interest  due,  and  three 
or  four  months'  in  advance,  making  five  months'  interest  paid 
at  one  time.  I  paid  interest  on  several  notes  at  the  same 
time,  but  each  separately,  and  a  memorandum  was  made  on 
the. note  of  time  to  which  interest  was  paid.  I  never  paid 
interest  on  any  note  that  was  not  taken  up  but  that  I  paid 
also  in  advance.  I  never  paid  interest  up  to  date  of  pay- 
ment only.    If  there  was  any  interest  unpaid^  I  paid  that 
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and  also  interest  in  advance  for  extension.  I  can  hardly  tell 
how  much  interest  I  paid  on  this  note,  but  I  think  two  hun- 
dred and  forty  to  two  hundred  and  fifty  dollars.  If  any  dif- 
ference, I  think  more  than  that/' 

The  plaintiff  was  also  sworn  as  a  witness,  but  his  testimony 
does  not  very  materially  differ  from  that  of  Winterrowd. 
He  said  he  thought  interest  might  have  been  paid  in  advance 
on  the  note. 

The  variance,  if  there  was  any,  between  the  facts  proved, 
and  those  alleged  in  the  answer,  as  we  have  construed  it,  was 
amendable.  The  answer  was  "  proved  in  its  general  scope 
and  meaning,"  and  the  variance  related  only  to  the  length 
of  time  for  which  the  interest  was  paid  in  advance.  In  sudi 
case  an  amendment  could  have  been  made  in  the  court  below, 
to  make  the  pleading  correspond  with  the  proof.  2  G.  &  H. 
1 14,  sees.  94,  95,  and  96.  The  amendment  will  be  deemed  to 
have  been  made.     2  G.  &  H.  278,  sec.  580. 

The  judgment  below  is  affirmed,  with  costs. 


Hamilton  v,  Winterrowd  et  al. 

Plbading. — Principal  and  Surety^ — Extension  of  Time  to  Principal, — In  an 
action  on  a  promissory  note,  an  answer  by  sureties  alleging  that  at  the  maturity 
of  the  note  the  creditor,  without  the  knowledge  or  consent  of  the  sureties, 
received  of  the  debtor  a  certain  sum  of  money,  being  "  the  interest  then  dve 
and  the  interest  in  advance  for  six  months,"  and  extended  the  time  of  payment 
of  said  note  six  months,  is  good,  though  the  sum  alleged  to  have  been  paid  would 
not  more  than  cover  t&e  amount  of  interest  that  appeared  to  be  due  at  th« 
date  of  the  payment ;  the  answer  not  showing  but  that  a  part  of  the  accmcd 
interest  had  before  that  time  been  paid. 

From  the  Shelby  Circuit  Court. 

A.  Major,  S.  Major^  and  C.  A,  Ray\  for  appellant 
E.  H.  Davis  and  C.  Wrightt  for  appellees. 
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WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
Andrew  J.  Winterrowd,  James  Winterrowd,  Jackson  Maple, 
,  and  David  Conger,  upon  a  promissory  note  executed  by  the 
defendants  to  the  plaintifT,  for  the  sum  of  four  thousand  dol- 
lars, dated  January  9th,  1866,  and  payable  ninety  days  from 
date.  On  issue  joined  there  was  a  trial  by  the  court,  which 
resulted  in  a  finding  and  judgment  for  the  defendants,  over 
a  motion  by  plaintiff  for  a  new  trial. 

The  two  Winterrowds  were  discharged  by  proceedings  in 
bankruptcy,  and  as  to  them  no  question  is  made. 

The  defendants  Maple  and  Conger  pleaded,  among  other 
things,  as  follows : 

"The  defendants,  Jackson  Maple  and  David  Conger, 
answering  for  themselves,  say  that  they  admit  the  execution 
of  the  note  sued  on,  but  say  that  they  signed  their  names  to 
said  note  as  the  surety  of  their  co-defendant,  Andrew  J.  Win- 
terrowd, which  fact  the  plaintiff  well  knew,  and  had  fuU 
knowledge  thereof  when  he  took  said  note,  and  that  no  part 
of  the  consideration  of  said  note  was  received  by  these 
defendants,  as  the  plaintiff  well  knew;  and  defendants  say 
that  after  the  maturity  of  said  note,  to  wit,  on  the  20th  day 
of  April,  1867,  the  plaintiff  without  the  knowledge  or  con- 
sent of  these  defendants,  in  consideration  that  said  Andrew 
J.  Winterrowd  would  pay  the  plaintiff  the  interest  then  due 
upon  said  note,  and  the  interest  in  advance  for  six  months 
from  and  after  the  said  20th  day  of  April,  1867,  agreed  with 
.the  said  defendant,  Andrew  J.  Winterrowd,  to,  and  did, 
receive  of  and  from  him,  the  said  Andrew  J.  Winterrowd, 
the  sum  of  two  hundred  and  forty  dollars,  the  interest  then 
due  on  said  note  and  the  interest  in  advance  for  six  months 
from  and  after  that  date,  and  did  extend  the  time  of 
paying  off  said  note  for  the  time  aforesaid, -without  the 
Knowledge  and  consent  of  these  defendants ;  wherefore,"  etc. 
Another  paragraph  was  also  filed  by  them,  setting  up  their 
discharge  in  a  slightly  different  manner.  A  joint  demurrer 
for  want  of  sufficient  facts  was  filed  to  both  paragraphs,  but 
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was  overruled,  and  exception  was  taken.  The  overruling  of 
the  demurrer  is  assigned  for  error. 

The  objection  made  to  the  paragraph  set  out  is,  that  the 
two  hundred  and  forty  dollars,  paid  on  the  20th  of  April, 
1867,  did  not  pay  the  interest  that  was  then  due  on  thengle, 
and  hence  that  there  was  no  interest  paid  in  advance ;  and 
therefore,  that  there  was  no  consideration  for  the  agreement 
to  extend  the  time.  At  the  time  the  payment  is  alleged  to 
have  been  made,  the  note  was  a  year  and  a  few  days  past 
due.  The  sum  alleged  to  have  been  paid  would  only  meet 
the  interest  on  the  note  for  a  year.  Hence  if  no  interest  had 
been  previously  paid,  the  amount  paid  would  not  quite  cover 
the  interest  then  due.  The  objection  made  is  based  upon  the 
theory  that  no  interest  had  been  previously  paid.  Whether 
there  had  been  or  not,  does  not  appear  by  direct  averment 
But  we  think  the  fair  and  just  meaning  of  the  pleading  is, 
that  the  two  hundred  and  forty  dollars  covered  whatever 
interest  was  then  due,  and  also  six  months  interest  in 
advance.  With,  this  construction  the  answer  is  unobjection- 
able. We  need  not  notice  the  other  paragraph.  The 
demurrer  was  properly  overruled,  the  one  beiiig  good. 

There  is  no  other  question  in  the  case  but  that  arising  on 
the  motion  for  a  new  trial,  which  was  asked  on  the  ground 
only  that  the  finding  was  contrary  to  law  and  not  sustained 
by  the  evidence. 

We  cannot,  in  accordance  with  the  well  established  prac- 
tice, disturb  the  finding.  The  evidence  tended  very  strongly 
to  establish  the  substance  of  the  defence.  The  case  is,  in 
some  respects,  similar  to  that  of  Hamilton  v.  Winterrowd^ 
ante,  p.  393,  in  which  much  that  was  said  is  apolicable  here. 

The  judgment  below  is  affirmed,  with  costs. 
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Hamilton  v.  Winterrowd  et  al. 

Pleading. — Prittdpai  and  Surtty^ — fytetuion  tf  Time. — In  a  suit  on  a  note, 
an  answer  by  a  surety,  aUeging  that  the  plaintiff  agreed  with  the  principal 
debtor  without  the  knowledge  and  consent  of  ^d  surety,  that  if  the  debtor 
would  pay  interest  in  advance  at  the  rate  of  twelve  per  cent,  per  annum,-  the 
plaintiff  would  extend  the  time  of  payment  for  ninety  days,  and  that  said 
debtor  did  pay  said  interest  at  twelve  per  cent,  per  annum  for  ninety  days, 
and  plaintiff  did  give  such  extension,  sufficiently  showed  that  the  interest  was 
paid  in  advance,  and  was  a  good  answer. 

From  the  Shelby  Circuit  Court, 

A.  Major^  S.  Major^  and  C.  A.  Ray^  for  appellant. 
E.  H,  Davis  and  C.  Wright,  for  appellees. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appel- 
lees on  two  promissory  notes  executed  by  the  defendants  to 
the  plaintiff,  each  for  the  sum  of  one  thous^id  dollars,  and 
each  payable  ninety  days  after  date,  one  dated  January  9th, 

1866,  and  the  other  June  20th,  1866.  Issues  i^ictde  ,up,  trial 
thereof  by  the  court,  finding  and  judgment  for  the  defend- 
ants, the  plaintiff  having  unsuccessfully  sought  a  new  trial. 

The  two  Winterrowds  were  discharged  in  bankruptcy;  it 
will,  therefore,  be  unnecessary  to  notice  them. 

David  Conger  pleaded  as  follows,  after  setting  up  th^t 
he  was  only  a  surety  on  the  note,  of  which  Hamilton  had 
notice:  "That  the  plaintiff,  without  the  knowledge  and  con- 
sent of  this  defendant,  on  or  about  the  12th  day  of  March, 

1867,  agreed  with  the  defendant  A.  J.  Winterrowd,  and  in 
consideration  that  said  Winterrowd  would  pay  him  interest 
in  advance  at  the  rate  of  twelve  per  cent,  per  annum,  to 
extend  the  time  of  payment  for  ninety  days,  and  defendant 
says  that  said  Winterrowd  did  pay  said  interest  at  twelve 
per  cent  per  annum  for  ninety  days,  and  plaintiff  did  give 
such  extension  on  both  of  said  notes ;  and  the  defendant 
further  says  that  at  the  expiration  of  said  ninety  days,  plain- 
tiff upon  like  agreement  with  defendant  Winterrowd,  did  fur- 
ther extend  said  time  of  pa)nnent  for  twelve  months,  and 
that  to  procure  such  extension,  defendant  A.  J.  Winterrowd 
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did  agree  to  pay,  and  did  pay  the  plaintifT,  twelve  per  cent 
interest  per  annum  on  both  of  said  notes,  and  did  pay  the 
same,  and  thereby  obtained  the  extension  on  said  notes  with- 
out the  knowledge  and  consent  of  the  defendant  Conger." 

The  plaintiff  filed  a  demurrer  to  this  paragraph  for  want 
of  sufHcient  facts,  but  it  was  overruled,  and  he  excepted. 

This  ruling  is  assigned  for  error.  It  is  objected  that  tiie 
paragraph  does  not  allege  that  any  interest  was  paid  in 
advance.  We  think  it  does.  It  alleges  that  the  plaintiff 
agreed,  ''in  consideration  that  said  Winterrowd  would  pay 
him  interest  in  advance  at  the  rate  of  twelve  per  cent,  per 
annum,  to  extend  the  time  of  payment  for  ninety  days,''  and 
**that  said  Winterrowd  did  pay  said  interest,"  etc.  "Said 
interest  '*  can  signify  nothing  but  the  interest  in  advance, 
which,  and  none  other,  had  just  been  mentioned.  The 
answer,  we  think,  was  good.  See  case  of  Hamilton  v.  Wifir 
terrawd^  ante^  p.  393. 

The  only  other  question  relates  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding.  The  evidence  strongly 
tended  to  sustain  the  finding.  There  was  some  conflict  in 
the  evidence  in  some  respects.  Hamilton  says,  "Conger 
knew  Winterrowd  had  paid  interest  in  advance,  and  he 
acquiesced.     He  told  me  it  was  all  right  and  would  be  right" 

Conger,  on  the  contrary,  says,  "  I  did  not  know  that  Wn- 
terrowd  had  l^een  paying  this  interest,  and  I  never  acquiesced 
in  it  nor  in  any  extension.     I  never  knew  anything  about  it" 

The  judgment  below  is  affirmed,  with  costs. 


The  Jeffersonville,  Madison,  and  Indianapolis  Railroad 

'-  -  ■    J. 

,g  ^  Company  v.  Adams. 

43  4oe  , 

151  695  Railroad.— ^ifMia/  Kitted. — CtnUribuiory  Negiigmce,—lt  the  owner  of  t 

oow  knowingly  peimits  her  to  run  at  large  in  the  vicinity  of  a  railroad,  wheie 
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it  b  not  required  by  law  to  be  fenced,  and  she  strays  upon  the  track  and  is 
killed,  it  not  appearing  that  the  killing  is  wilfully  done,  the  railroad  company 
will  not  be  liable,  though  the  owner  may  not  have  known  that  the  railroad 
was  completed. 

From  the  Floyd  Circuit  Court 

G.  V.  HoTj^kzxiA  W.  JV.  Tuley,  for  appellant. 
A.  B.  Carlton^  for  appellee. 

OsBORN,  J. — The  appellee  recovered  a  judgment  against 
the  appellant  for  the  value  of  a  cow  killed  by  a  locomotive 
of  the  appellant  running  upon  a  railroad  in  the  city  of  New 
Albany.  The  ground  of  the  action  was,  that  the  cow  was  killed 
by  the  negligence  of  tjie  appellant's  servants  in  charge  of 
the  train,  without  the  fault  of  die  appellee. 

The  cause  was  tried  by  the  court,  resulting  in  a  finding 
for  the  appellee.  Motion  for  a  new  trial  overruled,  excep- 
tion and  judgment  on  the  finding. 

The  alleged  negligence  consisted  in  running  a  freight  train 
of  cars  loaded  with  iron  through  the  city  of  New  Albany 
on  a  dark  night  with  a  locomotive  running  backwsird,  at  a 
speed  of  from  three  miles  to  three  miles  and  a  half  an  hour, 
and  while  so  running  of  striking  and  killing  the  cow.  It  was 
necessary  to  run  the  locomotive  backward  in  going  to  or 
returning  from  the  rolling  mill,  to  which  {)lace  the  train  was 
going  with  the  iron.  If  the  locomotive  had  been  running 
head  first  with  head-light  on,  the  cow  might  have  been  seen 
in  time  to  stop  the  train  before  striking  her. 

The  appellee  had  voluntarily  permitted  the  cow  to  run  at 
large  unattended,  and  to  go  where  she  pleased ;  and  while 
she  was  thus  roaming  about,  she  strayed  upon  the  railroad 
and  was  killed. 

The  case  of  The  Indianapolis^  Cincinnati^  and  Lafayette 
Railroad  Company  v.  Harter^  38  Ind.  557,  is  directly  in  point, 
and  is  decisive  of  this.  In  that  case,  the  owner  of  the  cow 
knowingly  permitted  her  to  run  at  large  in  the  vicinity  of  a 
railroad  where  it  was  not  required  by  law  to  be  fenced ;  and 
it  was  held  that  he  could  not  recover.  The  court,  on  page 
560^  says :    *'  Being  thus  himself  guilty  of  negligence  in 
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permitting  his  cow  ta  occupy  the  place  of  danger,  he  can- 
not complain  of  the  negligence  of  the  defendant  His  own 
want  of  care  contributed  directly  to  the  injury."  It  is  true, 
in  this  case  the  appellee  testifies  that  she  did  not  know  that 
the  road  was  finished.  She  also  testified  that  she  knew  that 
work  had  been  done  upon  it  But  whether  she  knew  of  the 
completion  of  the  road  or  not,  she  had  no  rignt  to  turn  her 
cow  upon  the  public  streets  in  the  city.  She  did  it  at  her 
peril.  The  cow  was  unlawfully  upon  the  railroad,  and  in 
consequence  of  being  so  unlawfully  there  was  killed. 

It  is  not  alleged  or  proved  that  the  cow  was  killed  wilfully. 
The  only  complaint  is,  that  it  was  done  by  the  negligence 
of  the  servants  of  the  appellant  in  charge  of  the  locomotive 
and  train. 

In  77te  yeffersofwiUe^  Madison^  and  Indianapolis  Railroad 
Company  v.  Underhill^  40  Ind.  229,  it  was  held  that  to  chaxgt 
a  railroad  company  with  liability  for  negligence  in  killing 
an  animal  on  the  line  of  its  road,  the  complaint  must  allege 
that  the  animal  was  killed  without  any  negligence  of  the 
plaintiff.  If  it  was  necessary  to  allege,  it  was  necessary  to 
prove  it.  At  any  rate,  it  must  not  appear  affirmatively  that 
the  negligence  of  the  plaintiff  contributed  to  the  injuiy  as 
in  the  case  at  bay. 

This  case  was  tried  before  either  of  the  cases  referred  to 
had  been  decided. 

The  judgment  of  the  said  Floyd  Circuit  Court  is  reversed, 
with  costs.  The  cause  is  remanded,  with  instructions  to 
grant  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion. 
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,  140   6eo 

Summons.— ^Sfrvt^^. — Railroad, — In  an  action  against  a  railroad  company  to  i'^^   8H 

recover  the  value  of  stock  killed,  a  return  of  the  summons,  ''  Served  by  ~^     4105 

reading  to "  A.,  "  who  is  the   local  freight  agent  of  said  defendant,  at  the  l<»     ^ 

dty  of*'  ect.,  does  not  show  good  service  under  secuon  30  of  the  code. 

Same. — Siatuie  Construed. — Section  30  of  the  code  contemplates  cases  where 
a  corporation,  company,  or  an  individual  has  an  office  or  agency  in  the 
county  for  the  transaction  of  business,  and  the  suit  grows  out  of,  or  ii 
connected  with,  the  business  of  such  office  or  agency. 

Sams. — Section  36  of  the  code  designates  three  classes  of  officers  or  agents 
of  corporations,  upon  whom  process  may  be  served;  first,  chief  officers; 
second,  officer*  of  secondary  rank;  third,  any  persons  authorized  to  trans- 
act business  in  the  name  of  the  corpoz;ation. 

Same. — If  no  officer  of  the  first  or  second  class  can  be  found,  the  service 
may  be  upon  an  agent  or  person  of  the  third  class.  If  the  service  is  upon 
an  officer  or  person  of  the  second  or  third  class,  it  must  appear  by  the 
return  that  the  officer  or  officers  of  the  higher  grades  were  not  found  in  the  county. 

Same. — ^Under  the  act  of  March  4lh,  1853  (not«  to  2  G.  &  H.  62),  as  amended 
(Acts  Special  Session,  1861,  p.  78),  the  persons  who  may  be  served  with 
process  against  a  corj^oratton  whose  principal  office  is  not  in  this.  State  are 
an  of  one  grade,  and  service  on  any  one  of  them  is  good  without  refereiice 
to  whether  others  are  found  or  not 

Same. — General  Agent, — ^A  local  freight  agent  is  a  general  agent  of  a  rail- 
road corporation  within  the  meaning  of  the  above  act,  and  service  on  such 
agent  is  good,  though  there  be  a  superintendent  of  the  road  and  a  direaor 
of  the  company  residing  in  the  county,  and  conductors  daily  passing  on  the 
trains. 

Raiuloao^ — JCilUng  Stock. — Fence, — ^That  a  place  on  a  railroad  where  an  ani- 
mal is  killed  is  within  a  city,  is  not  sufficient  to  excuse  the  company  from 
fencing  the  road. 

%kia^~^Evidence, — ^The  plaintiff  in  a  suit  against  a  railroad  company  for  kill- 
ing an  animal  may  show  that  after  the  killing  the  company  repaired  and  built 
a  fence  at  the  point  where  the  injury  occurred,  for  the  purpose  of  showing 
that  the  company  regarded  the  place  as  one  that  might  legally  be  fenced. 

From  the  Tippecanoe  Common  Pleas. 

W.  Z.  Stuart,  for  appellant. 
IV.  C.  Wilson,  for  appellee. 

Downey,  C.  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  the  value  of  a  cow  injured 
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SO  that  she  was  of  no  value,  by  the  locomotive  and  cafs  on 
the  road  of  the  defendant,  at  a  place  where,  as  is  alleged,  it 
could  have  been,  but  was  not  fenced.  There  was  judgment 
in  the  common  pleas  for  the  plaintiff.  There  are  three  valid 
assignments  of  error. 

1.  Overruling  the  defendant's  motion  to  set  aside  the  ser- 
vice of  the  process. 

2.  Rejecting  the  second  paragraph   of  the  defendant's 
answer. 

3.  Overruling  the  defendant's  motion  for  a  new  trial. 
This  action  was  commenced  in  the  common  pleas.    The 

third  section  of  the  act  authorizing  such  actions,  3  Ind  Stat 
415,  authorizes  the  service  of  the  summons  by  copy  on  any 
conductor  on  any  train  on  the  road  passing  into  or  through 
the  county.  The  return  to  the  summons  in  this  case  does 
not  show  such  a  service,  but  after  it  was  amended  is  as  fol- 
lows:  "  Served  by  reading  to  Mr.  Vandusen,  who  is  the 
local  freight  agent  of  said  defendant,  at  the  city  of  Laiay- 
ette,  Indiana,  February  loth,  1870."  Signed  by  the  sheriff. 
It  is  clear  that  the  service  is  not  good  under  section  30 
of  the  civil  code.  2  G.  &  H.  57.  That  contemplates  cases 
where  a  corporation,  company,  or  an  individual  has  an  office 
or  agency  in  the  county  for  the  transaction  of  business,  and 
the  suit  grows  out  of  or  is  connected  with  the  business  of 
such  office  or  agency.  Then  the  service  may  be  upon  any 
agent  or  clerk  employed  in  the  office  or  agency.  Section 
36  of  the  civil  code  is  as  follows:  "The  process 
against  a  corporation  may  be  served  on  the  president,  pre- 
siding officer,  mayor,  chairman  of  the  board  of  trustees,  or 
if  its  chief  officer  is  not  found  in  the  county,  then  upon  its 
cashier,  treasurer,  secretary,  clerk,  general  or  special  agent, 
or,  if  it  is  a  municipal  corporation,  upon  its  marshal,  or,  if  it 
is  an  incorporated  library  company,  upon  its  librarian ;  if 
none  of  the  officers  aforesaid  can  be  found,  then  upon  any 
person  authorized  to  transact  business  in  the  name  of  such 
corporation." 
This  section  appears  to  make  three  classes  of  officers  or 
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agents  of  corporations  upon  whom  process  may  be 
served*  The  first  is  the  president,  presiding  officeri  mayor, 
or  chairman  of  the  board  of  trustees.  These  are  denomi- 
nated  chief  officers.  The  second  class  consists  of  cashiers, 
treasurers,  secretaries,  clerks,  general  or  special  agents,  or,  in 
case  of  a  municipal  corporation,  its  marshal,  or  if  it  be  a  library, 
company,  its  librarian.  These  are  officers  of  secondary 
rank.  The  third  class  of  persons  are  any  persons  author- 
ized to  transact  business  in  the  name  of  the  corporation.  If 
no  chief  officer,  that  is  to  say,  an  officer  of  the  first  class,  can 
be  found  in  the  county,  then  the  process  may  be  served  upon 
an  officer  of  the  second  grade  or  dass.  If  no  officer  of  the 
first  or  second  grade  or  class  can  be  found,  then  the  service 
may  be  upon  an  agent  or  person  of  the  third  grade.  When 
the  service  under  this  section  is  upon  an  officer  or  person 
of  the  second  or  third  grade,  it  should  appear  that  the  offi- 
cer or  officers  of  the  higher  grade  or  grades  were  not  found 
in  the  county.  Unless  this  shall  appear  by  the  return  or  in 
some  other  proper  manner,  the  service  will  be  insufficient. 

The  act  of  March  4th,  1853,  found  in  the  notes  to  2  G. 
&  H.  62,  as  amended  in  Acts  1861,  Special  Session,  p.  78, 
is  as  follows:  "That  all  writs,  warrants,  or  other  process 
issued,  or  to  be  issued,  from  any  court  of  competent  jurisdic- 
tion in  this  State,  against  the  president  of  any  railroad  com* 
pany  whose  principal  office  is  not  within  this  State,  may  be 
served  on  any  officer,  director,  conductor,  attorney,  or  gen- 
eral agent  of  said  company,  and  said  service  shall  be  as  bind- 
ing and  of  the  same  effect  as  if  the  same  had  been  served 
upon  the  president  of  the  company :  Provided,  however, 
that  process  shall  not  be  served  upon  any  officer,  director, 
conductor,  attorney,  or  general  agent  who  may  be  plaintiff 
in  the  suit,  or  who  may  have  any  interest  therein  against 
such  company.  Provided,  further,  that  at  least  fifteen  days 
notice  shall  be  given  of  the  time  and  place  of  the  pendency 
of  said  suit"  The  persons  on  whom  process  may  be  served 
under  this  section  are  all  of  one  grade,  and  service  on  any 
one  of  them  is  good  without  reference  to  whether  others 
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are  found  or  not.     It  was  undef  this  section,  we  presume, 
tiiat  the  service  in  this  case  was  intended  to  be  made.    The 
objectioo  to  the  service  is,  that  at  the  date  thereof  there 
resided  in  the  county  of  Tippecanoe,  D.  A.  Coleman,  super- 
intendent of  said  railroad  for  Ohio  and  Indiana,  and  James 
Speers,  a  director  of  the  company,  and  that  daily  eight  or 
more  conductors  passed  through  the  county,  on  any  of  whom 
service  could  have  been  made.     It  was  not  denied  that  the 
principal  office  of  the  company  was  out  of  the  State,  anci 
kence,  a  service  under  this  section  was  proper,  if  otherwise 
fn  accordance   therewith.     We   think  the  matter  resolves 
itself  into  the  question,  whether  the  local  freight  agent  of  the 
Company,    that  is,   the    freight   agent    of  Lafayette,    was? 
6r  was  not  a  general  agent  of  the  company,  within  the 
ilheaning  of  the  section  of  the  act  last  quoted.     If  he  was* 
a-  general  agent,  then  it  was   proper  to  serve  the  process 
6n  him,  notwithstanding  there  was  a  superinteftdent  of  the 
todid  and  a  director  of  the  Company  residing  in  the  county, 
and  several  conductors  daily  passing  through  the  county  an 
their  trains.    A  general  agent  is  one  authorized  to  transact  all 
his  principal's  business,  or  all  his  principal's  business  of  some 
particular  kind.     A  special  agent  is  one  who  is  authorized  ta 
do  one  or  more  •  special  things,  and  is  usually  confined  to 
One  or  more  particular  transactions,  such  as  the  sale  of  3i 
tract  of  land,  to  settle  and  adjust  a  certain  account,  or  the 
like.     That  the  authority  of  aii  agent  is  limited  to  a  particu- 
lar kind  of  business  does  not  make  him  a  special  agent. 
Few,  if  any,  agents  of  a  railroad  company  do,  or  can  attend 
to  every  kind  of  business  of  the  company,  but  to  each  on^ 
is  assigned  dutids  of  a  particular  kind,  or  relating  to  a  par- 
ticular branch  or  department  of  the  business.    We  suppose 
from  the  name  or  designation  of  the  agent  in  the  return  in 
this  case,  and  from  our  knowledge  of  the  manner  of  trans- 
acting such  business,  that  the  local  freight  agent  is  an  agent 
Whose  duties  are  confined  to  a  particular  place,  and  who,  at 
that  place,  has  a  general  authority  to  receive  freight  to  be 
carried  by  the  cottipaxty,  to  hav6  the  oversight  of  the  ^attie. 
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and  to  see  that  it  is  placed  in  the  freight  cars  of  the  com* 
pany  for  transportation,  and  that  it  is  his  duty  also  to  take 
charge  of  freight  which  may  arrive  at  his  depot  or  station, 
and  preserve  the  same,  and  to  attend  to  its  delivery  to  the* 
consignee  or  his  agent.  He  thus  has  power  to  transact  all 
the  business  of  the  company  of  this  particular  kind,  and  to 
do  acts  binding  upon  the  company,  at  the  depot  or  station  ta 
which  he  is  assigned.  This,  in  our  opinion,  makes  him  the 
general  agent  of  the  company  within  the  meaning  of  the 
section  in  question,  and  consequently  authorizes  the  service 
of  process  upon  him,  the  principal  office  of  the  company 
being  out  of  the  State.  As  to  the.  authority  of  a  freight 
agent  to  bind  the  company  by  his  acts  in  the  receipt  of  freight 
and  also  by  agreements  as  to  the  forwarding  of  the  same, 
see  Dendng  v.  Grand  Trunk  Railroad  Co.,  48  N.  H.  455, 
Bumside  v.  Grand  Trunk  R.  JV.  Co.^  47  N.  H.  554; 
Wilson  V.  TAc  York,  Newcastle  and  Berwick  Railway  Co,,  iS 
Eng.  L,  &  Eq-  557. 

The  second  paragraph  of  the  answer  attempts  to  set  up  facts 
and  circumstances  to  show  that  the  appellant  was  not  bound 
to  fence  or  could  not  legally  fence  the  railroad  at  the  point 
where  the  injury  to  the  animal  occurred,  which  is  alleged  ta 
have  been  at  a  point  "  inside  the  city  of  Lafayette  as  well 
as  within  the  limits  of  the  defendant's  depot  grounds,  switches, 
side  tracks  and  work  yard  as  occupied,  used,  and  operated  by 
defendant  as  such  and  continued  as  such  from  her  depot 
building  eastward  for  a  great  distance,  to  wit,  to  the  corpo* 
ration  limits  of  the  city,"  etc.  It  is  also  stated,  that  in  con*^ 
sequence  of  these  facts,  the  company  was  not  bound  to 
fence  the  road  and  could  not  lawfully  do  so.  It  is  difficult 
to  see  from  these  statements  where  the  animal  was  injured. 
But  conceding  that  the  parag^ph  shows  that  the  injury 
occurred  at  a  point  where  the  company  coald  not  fence,  we 
still  think  there  was  no  error  in  striking  it  out.  The  general 
denial  was  pleaded,  and  under  the  issue  formed  by  it  the 
defendant  gave  evidence  as  to  whether  the  road  could  or 
could  not  be  fenced.    We  do  not  find  that  it  has  been  the 
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practice  to  plead  ^specially  the  facts  going  to  show  that  the 
road  could  not  be  fenced. 

Just  where  the  animal  was  injured,  we  can  not  tell  from 
the  evidence.  The  place  was  somewhere  between  Union 
street  and  Greenbush  street  in  the  limits  of  the  city  of 
Lafayette,  but  just  at  what  point  on  the  road  between  the 
two  streets  is  not  shown.  That  the  place  was  within  the 
city  is  not  sufficient  to  excuse  the  company  from  fencing. 
This  was  so  decided  in  The  yeffersamnlle^  etc.,  Rcdlroad  Co.  v. 
Parkhursty  34  Ind.  501,  and  The  Toledo^  Wabash,  and  Western 
Railway  Co.  v.  Howell,  38  Ind.  447.  The  map  appended  to 
the  bill  of  exception^  and  certified  to  be  part  of  it,  and  the 
testimony  in  the  case,  show  large  blocks  of  ground  of  ten 
and  twenty  acres  or  more,  on  each  side  of  the  road,  which 
were  used  for  farming,  within  the  points  to  which  we  have 
referred.  The  cases  to  which  we  have  just  alluded  hold 
that  under  such  circumstances  the  railroad  company  is  liable 
for  stock  killed  where  the  road  is  not  fenced. 

It  appeared  from  the  evidence  that  there  was  a  fence  along 
the  road  at  the  point  in  question,  but  the  parts  of  the  fence 
joining  up  to  the  cattle-guards  at  Salem  street  and  at  Green- 
bush  street  had  been  taken  away,  as  it  seemed,  by  the 
employees  of  the  company,  and  that  the  cow  got  on  tlie 
road  at  one  or  the  other  of  the  openings  in  the  fence  thus 
made  and  went  along  the  road  to  the  place  where  she  was 
injured.  On  the  trial  of  the  cause,  the  plaintiff  was  allowed, 
over  the  objection  of  the  defendant,  to  prove  that  the  company 
was  then  repairing,  or  had  lately  repaired  or  replaced  these 
parts  of  the  fence.  This  ruling  of  the  court  was  assigned 
as  a  reason  for  a  new  trial,  and  is  urged  here  as  an  error. 
We  think  the  evidence  was  properly  admitted,  to  show  that 
the  company  regarded  the  place  as  one  where  it  might 
legally  erect  a  fbnce.  We  do  not  find  any  error  in  the 
record. 

The  jndgment'is  aflSrmed,  with  five  per  cent,  damages  and 
costs. 
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Court.— ^iTHvr  over  i?^^<0n/.--- Courts  have  full  and  complete  control  of  tho  ^^  ^ 
record  of  their  proceedings  during  the  entire  term  at  which  such  proceedings 
haye  been  had ;  and  during  such  term  the  court  may  for  good  cause  correct,  mod- 
ify, or  vacate  any  of  its  judgments;  and  where  the  record  does  not  disclose 
npcm  what  ground  the  court  acted  in  correcting,  modifying,  or  vacating  a 
judgment,  the  Supreme  Court  will  presume  that  it .  was  done  for  a  good 
and  valid  reason. 

Same. — yttrisdictum, — ^When  parties  are  once  rightfully  in  court,  the  court 
has  jurisdiction  over  them,  and  that  jurisdiction  continues,  without  further 
notice,  as  long  as  any  steps  can  be  rightfully  taken  in  the  cause. 

Practice.— While  a  motion  for  a  new  trial  is  pending,  it  is  error  to  call  the 
cause  for  tridl  and  dismiss  it  for  want  of  prosecution. 

From  the  Morgan  Circuit  Court, 

»S.  P.  Oyler  and  D.  Howe^  for  appellant. 
^-.  Claypool  and  i^  P.  A.  Phelps^  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  upon  a  promissory  note  executed  by  the 
defendant  to  the  plaintiflf.  Issues  were  made  up,  and  the  cause 
was  submitted  to  the  court  for  trial,  resulting  in  a  finding 
for  the  plaintiff  The  defendant  moved  for  a  new  trial. 
On  the  8th  day  of  the  August  term,  1871,  of  the  court,  the 
motion  for  a  new  trial  was  overruled,  and  exception,,  and 
judgment  was  entered  on  the  finding,  sixty  days  being  given 
to  file  a  bill  of  exceptions.  The  defendant  prayed  an  appeal 
to  the  Supreme  Court,  which  was  granted. 

On  the  1 6th  day  of  the  same  term,  the  following  entry 
was  made  in  the  cause : 

*'  Comes  the  defendant  by  his  attorney,  and  on  motion  it 
is  ordered  that  the  order  overruling  the  motion  for  new  trial 
anjd  the  judgment  heretofore  talcen  at  the  present  term  of 
this  court  be  set  aside  and  held  for  naught  And  this  cause 
is  continued  on  motion  for  a  new  trial.'' 

At  the  August  term,  1872,  of  the  court,  the  plaintiff,  on 
affidavit  filed,  moved  the  court  "  to  expunge  from  the  records 
of  the  court  all  the  entries  in  this  cause,  *  *  4^  subse- 
quent to  the  judgment  herein,  heretofore  rendered."    The 
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affidavit,  as  we  understand  it,  shows  that  the  entry  of  the 
judgment  on  the  order  book  had  been  duly  signed  by  the 
judge  of  the  court  at  the  time  it  was  ordered  to  be  set  aside ; 
that  on  the  next  day  after  the  judgment  was  rendered,  the 
attorneys  of  the  plaintifT  went  to  their  homes  in  Johnson 
county  and  did  not  return  to  the  court  at  that  term,  nor  did 
they  learn  the  action  in  setting  aside  the  orders  that  had 
been  made  until  after  the  close  of  the  term,  nor  was  the  plain- 
tiff present,  nor  had  he  any  knowledge  thereof  until  after 
the  close  of  the  term. 

This  motion  of  the  plaintiff  was  overruled,  and  he 
excepted.  Thereupon  the  cause  was  called  for  trial,  and  the 
plaintiff,  in  the  language  of  the  record,  "  electing  to  abide 
by  the  former  finding  and  judgment/'  the  cause  was  dis- 
missed by  the  court  for  the  want  of  prosecution,  and  the 
plaintiff  excepted. 

The  errors  assigned  are  as  follows: 

**  1st.  That  said  court  erred  in  overruling  appellant's 
motion  to  expungb  from  the  records  the  entries  subsequent 
to  the  judgment  in  favor  of  appellant 

'*  2d.  The  said  court  erred  in  calling  the  cause  for  trial  a 
second  time,  pending  a  motion  undisposed  of  by  the  appel- 
lee for  a  new  trial,"  etc. 

"  3d.  That  the  said  court  erred  in  dismissing  the  cause  and 
rendering  judgment  against  appellant  for  costs/' 

In  respect  to  the  first  error  assigned,  it  is  claimed  by  the 
counsel  for  the  appellant  that  after  the  rendition  of  the 
judgment  and  the  signing  of  the  record  by  the  ju()ge,  the 
proceedings  in  the  cause  were  entirely  completed  and  ended, 
and  that  the  court  had  no  power  or  authority  to  set  aside 
the  judgment  and  the  order  overruling  the  motion  for  a  new 
trial ;  and  that  if  this  could  be  done  at  all,  it  could  only  be  done 
after  due  notice  to  the  appellant.  The  appellant's  counsel 
have  filed  an  excellent,  printed  brief  in  support  of  their 
views,  but  we  are  not  favored  with  any  brief  for  the  appel- 
lee. We  aie  left,  therefore,  without  the  citation  cf  any 
authorities  in  support  of  the  action  of  the  ^ourt  belcrar. 
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But  we  think  it  may  be  regarded  as  die  established  doc- 
trine of  the  common  law,  that  coui1:s  have  full  and  complete 
control  of  the  record  of  their  proceedings,  during  the  entire 
term  at  which  such  proceedings  were  had ;  and  that  during 
such  term,  the  court  xaay,  for  good  caiise,  correct,  modify,  or 
vacate  any  of  its  judgments.  "  All  mistakes,"  says  Bacon, 
''were  amendable  the  same  term,  because  it  is  a  roll  of 
that  term,  and  so  in  the  breast  of  the  court  during  the  whole 
term,  and  then  a  new  roll  might  be  brought  in  the  cause, 
and  consequently  the  same  roll  may  be  amended."  Blacha- 
morels  Case,  8  Co.  3 10.  The  records  may  be  amended  during 
the  term,  for  till  its  expiration  they  are  considered  in  fieri,  and 
consequently  subject  to  the  control  of  the  court,  i  Bac. 
Ab.,  Title,  Amendment  and  Jeofail  (A) ;  Amendment  at 
Common  Law. 

So,  also,  says  Tidd:  "And,  ddring  the  same  term  in  which 
the  judgment  is  given,  it  is  amendable  at  common  law,  in  form 
or  in  substance;  but  after  that  term,  it  is  amendable  no  fur- 
ther than  is  allowed  by  the  statutes  of  amendments."  Tidd 
Pn,  4  Am.  ed.,  p.  942. 

We  cite  also  a  late  elementary  book,  Freeman  Judg- 
ments, 62,  sec.  90.  The  author  says :  ''  One  rule  is,  how- 
ever, undoubted.  It  is,  that  the  power  of  a  court  over  its 
judgments,  during  the  entire  term  at  which  they  are  ren- 
dered, is  unlimited.  *  *  *  Until  that  time"  (the  expira- 
tion of  the  term), ''  the  judgment  may  be  modified,  or  stricken 
out."  In  the  case  of  Doss  v.  Tyack,  14  How.  U.  S.  297, 
the  court  below  had  entered  a  decree  dismissing  a  bill,  but 
subsequently,  at  the  same  term,  on  cause  shown,  it  vacated 
and  set  aside  the  decree.  In  respect  to  this  point,  the  court 
say :  "The  court,  in  vacating  the  decree,  were  correcting  an 
error  both  of  fact  and  of  law,  and,  during  the  term  at  which 
it  was  rendered,  they  had  full  power  to  amend,  correct,  or 
vacate  it,  for  either  of  these  reasons."  See  also  the  case  of 
Rutherford  v.  Pope,  1$  Maryland,  579. 

There  ^re  many  other  authorities  to  the  same  effect,  and 
there  may,  doubtless,  be  some  to  the  contrary,  but  the 
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weight  of  authority  clearly  establishes  the  law  as  above 
stated.  We  are  not  aware  of  anything  in  our  code  that 
changes  the  common  law  rule  in  this  respect.  We  conclude, 
therefore,  that  the  court  below  had  the  power  to  set  aside 
the  judgment  and  the  order  overruling  the  motion  for  a 
new  trial. 

We  are  also  satisfied  that  no  notice  to  the  appellant  was 
necessary.  When  the  parties  were  once  rightfully  in  court, 
the  court  had  jurisdiction  over  them;  and  that  jurisdiction 
continued  as  long  as  any  steps  could  be  rightfully  taken  in 
the  cause.  The  jurisdiction  continued  until  there  was  such 
a  final  disposition  of  the  cause  as  required  some  new  action 
or  proceeding  to  avoid  the  disposition  made.  We  quote 
again  from  Freeman  Judgments,  74,  sec.  103:  "At  the 
close  of  the  term  the  parties  are  dismissed  sine  die,  and  can 
no  longer  be  regarded  as  being  in  court.  Proceedings  taken 
after  that  time  to  set  aside  a  judgment  must  therefore  be 
uppn  notice  to  all  the  parties  affected,  and  the  order  of  a 
court  acting  in  the  absence  of  such  notice  will  be  reversed 
upon  appeal."  A  case  of  frequent  occurrence  may  be  put^ 
to  illustrate  the  propriety  of  the  law  in  respect  to  the  power 
of  the  courts  over  their  records  during  the  term,  even  after  the 
record  of  the  entry  of  judgment  has  been  signed  by  the 
judge,  and  the  jurisdiction  of  the  courts  over  the  parties 
until  the  close  of  the  term.  Suppose  that  on  the  call  of  the 
docket  on  the  second  day  of  the  term,  a  judgment  is  taken 
by  default,  which  is  duly  entered  up  by  the  clerk  during  the 
day,  and  the  next  morning  the  minutes  are  read  and  signed 
by  the  judge.  But  after  the  minutes  are  thus  read  and 
signed,  the  defendant  appears,  and  on  good  cause  shown, 
moves  to  set  aside  the  default.  It  can  not  for  a  moment  be 
doubted  that  in  such  case  the  court  has  power  to  set  aside 
the  judgment,  and  that,  too,  without  re-acquiring  jurisdiction 
over  the  plaintifiT  by  giving  him  notice. 

The  case  supposed  is,  in  principle,  precisely  the  case  under 
consideration. 
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We  are  not  informed  by  the  record,  upon  what  ground  the 
judgment  and  order  overruling  the  motion  for  a  new  trial 
were  set  aside.  We  must  presume,  therefore,  that  it  was 
done  for  a  good  and  valid  reason.  We  can  very  well  con- 
ceive that  the  judge,  on  further  reflection  upon  the  evi- 
dence, or  upon  the  further  examination  of  some  legal  ques- 
tion involved  in  the  cause,  was  apprehensive  that  he  might 
have  fallen  into  an  error,  which  could  be  corrected  by  set- 
ting aside  the  judgment  and  order  overruling  the  motion  for 
a  new  trial,  thus  leaving  the  case  to  stand  upon  the  motion 
for  further  action  thereon. 

The  first  error  is  not  well  assigned. 

The  second  and  third  may  be  considered  together.  It  was 
clearly  erroneous  to  call  the  cause  for  trial,  and  to  dismiss  it 
for  want  of  prosecution,  until  the  motion  for  a  new  trial  had 
been  disposed  of.  The  cause  stood,  as  we  have  seen,  upon 
the  pending  motion  for  a  new  trial,  and  there  could  be  noth- 
ing for  the  plaintiff  to  do  until  that  motion  was  disposed  of. 
It  was  the  duty  of  the  court  to  have  passed  upon  that 
motion.  If  overruled,  the  plaintiff  would  be  entitled  to 
take  judgment  on  the  finding;  if  granted,  he  could  be 
called  upon  at  the  proper  time  to  proceed  with  the  re-trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  in  accordance  with 
this  opinion. 


PuGH,  Treasurer,  v.  Irish. 

PtiADnfG. — Injunctionj'^IUegal  T/ur.— In  an  action  against  a  coonty  treat* 
nrer,  to  enjoin  the  collection  of  a  tax  alleged  to  have  been  illegally  assessed  by 
the  assessor,  the  complaint  must  show  that  the  assessment  was  placed  upontbo 
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tax  duplicate,  that  the  duplicate  is  in  the  ha«ds  of  the  jfefeasurer,  and  that  he 

is  threatening  to  collect  the  tax. 

From  the  Madison  Circuit  Court 

W.  R.  JKerse  and  H.  D.  Thompson^  for  appellant 
H,  Craven^  for  appellee. 

OsBORNi  J. — ^The  appellee  filed  her  complaint  against  the 
appellant  '^  as  Treasurer  of  Madison  county  and  State  of 
Indiana/'  in  which  she  alleges  that  she  is  the  widow  of 
Samuel  D.  Irish ;  that  she  was  hb  third  wife,  and  that  their 
marriage  was  without  issue;  that  Irish  died  in  April,  1 864, 
leaving  her  as  his  widow  and  numerous  children  by  his  first 
wives ;  that  he  died  siezed  of  real  estate  in  Madison  county, 
which  was  sold  by  order  of  court,  and  that  one*third'of  the 
amount  of  the  sale,  seventeen  thousand  two  hundred  and 
thirty-eight  dollars  and  thirty-three  and  one-third  cents,  is 
held  by  certain  persons  (who  are  named)  in  trust  for  her,  on 
which  she  draws  the  semi*annual  interest,  at  the  rate  of  six 
per  cent,  per  annum ;  the  principal  sum  not  being  pa}^ble 
to  her  during  her  life,  nor  to  her  heirs  at  her  death;  that  she 
was  assessed  by  the  regular  assessor  for  Fall  Creek  to?m- 
ship  in  Madison  county  with  the  entire  amount  of  the  seven- 
teen thousand  two  hundred  and  thirty-eight  dollars  and 
thirty-three  and  one*third  cents  as  so  much  cash  on  hand,  or 
property  of  that  cash  value  for  the  year  1869;  that  she  was 
bom  in  181 5 ;  that  the  annuity  was  not  of  the  value  of  sev- 
enteen thousand  two  hundred  and  thirty-eight  dollars  and 
thirty-three  and  one-third  cents,  nor  was  it  at  that  time  of 
any  greater  value  than  the  annual  interest  thereon ;  that  she 
annually  gives  in  to  the  assessor  the  amount  of  cash  that 
she  has  on  hand  on  the  first  day  of  January  of  each  year, 
also  the  amount  she  has  at  interest,  ''  whereby  the  entire 
proceeds  of  her  life  interest  in  the  estate  of  her  deceased 
husband  is  annually  taxed  against  her,  and  that  she  was  so 
assessed  and  taxed  by  the  assessor  for  the  year  1869,  with 
the  additional  sum  of  seventeen  thousand  two  hundred  and 
thirty-eight  dollars  and  thirty-three  and  one-third  cents,  and 
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that  the  latter  item  of  the  assessment  was  erroneous  and 
lUegaL 

Prayer  that  the  treasurer  and  his  successors  in  office  be 
perpetually  enjoined  from  the  collection  of  the  tax  so  assessed 
on  the  seventeen  thousand  two  hundredandthirty-eightdollars 
and  thirty-three  and  one-third  cents,  and  for  general  relief. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  was  overruled,  and  an  exception  was  taken.  An 
answer  was  then  filed  in  denial  of  the  allegations  in  the 
complaint.  The  cause  was  tried  by  the  court,  resulting  in  a 
finding  for  the  appellee.  A  motion  for  a  new  trial  was  filed 
and  overruled.  Motions  in  arrest  of  judgment  and  for  judg- 
ment against  the  plaintiff  were  made  in  their  order  and 
overruled.  Exceptions  were  taken  to  the  rulings.  Final 
judgment  was  rendered  in  favor  of  the  appellee  according  to 
the  special  prayer  in  her  complaint. 

The  demurrer  to  the  complaint  should  have  been  sustained. 
There  is  no  cause  of  action  stated  against  the  appellant.  It 
is  not  alleged  that  the  amount  of  the  assessment  was 
placed  upon  the  duplicate,  or  that  the  duplicate  was  in  the 
hands  of  the  appellant,  or  that  he  was  threatening  to  collect 
the  tax.  She  avers  that  she  made  a  report  to  the  assessor, 
showing  the  amount  of  her  taxable  property,  and  that  the 
assessor  added  the  amount  complained  of.  She  fails  to  aver 
that  the  auditor  placed  it  upon  the  duplicate,  or  that  the 
appellant  is  attempting  to  collect  it.  He  cannot  be  held 
liable  for  the  wrongful  acts  of  the  assessor. 

The  complaint  being  fatally  defective  for  the  cause  stated, 
it  is  unnecessary  and  perhaps  improper  for  us  to  consider  any 
other  question. 

The  judgment  of  the  said  Madison  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  in  accordance  with  this 
opinion. 
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-~^  INS9RANCE. — PUodimg. — ComditioH  Precedent, — ^Where  the  tenns  of  an  insur- 

15Q   6861  ance  policy  provide,  that  before  a  loss  shall  be  payable,  the  insured  shall  pro- 

m  aItI  ^^^^  ^^  ^^  company  sworn  statements  of  the  loss  and  other  matters,  together 

with  a  certificate  of  a  disinterested  magistrate  respecting  the  loss ;  in  an  action 

upon  the  policy,  the  complaint  must  show  that  these  conditions  precedent  have 

been  performed.    And  in  pleading  such  performance,  it  is  not  sufficient  to 

allege,  that,  "  though  proof  of  said  loss  has  been  duly  made  and  notice  giTen, 

yet  said  defendant  has  not  made  good  the  loss. " 

Pleading. — Conditums  Precedent. — Rule  at  Common  Law. — At  common  law, 
in  pleading  a  condition  precedent,  if  thev:  be  anything  specific  or  particular  in 
the  thing  to  be  performed,  though  consisting  of  a  number  of  acts,  performance 
of  Mich  must  be  particularly  stated. 

SAMZ.—'Jiule  Under  the  Code, — ^The  code  (2  G.  &  H.  loS,  sec.  84)  provides, 
that  in  pleading  the  performance  of  a  condition  precedent  in  a  contract,  it  is 
sufficient  to  allege  generally  that  the  party  has  performed  all  the  conditions 
on  his  part 

Same. — In  pleading  performance  of  a  condition  precedent,  if  a  party  does 
not  make  the  general  allegation  authorized  by  the  code,  but  undertakes  to 
make  a  specific  allegation  of  performance,  he  must  make  it  with  the  par- 
ticularity and  strictness  required  by  the  rules  of  the  common  law. 

Insurance.^ C/r/^o/^  of  Magistrate. — ^Where  an  insurance  policy  provides 
that  before  a  loss  shall  be  payable,  the  certificate  of  the  nearest  disinter- 
ested magistrate  shall  be  filed  with  the  company,  no  recovery  can  be  had 
on  such  policy  until  such  certificate  is  produced. 

From  the  Henry  Circuit  Court. 

y,  T.  EUiottzxaA  y.  B.  Martindale^  for  appeliant. 

M.  L.  Bundy^  %  Brown^  and  R.  L.  Polk^  for  appellee. 

BusKiRK,  J. — ^This  was  a  suit  by  Duke,  the  appellee, 
against  the  Home  Insurance  Company  of  New  York,  the 
appellant  here,  on  a  policy  of  insurance. 

Issues  were  made  and  the  cause  tried  by  jury.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  appellee. 

The  appellant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  the 
demurrer  was  overruled,  and  the  ruling  excepted  to  by  appel- 
lant.    This  ruling  is  assigned  for  error  here. 

The  policy  of  insurance  is  made  a  part  of  the  complaint 
and  is  copied  into  the  record. 
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The  ninth  clause  of  the  poh'cy  provides,  that  •'  persons 
sustaining  loss  or  damage  by  fire  shall  forthwith  give  notice 
of  said  loss  to  the  company,  and  as  soon  as  possible  render 
a  particular  account  of  such  loss,  signed  and  sworn  to  by 
them,  stating  whether  or  what  other  insurance  has  been  made 
on  the  same  property,  giving  copies  of  the  written  portion 
of  all  policies  thereon,  also  the  actual  cash  value  of  the  prop- 
erty, and  their  interest  therein,  for  what  purpose  and  by 
whom  the  building  insured,  or  containing  the  property  insured 
and  the  several  parts  thereof,  were  used  at  the  time  of  the 
loss,  when  and  how  the  fire  originated ;  and  shall  also  pro- 
duce a  certificate  under  the  hand  and  seal  of  a  magistrate 
or  notary  public  nearest  to  the  place  of  the  fire,  not  con- 
cerned in  the  loss,  as  creditor  or  otherwise,  nor  related  to 
the  assured,  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances 
of  the  assured,  and  verily  beh'eves  that  the  assured  has,  without 
fraud,  sustained  loss  on  the  property  insured  to  the  amount 
which  said  magistrate  or  notary  shall  certify;"  and  the  same 
clausefurtherprovides,  "and  until  such  proof,  declaration,  and 
certificates  are  produced,  *  *  *  the  loss  shall  not  be  payable." 

By  these  provisions  of  the  policy,  the  sworn  statement  of 
the  loss  and  other  facts  required,  by  the  assured,  and  the  cer- 
tificate of  the  nearest  disinterested  magistrate  to  the  facts 
required  to  be  certified  by  him,  are  required  to  be  produced 
to  the  company  by  the  assured,  as  conditions  precedent  to 
his  right  to  sue  or  recover  from  the  company.  The  loss,  by 
the  express  terms  of  the  contract,  is  not  payable,  until  said 
provisions  are  complied  with  by  the  assured.  They  are, 
therefore,  conditions  precedent,  and  being  such,  the  com- 
plaint must  show  that  they  have  been  performed ;  otherwise, 
it  does  not  present  sufficient  facts  to  constitute  a  cause  of 
action.  The  policy  by  express  terms  is  made  part  of  the 
complaint,  and  being  such,  the  complaint  itself  shows  that 
these  provisions  constitute  a  part  of  the  contract,  and  being 
conditions  precedent,  a  performance  of  them  must  be  shown 
to  make  the  complaint  good. 
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It  is  insisted  by  connsel  for  appellee  that  the  complaint 
contains  a  sufficient  allegation  of  the  performance  of  these 
conditions. 

On  the  other  hand,  counsel  for  appellant  argue  as  follows : 
r  **  We  insist  that  the  complaint  does  not  show  a  performance 
of  these  conditions  precedent.  The  only  averment  having 
any  reference  to  the  subject  is  this :  '  And  though  proof  of 
said  loss  has  been  duly  made  and  notice  given,  yet  the  said 
defendant  has  not  made  the  plaintiff  good  in  said  loss/  etc. 

"  Under  the  code,  2  G.  &  H.  108,  sec.  84,  it  would  have  been 
sufficient  to  have  alleged  generally  that  the  plaintiffhad  per- 
formed 'all  the  conditions  on  his  part;'  such  an  allegation 
is  equivalent  to  a  reference  to  each  condition  precedent, 
coupled  with  the  averment  that  he  had  performed  it,  and  is 
made  to  imply  that  he  has  done  all  the  acts  necessary  to  its 
performance.  But  here  the  allegation  falls  very  far  short  of 
a  general  allegation  that  the  plaintiff  had  performed  '  all  the 
conditions  on  his  part.'  Indeed,  the  pleader  seems  to  have 
studiously  refrained  from  averring  specifically  a  performance 
of  those  conditions,  or  alleging  in  general  terms  that  he  had 
performed  *  all  the  conditions  on  his  part ;'  *  And  though 
proof  of  said  loss  has  been  duly  made  and  notice  given.' 
What  proof  had  been  made,  in  what  form,  and  by  whom  ? 
The  averment  that  the  proof  had  been  *duly  made'  is  the 
statement  of  a  conclusion  of  law  and  amounts  to  nothing. 
The  law  requires  that  pleadings  should  state  facts,  leaving 
the  court  to  draw  conclusions  of  law  therefrom ;  but  here 
the  pleader  usurps  the  power  of  the  court  and  tells  us  that 
proof  was  duly  made. 

"  He  does  not  show  that  the  particular  proof  required  by 
the  policy  was  made  in  the  manner  required,  nor  does  he 
aver  in  general  terms  that  he  performed  that  condition  pre- 
cedent, which  under  the  statute  is  made  equivalent  to  an 
averment  that  he  did  all  the  acts  required  by  the  condition 
and  in  the  mode  therein  specified. 

"The  statute  is  certainly  sufficiently  liberal  to  a  plaintiff 
in  allowing  him  to  allege  performance  of  all  conditions  pre- 
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cedent  on  his  part  in  general  terms,  and  we  insist  that  if  he 
would  avail  himself  of  its  liberality  he  should  be  held  to  a 
strict  compliance.  Here,  however,  the  allegation,  that 
'  though  proof  of  said  loss  has  been  duly  made  and  notice 
given,'  cannot,  by  the  most  liberal  stretch  of  the  imagina- 
tion, be  even  tortuiled  into  an  averment  (or  its  equivalent), 
that  the  plaintiff  had  performed  all  the  conditions  on  his 
part" 

We  think  the  views  expressed  by  the  learned  counsel  for 
appellant  are  correct.  The  allegations  in  the  .  complaint  of 
performance  of  the  condition  precedent  are  not  sufficient, 
either  under  the  rules  of  the  common  law  or  under  the  code. 
The  rule  as  it  existed  at  common  law  is  stated  by  Chitty 
thus:  "If  there  be  anything  specific  or  particular  in  the 
thing  to  be  performed,  though  consisting  of  a  number  of , 
acts,  performance  of  each  must  be  particularly  stated.'' 
Chit.  PI,  985,  note  i. 

The  code  has  modified  the  strictness  of  the  rule  as  it 
existed  at  common  law,  by  providing  that  in  pleading  the 
performance  of  a  condition  precedent  in  a  contract,  it  is 
sufficient  to  allege  generally  that  the  party  had  performed 
all  the  conditions  on  his  part  to  be  performed.  But  this  pro- 
vision has  not  been  extended  beyond  an  allegation  of  per- 
formance, for  it  has  been  held  that,  where  the  party  intends 
to  rely  on  an  excuse  for  not  performing,  such  as  a  waiver  or 
negligence  of  the  other  contracting  party,  or  a  refusal  on  his 
part  to  perform,  the  particular  circumstances  constituting  such 
excuse  should  be  averred.  The  provision  of  our  code  con- 
fers a  new  right,  but  does  not  destroy  the  rules  of  pleading 
as  they  existed  at  the  common  law.  A  party  may  avail 
himself  of  the  privilege  conferred  by  the  code,  and  may 
allege  generally  that  he  has  performed  all  the  conditions  on 
his  part  In  pleading  a  performance,  the  language  of  the 
statute  should  be  substantially  followed.  If  a  party  does  not 
make  the  general  allegation  authorized  by  the  statute,  but 
undertakes  to  make  a  specific  allegation  of  performance,  he 
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must  make  it  with  the  particularity  and  strictness  required 
by  the  rules  of  the  common  law. 

The  proof  as  required  by  the  ninth,  clause  of  the  policy 
consists  not  only  of  the  sworn  statement  which  is  to  be 
made  by  the  assured,  but  of  the  certificate  of  the  nearest 
magistrate.  We  are  unable  to  determine  whether  the  allega- 
tions of  the  complaint  relate  to  one  or  both  of  these  modes 
of  proof.  The  language  of  the  policy  is,  "  and  until  such 
proofs,  declarations,  and  certificates  are  produced,  the  loss 
shall  not  be  payable." 

It  is  well  settled  by  authority  that  no  recovery  can  be  had, 
in  such  a  case,  until  the  certificate  of  the  nearest  disinter- 
ested magistrate  is  filed  with  the  company.  TIte  Protection 
Insurance  Co,  v.  Phetson,  5  Ind.  417;  The  Peoria  Marine  and 
Fire  Itisuratice  Co.  v.  Walser,  22  Ind.  73 ;  The  Columbian 
Insurance  Co.  v.  Lawrence^  2  Pet  25. 

It  does  not  appear  that  the  attention  of  counsel  or  of  the 
court  below  was  called  to  the  eighth  section  of  an  act  to 
amend  an  act  entitled  "  an  act  for  the  incorporation  of  insur- 
ance companies,"  etc.,  approved  March  2d,  1855,  which,  if 
applicable,  will  materially  affect  the  ninth  clause  of  the  policy 
under  examination ;  but  such  section  does  not  destroy  all 
conditions  precedent,  and  will  not,  thq^efore,  affect  the  ques- 
tion of  pleading  hereinbefore  considered. 

We  are  of  opinion  that  the  allegations  of  the  complaint, 
in  reference  to  the  performance  of  the  conditions  precedent 
are  insufficient,  and  that  the  court  erred  in  overruling  the 
demurrer  thereto. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  to  permit  the  parties  to  amend 
their  pleadings  if  they  should  so  desire,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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CbMMON  Carrier.— /Var^  of  De/ivefy.^Cystam.'--Vnien  it  is  alleged  in  the 
complaint  against  a  railroad  company  on  a  contract  of  shipment,  and  proved 
on  the  trial,  that  it  has  been  the  custom  of  the  railroad  company  to  deliver 
cars  loaded  with  lumber  for  the  plaintiff,  at  or  near  the  plaintiff's  place  of  busi- 
ness,  it  is  to  be  presumed  that  the  contract  of  shipment  was  made  with  refer- 
ence to  such  custom  or  usage,  and  that  the  railroad  company  was  bound  to 
deliver  the  cars  at  the  usual  place. 

Same. — ^The  liability  of  a  common  carrier  in  the  shipment  of  lumber,  coal,  or 
the  like,  will  terminate,  in  the  absence  of  a  contract  providing  otherwise, 
when  the  car  containing  the  same  is  placed  where  such  articles  are  usually 
unloaded,  or  when  the  car  is  delivered  at  some  safe  and  convenient  place  des- 
ignated by  the  consignee,  and  notice  of  such  delivery  has  been  given. 

Same. — LiabiHiyfor  Lumber  Destroyed  by  Fire, — ^Where  the  local  agent  of  a 
railroad  company  carrying  lumber  recognizes  the  obligation  of  the  company 
to  run  the  cars  to  the  usual  place  of  delivery,  and  agrees  so  to  do,  but,  before 
the  agreement  has  been  carried  out^  the  lumber  is  destroyed  by  fire,  the  com- 
pany is  liable. 

From  the  Lake  Common  Pleas. 

7!  C.  Annabal,  T.  A.  Hendricks,  O.  B.  Hard,  and  A.  W. 
Hendricks,  for  appellant 

M.  Wood  Slid  T.  y.  Wood,  for  appellees. 

BusKiRK,  J. — The  assignments  of  error  call  in  question 
the  correctness  of  the  ruling  of  the  court  below  in 
overruling  the  demurrer  to  the  complaint  and  appellant's 
motion  for  a  new  trial.  The  material  averments  of  the  com- 
plaint were  substantially  proved  on  the  trial.  The  questions 
presented  for  our  decision  are  the  same.  Instead,  therefore, 
of  considering  the  assignments  of  error  separately,  we  will 
condense  the  averments  of  the  complaint  and  the  facts 
proved. 

The  appellant  had  a  depot  and  side  tracks  at  Crown  Point 
for  the  reception  and  discharge  of  passengers  and  freight. 
The  plaintifls  were  partners  engaged  in  the  lumber  business 
on  one  of  the  side  tracks  and  near  to  the  said  depot  in  said 
town;  that  one  Jacob  Schell  was  also  engaged  in  the  lumber 
trade  in  the  said  town  and  at  the  depot  aforesaid,  and  had 
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his  lumber  yard  near  the  western  terminus  of  said  side  track 
and  adjoining  the  same;  that  the  plaintiffs  do  business 
twenty  rods  east  of  said  Schell's  lumber  yard  and  a  little 
north  of  the  same;  that  the  plaintiffs  receive  all  lumber 
either  at  the  lumberyard  of  Schell  from  the  cars  of  the  defend- 
ant, or  at  a  place  on  one  of  the  side  tracks,  about  twenty 
rods  east  of  said  Schell's  lumber  yard,  between  the  two  grain 
warehouses  of  Z.  F.  Summers,  which  place  is  directly  south 
of  the  plaintiffs'  place  of  business ;  that  about  the  ist  of  June, 
1 87 1,  the  said  Schell  went  to  the  city  of  Chicago  to  pur- 
chase lumber  for  himself;  that  the  plaintiffs  furnished  him 
with  money  and  directed  him  to  purchase  for  them  lumber  of 
a  certain  quality;  that  the  said  Schell  purchased  said  lumber 
in  said  city  and  had  the  same  shipped  in  his  name  and  with 
his  lumber,  to  the  town  of  Crown  Point,  which  said  lumber 
was  carried  on  the  cars  of  the  defendant,  and  the  cars  con- 
taining said  lumber  were  run  ofTthe  main  line  of  the  defend- 
ant's railroad  on  the  east  side  track,  on  the  jiorth  of  said 
main  line  of  the  said  railroad,  and  the  agents  and  employees 
of  the  defendant  ran  up  the  cars  loaded  with  said  lumber  of 
the  said  Schell  and  the  said  plaintiffs  to  a  point  on  said 
side  track,  forty  rods  east  of  the  lumber  yard  of  the  said 
Schell,  and  more  than  twenty  rods  east  of  the  place  where 
the  plaintiffs  sometimes  received  lumber  shipped  on  defend- 
ant's road,  and  near  the  warehouses  aforesaid ;  that  the  said 
lumber  arrived  at  Crown  Point  and  was  placed  on  the  side 
track  on  Friday  night ;  that  the  depot  agent  on  the  next 
morning  informed  the  plaintiffs  that  their  lumber  had 
arrived,  when  they  requested  him  to  have  the  same  run  up 
to  the  usual  place  of  delivery,  which  he  promised  to  do  as 
soon  as  he  could  detach  an  engine  from  some  passing  train ; 
that  there  was  near  to  the  place  where  the  said  cars  loaded 
with  said  lumber  were  left  standing  a  large  hay  press,  filled 
with  hay,  which  on  Saturday  night,  by  some  means  unknowa 
to,  and  without  any  fault  on  the  part  of  the  defendant,  caught 
fire  and  was  burned  up ;  that  the  fire  was  communicated  from 
the  burning  hay  to  the  lumber  on  the  said  cars,  by  means  of 
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which  the  lumber  of  the  said  Schell  and  plaintiffs  was 
entirely  consumed ;  and  that  it  was  inconvenient  and  danger- 
ous to  unload  the  lumber  from  the  cars  at  the  point  where 
they  were  left  standing  on  the  said  side  track. 

The  question  presented  for  our  decision  is,  whether,  undev 
the  facts  and  circumstances  stated,  the  railway  company  ia 
liable  to  the  plaintiffs  for  the  value  of  the  lumber  destroyed*. 
The  solution  of  which  question  depends  upon  whether  the 
duty  and  liability  of  the  defendant  as  a  common  carrier  had 
terminated,  and  the  duty  and  liability  of  the  defendant  ast 
warehouseman  had  commenced,  at  the  time  when  the  lum- 
ber was  destroyed.  If  the  appellant  had  performed  its  whole 
duty  as  a  common  carrier,  by  placing  the  cars  on  the  side 
track,  at  the  place  and  in  the  manner  stated,  then  its  liability 
as  such  had  ceased.  As  the  appellant  was  in  no  manner 
responsible  for  the  fire,  it  is  very  obvious  that  it  is  not 
liable  as  warehouseman. 

We  are  referred  by  counsel  for  appellant  to  the  following 
cases  in  this  court,  which  they  insist  conclusively  show  that: 
no  liability  attaches  to  the  appellant  upon  the  facts,  stated  ioi 
the  complaint  and  proved  upon  the  trial:  Bansemerv.  The* 
Toledo^  etc,,  R.  W.  Co.,  25  Ind.  434 ;  T/te  CincinnaH,  etc.,  R.  R. 
Co.  v.  McCool,  26  Ind.  140;  The  Adams  Express  Co,  v. 
Darnell,  31  Ind.  20. 

In  the  case  first  cited,  the  distinction  between  the  duty 
and  liability  of  common  carriers  and  those  of  warehousemen 
is  drawn  with  great  clearness  and  accuracy.  In  that  and 
the  most  of  the  adjudged  cases,  the  property  shipped  con« 
sists  of  merchandise,  which  can  be  safely  stored  in  the  depot 
or  warehouses  provided  for  that  purpose.  In  that  case  it 
was  said  to  be  the  duty  of  a  railrokd  company  to  erect  depots 
or  warehouses  at  places  where  goods  are  received  and  dis<* 
charged,  in  which  they  may  be  safely  stored,  and  to  provide 
agents  at  such  places  for  the  transaction  of  the  necessary 
business ;  that  such  warehouses  constitute  the  proper  places 
of  delivery ;  that  the  consignees  must  be  presumed  to  know 
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that  the  goods  are  there  discharged,  and  that  it  is  their  duty 
to  receive  them  at  that  place. 

It  was  further  held  in  such  case  that  "  when  the  goods 
have  reached  their  destination,  the  transit  is  at  an  end,  and 
we  think  that  when  they  are  discharged  from  the  cars,  and, 
in  the  absence  of  the  consignee  or  his  agent  to  receive  them, 
are  safely  stored  in  the  warehouse,  the  liability  of  the  com- 
pany as  a  common  carrier  is  then  terminated,  without 
notice  .to  the  consignee  of  their  arrival.  When  the  goods 
are  thus  safely  stored,  the  character  of  a  warehouseman 
attaches  to  the  company,  and  as  such  it  is  required  to  keep 
the  goods  in  store  for  the  consignee  for  a  reasonable  time  for 
him  to  receive  and  take  them  away,  without  additional 
reward.  But,  during  such  time,  the  railroad  company  is 
only  liable  as  a  warehouseman,  for  the  want  of  that  degree  of 
care  and  diligence  incident  to  that  relation." 

In  the  quotation  made  in  that  case  from  a  leading  English 
case,  it  is  said  that  the  rule  applicable  to  carriage  of  goods 
by  railroad  "determines  that  they  are  responsible  as  com- 
mon carriers  until  the  goods  are  removed  from  the  cars  and 
placed  on  the  platform,"  etc. 

In  the  above  case  reference  is  made  to  a  number  of 
adjudged  cases  where  it  was  held  "  that  so  soon  as  the  goods 
arrive  at  their  destination,  or  at  the  terminus  of  the  road, 
and  are  unloaded  and  placed  safely  and  securely  in  the  rail- 
road company's  warehouse,  the  responsibility  of  the  com- 
mon carrier  ceases,  and  that  of  warehouseman  attaches." 

The  case  referred  to  in  26  Ind.  adheres  to  the  ruling  in  the 
above  case. 

In  the  case  cited  in  31  Ind.,  which  was  an  action  against 
an  express  company  for  the  loss  of  a  package  of  money, 
and  where  the  question  was,  whether  the  company  was  liable 
as  a  common  carrier  or  bailee  in  deposit,  the  court  say : 

**  It  may  not  be  possible  always  to  fix  the  exact  time  when 
the  carrier's  responsibility  as  insurer  ceases,  and  when  he 
becomes  a  mere  bailee  in  deposit  or  otherwise.  But  where, 
as  is  alleged  here,  the  consignee  has  notice  of  the  arrival 
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and  the  carrier  is  ready  to  deliver,  it  seems  to  accord  with 
reason  as  well  as  authority  that  then  the  liability  as  carrier 
ends." 

The  liability  of  a  common  carrier  is  usually  regulated  and 
controlled  by  the  terms  of  the  contract  between  the  parties, 
but  in  the  absence  of  any  express  agreement,  the  usage  and 
course  of  business  have  much  weight  in  determining  such 
liability.     Redfield  on  Railways,  vol.  2,  p.  6i,  says: 

"  But  this  mode  of  delivery  has  no  application  to  the 
ordinary  business  of  railways  as  common  carriers  of  goods. 
The  transportation  being  confined  to  a  given  line,  according 
to  the-  ordinary  and  reasonable  course  of  business,  goods 
must  be  delivered  and  received  at  the  stations  of  the  com- 
pany. And  unjess  they  adopt  a  different  course  of  business,  so 
as  to  create  a  different  expectation,  or  stipulate  for  some- 
thing more,  there  is  no  obligation  to  receive  or  deliver 
freight  in  any  other  mode.  But  where  such  companies  con- 
tract to  receive  or  to  deliver  goods  at  other  places,  or  where 
such  is  the  course  of  their  business,  they  are  undoubtedly 
bound  by  such  undertakings,  or  by  such  usage  and  course  of 
business." 

Professor  Parsons,  in  commenting  upon  the  decision  of  the 
Supreme  Court  of  Vermont  in  Farmers  &  Mechanic^  Bank  v. 
Champlain  Transportation  Co.,  23  Vt.  186,  says:  **A11 
the  cases,  almost  without  exception,  regard  the  question 
of  the  time  and  place  when  the  duty  of  the  carrier  ends 
as  one  of  contract,  to  be  determined  by  the  jury  from  a 
consideration  of  all  that  was  said  by  either  party  at  the  time 
of  the  delivery  and  acceptance  of  the  parcels  by  the  carrier, 
the  course  of  business,  the  practice  of  the  carrier,  and  all 
other  attending  circumstances,  the  same  as  any  other  con- 
tract, in  order  to  determine  the  intention  of  the  parties." 
I  Parsons  Con.  661,  and  quoted  in  2  Redf.  Railways,  62, 
note  3. 

It  having  been  alleged  in  the  complaint  and  proved  upon 
the  trial,  that  it  had  been  the  custom  of  the  appellant,  in  pre- 
vious shipments  of  lumber  for  the  plaintifis  and  Shell,  to 
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deliver  the  cars  at  or  near  their  places  of  business,  it  is  to  be 
presumed  that  the  contract  of  shipment  of  the  lumber  in 
question  was  made  in  view  of,  and  in  reference  to,  such  cus- 
tom or  usage,  and  that  the  appellant  was,  by  such  contract, 
bound  to  deliver  the  cars  at  the  place  where  it  had  been  usual 
to  deliver  them.  As  has  been  seen,  in  the  shipment  of  mer- 
chandise, the  liability  of  the  common  carrier  does  not  termi- 
nate until  the  goods  are  removed  from  the  cars  and  delivered 
to  the  consignee,  or  placed  in  the  warehouse  provided  for 
storing  such  freight,  but  we  think  the  liability  of  the  carrier, 
in  the  shipment  of  lumber,  coal,  or  the  like,  would  terminate, 
in  the  absence  of  a  contract  providing  otherwise,  when 
the  car  containing  such  lumber,  coal,  or  the  like,  is  placed 
where  such  articles  are  usually  unloaded,  or  when  the  car  is 
delivered  at  some  safe  and  convenient  place  designated  by 
the  consignee,  and  notice  of  such  delivery  has  been  given. 
Such  articles  can  not  be  securely  stored  in  a  warehouse,  nor 
is  it  usual  for  railways  to  unload  such  articles.  Where  the 
articles  shipped  are  such  as  cannot  be  safely  deposited  in  a 
warehouse,  and  where  the  carrier  is  not  required  by  contract 
or  usage  to  unload  the  car,  the  delivery  will  be  regarded  as 
complete  when  the  car  is  placed  at  the  usual  place  of  delivery 
or  at  some  safe  and  convenient  place  designated  by  the  con- 
signee, and  such  consignee  has  received  notice  of  such  arri- 
val and  delivery.  In  such  case  the  car  so  placed  would  be 
the  equivalent  of  the  warehouse,  and  the  liability  of  a  ware- 
houseman would  attach. 

But  there  seems  to  be  no  room  to  doubt  the  liability  of 
the  appellant  as  a  common  carrier,  because  the  local  agent 
of  the  appellant  recognized  its  obligation  to  run  the  cars 
down  to  the  usual  place  of  delivery,  and  agreed  so  to  do, 
but  before  the  agreement  was  carried  out  the  lumber  was 
destroyed  by  fire. 

We  think  there  was  no  error  committed  by  the  court 
below. 

The  judgment  is  aflSnned,  with  costs. 
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Coleman  v.  White. 

Seduction.— -^t/ili/^ffir^. — Mitigation  of  Damages, — ^In  an  action  for  the  seduc- 
tion of  the  plaintiff's  wife,  it  is  competent  for  the  defendant  to  prove,  under 
an  answer  of  general  denial,  in  mitigation  of  damages,  that  owing  to  the 
wicked  and  depraved  disposition  of  the  plaintiff,  he  and  his  wife,  before  the 
alleged  improper  intimacy,  lived  unhappily  together,  that  the  plaintiff  frequently 
cursed,  abused,  and  struck  her,  and  about  three  years  before  their  final  sep- 
aration, drove  her  from  his  home,  under  threats  of  killii^  her. 

From  the  Fountain  Circuit  Court. 

S.  K  Wood  and  H.  H.  Dochterman^  for  appellant 

Pettit,  J.— This  suit  was  brought  by  appellee  against 
appellant  for  seducing  and  debauching  his,  appellee's,  wife^ 
by  the  appellant. 

Answer  of  general  denial,  trial  by  jury,  verdict  for  appel- 
lee, plaintiff  below,  motion  for  a  new  trial  overruled,  excepted 
to,  and  judgment  on  the  verdict  for  the  plaintiff  below. 

The  bill  of  exceptions  shows  that  on  the  trial  the  appel- 
lant, defendant  below,  offered  to  prove  by  competent  wit- 
nesses at  the  proper  time  the  following  facts :  "  That  White 
and  his  wife  lived  together  as  husband  and  wife,  and  that 
before  the  alleged  improper  intimacy  between  the  defendant 
and  plaintiff's  wife,  the  plaintiff  and  his  wife  lived  unhap- 
pily together ;  that  he  frequently  cursed  and  abused  her, 
and  oflen  struck  her ;  that  at  one  time,  about  three  years 
before  their  final  separation,  the  plaintiff  drove  her  from 
their  home  by  beating  her  and  by  threats  that  he  would  kill 
her,  at  the  time  presenting  a  pistol  at  her,  which  caused  her 
to  fly  from  her  home  anrd  her  children ;  that  this  trouble 
grew  out  of  the  fact  that  the  wife  wanted  one  of  the  chil- 
dren to  wash  before  coming  to  breakfast,  and  the  husband 
determined  it  should  not;  that  they  afterward  lived  together 
again,  but  unhappily,  until  March,  1872,  when  they  finally 
separated ;  that  said  trouble  between  the  plaintiff  and  his 
wife  existed  on  account  of  the  wicked,  depraved,  and 
selfish  disposition  of  the  plaintifi)  and  not  on  account  of  any 
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alleged  improper  intimacy  between  the  defendant  and  plain- 
tiff's wife." 

This  offered  evidence  was  refused  and  rejected  by  the 
court,  and  the  correctness  of  this  ruling  is  the  only  question 
in  the  case  before  us.  That  the  offered  and  rejected  evidence 
was  clearly  admissible  in  mitigation  of  damages,  there  can 
be  no  doubt  Sedgw.  Dam.  547 ;  Gilchrist  v.  Bale^  8  Watts, 
35 S;  Palmer  w.  Crook,  7  Gray,  418;  i  Greenl.  Ev.  117,  sec, 
102 ;  2  Hilliard  Torts,  509 ;  Milliard  Remedies,  398 ;  Addi- 
son Torts,  899. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 


WiGGS   V,   KoONTZ. 

Practice. — Supreme  Court, — Assignment  of  £rr<?rr.— Section  568  of  the  code 
(2  G.  &  H.  275)  requires  that  the  assignment  of  error  must  be  entered  on  the 
transcript.    Attaching  a  copy  is  not  a  compliance  with  the  statute. 

Same. — Bill  of  Exceptions, — Time  of  Filing, — Where  time  has  been  given, 
beyond  the  term,  for  filing  a  bill  of  exceptions,  the  transcript  must  affirma- 
tivdy  show  that  it  was  filed  within  the  time  limited. 

From  the  Randolph  Circuit  Court. 

A.  yaqua  and  /.  P.  Gray,  for  appellant. 
E,  L.  Watson  and  Z.  y.  Monks,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  appellee  against  appel* 
lant  upon  a  promissory  note  executed  by  the  appellant  to 
G.  D.  Wharton,  and  by  him  assigned  to  the  appellee. 

There  was  issue,  trial  by  the  court,  and  finding  for  appel- 
lee. Motion  for  a  new  trial  overruled,  and  judgment  on  the 
finding. 

It  is  insisted  by  counsel  for  appellee,  that  the  record  pre- 
sents no  question  for  our  decision,  and  various  reasons  are 
assigned. 

1.  That  there  is  no  proper  assignment  of  errors. 

2.  That  the  bill  of  exceptions  is  not  in  the  record. 


r 
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3*  That,  conceding  that  the  bill  of  exceptions  was  filed 
within  the  time  limited,  it  is  so  defectively  copied  into  the 
transcript  as  to  present  no  question. 

There  is  an  assignment  of  error  on  a  loose  and  detached 
paper.  There  has  been  attached  to  the  record  with  mucilage 
a  paper  indorsed  a  copy  of  the  assignment  of  errors  and  a 
copy  of  the  joinder  in  errors.  In  both  the  assignment  and 
the  copy,  the  names  of  the  parties  are  transposed. 

Thirty  days  time  was  granted  the  appellant  to  file  a  bill 
of  exceptions.  There  is  in  the  transcript,  just  preceding  the 
bill  of  exceptions,  a  statement  as  follows :  "  And  the  defend- 
ant now  comes,  within  the  time  granted  by  this  court,  and 
files  this  his  bill  of  exceptions  in  this  cause." 

The  judgment  was  rendered  on  the  9th  day  of  April,  1872. 
There  is  no  date  to  the  bill  of  exceptions.  The  certificate 
of  the  clerk  to  the  transcript  is  made  on  the  l8th  day  of 
May,  1872.  The  transcript,  including  the  certificate  of  the 
clerk,  was  completed  without  incorporating  the  bill  of  excep- 
tions.  The  first  certificate  was  erased,  and  the  bill  is  then 
copied,  and  a  new  certificate  made. 

The  bill  of  exceptions  does  not  contain  the  evidence,  but 
relates  to  the  action  of  the  court  in  overruling  motions  to 
suppress  certain  questions  and  answers  in  certain  depositions 
and  an  application  to  make  G.  D.  Wharton  a  party.  The 
bill  of  exceptions  contains  in  proper  places  the  words  [here 
insert].  The  clerk,  instead  of  inserting  the  said  motions  in 
the  places  indicated,  has  copied  the  motions  into  the  tran- 
script and  has  filled  the  places  indicated  in  the  bill  of 
exceptions  by  a  reference  to  the  page  in  the  record  where 
such  motions  could  be  found. 

It  is  very  obvious  that  no  question  is  presented  by  the 
record.  Sec.  568,  2  G.  &  H.  275,  requires  that  the  assign- 
ment of  error  must  be  entered  on  the  transcript.  Attach- 
ing a  copy  of  the  assignment  of  errors  can  not  be  regarded 
as  a  compliance  with  the  statute.  The  objection  being  made 
and  insisted  upon,  the  appeal  must  be  dismissed. 

It  has  been  many  times  decided  by  this  court  that  where 
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time  is  given  beyond  the  term  for  filing  a  bill  of  exceptions, 
the  transcript  must  show  affirmatively  that  it  was  filed  within 
the  time  limited  This  fact  is  usually  shown  by  stating  the 
time  when  the  bill  was  filed.  When  the  time  of  filing  is 
shown,  we  are  enabled  to  see  and  know  for  ourselves  whether 
it  was  filed  in  time.  We  suggest  to  counsel,  whether  it  is 
sufficient  for  the  clerk  to  state  that  the  bill  was  fQed  within 
the  time  limited,  without  giving  the  date. 

As  to  the  proper  mode  of  inserting  motions  and  docu* 
inentary  evidence  into  a  bill  of  exceptions,  see  Stewart  v. 
Rankin,  39  Ind.  161,  and  Keslerv.  Myers^  41  Ind  543. 

The  appeal  is  dismissed,  at  the  costs  of  appellant 
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\  ^  ^1  Practice. — Pleading, — Trial. — ^If  a  demurrer  to  a  bad  paragraph  of  a  com- 

^  ^ .  plaint  has  been  overruled,  and  the  record  does  not  show  that  the  trial  wis 

y^\    ^^1  had  exdttsively  under  a  good  paragraph,  the  judgment  will  be  reversed. 

Pleading. — Replevin, — Complaint, — A  complaint  in  replevin  that  does  not 
allege  ownership  of  the  property,  but  only  alleges  a  promisf  of  the  defendant 
to  vest  the  ownership  in  the  plaintiff  on  certain  conditions  being  complied 
with,  is  bad. 
Same. — Performance. — In  pleading  an  offer  to  perform  an  agreement  to  pay 
the  value  of  the  pasturage  of  a  horse  until  a  certain  time,  it  is  not  sufficient 
to  say  that  a  certain  sum  of  money  was  tendered,  without  averring  that  it  was 
a  sufficient  or  reasonable  compensation. 

From  the  Grant  Common  Fleas. 

y.  Van  Devanter  and  y,  F,  McDowell,  for  appellant. 
A.  Steele  and  R.  T.  St,  yohn,  for  appellee. 

Pettit,  J. — ^The  appellee  sued  the  appellant  in  replevin  for 
a  horse.  The  complaint  was  in  two  paragraphs,  the  first  of 
which  was  clearly  good,  fully  complying  with  the  statutes 
of  the  State  and  the  rules  of  pleading.    The  second  was  as 
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follows :  ''For  further  complaint  against  said  defendant,  plain- 
tiff  says  that  heretofore,  to  wit,  on  the  17th  day  of  June,  1871, 
he,  said  plaintiiT,  was  indebted  to  the  defendant  in  the  sum 
of  ninety-two  dollars,  being  a  judgment  in  favor  of  said 
defendant  and  against  said  plaintiff  in  the  Grant  Circuit 
Court,  and  that  an  execution  issued  on  said  said  judgment. 
Said  horse  in  the  first  paragraph  of  this  complaint  named 
was  levied  on,  sold  by  the  proper  ofHcers  at  public  sale,  and 
said  defendant  became  the  purchaser  of  said  horse  and  one 
other  for  forty-five  dollars,  both  levied  on  at  the  same  time 
and  for  the  same  debt  of  the  defendant ;  and  plaintiff  avers 
that  after  said  sale,  on  the  same  day,  said  defendant  agreed 
and  contracted  and  promised  said  plaintiff  that  if  he,  said 
plaintiff,  would  pay  said  judgment  in  full,  and  would  pay 
the  same  to  the  sheriff  of  Grant  county,  and  pay  said  defend- 
ant ^the  value  of  the  pasture  of  the  horses  until  the  15th  of 
July,  at  which  time  plaintiff  was  to  pay  said  judgment  and 
pasturage,  he,  defendant,  would  redeliver  said  horse  to  the 
plaintiff.  Plaintiff  avers  that  he  did  pay  said  judgment, 
ninety- two  dollars  and  fifty  cents,  to  said  sheriff  on  the  14th 
day  of  July,  1871,  and  on  the  said  14th  day  of  July,  ten- 
dered said  defendant  six  dollars  for  said  pasturage  and 
demanded  said  horse,  which  defendant  refused  to  deliver  to 
plaintiff;  and  plaintiff  brings  said  six  dollars  into  court  for 
said  defendant;  wherefore  he  demands  judgment  for  the 
possession  of  said  horse,  and  fifty  dollars  damages  for  his 
detention,  and  for  other  relief."  If  one  paragraph  of  the  com- 
plaint is  bad,  and  the  record  does  not  show  that  the  trial  was 
had  exclusively  under  a  good  paragraph,  the  judgment  will 
be  reversed.  Wolf  v.  Schofieldy  38  Ind.  175;  Keesling  w. 
McCally  36  Ind.  321.  This  paragraph  of  the  complaint  was 
held  good  by  the  court  below,  and  the  correctness  of  this 
ruling  is  the  only  question  before  us  in  this  case.  We  hold 
that  the  ruling  was  erroneous,  and  that  this  paragraph  of  the 
complaint  was  bad.  It  does  not  allege  ownership  of  the 
property,  but  only  a  promise  of  the  defendant  to  vest  the 
Vol.  XLIIL— 28 
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ownership  in  the  plaintiff  on  certain  conditions.  BickneH 
Civil  Pr.  505-6.  It  does  not  show  a  full  performance  of  the 
conditions  upon  which  the  horse  was  to  be  delivered  to  the 
plaintiff)  even  if  that  would  vest  the  title  to  the  horse  in  hito^ 
which  we  do  not  hold,  one  of  which  was  that  he  should  pay 
for  the  pasturage  of  two  horses  till  the  15th  day  of  July. 
The  plaintiff  does  not  say  that  he  did  or  offered  to  do 
this^  but  only  that  he  tendered  six  dollars  to  the  plaintiff, 
without  saying  that  this  was  a  sufficient  or  reasonable  compen* 
sation  for  the  pasture  furnished.  It  is  assigned  for  error  that 
the  court  overruled  a  motion  in  arrest  of  judgment,  but  no 
such  motion  is  in  the  record. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  sustain  the  demurrer  to  the  second  paragraph 
of  the  complaint 


Silvers  v.  The  Junction  Railroad  CoBfPANv  et  al.* 

From  the  Hancock  Circuit  Court. 

W.  March,  for  appellant. 

M.  -£  Forkner  and  E.  H.  Bundy,  for  appellees. 

Pettit,  C.  J. — ^The  submission  is  set  aside  for  not  cooh 
plying  with  rule  19,  in  numbering  the  lines  and  making 
ginal  notes. 

*  November  tenn,  1872. 
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Practice. — Reply, — Form  of  Demurrer, — yoint  and  Several  Demurrer,"^ 
A  demurrer  was  filed  to  a  reply,  in  the  followipg  language :  "  Now  come  the 
defendants  in  the  above  cause  and  demur  to  the  second^  third,  and  fourth 
paragraphs  of  plaintifTs  reply  to  defendants'  answer,  upon  the  following 
grounds :  1st  said  second  paragnqph  does  not  state  facts  sufficient  to  consti* 
tute  a  defence  to  said  answer,  or  to  enable  said  plaintiff  to  recover ;  2d,  said 
third  paragraph  does  not  state  facts  sufficient  to  constitute,"  etc.,  (the  some  as 
the  first,  and  as  to  the  fourth  paragraph  the  same). 

Held^  that  the  demurrer  was  good,  and  raised  the  question  as  to  the  suffidencj 
of  the  facts  stated  in  the  reply. 

Heldt  also,  that  the  demurrer  was  joint,  and  not  several. 

Same.— /^Tntn  of  Demurrer, — To  make  a  demurrer  several,  it  is  not  necessary 
that  it  should  be  addressed  in  terms  to  each  paragraph  of  the  pleading  to 
which  it  is  filed.  The  use  of  the  words  severally  and  each  will  cause  a 
demurrer  to  be  treated  as  several.     For  proper  forms  of  demurrer,  see  opinioflu 

Same. — Pleading, — Each  paragraph  of  a  pleading  must  be  perfect  and  com- 
plete within  itself,  and  defective  allegations  in  one  paragraph  cannot  be  aided 
by  reference  to^another. 

Same. —  TriaL — There  cannot  be  a  final  judgment  rendered  against  a  plaint]£P 
while  there  is  one  good  paragraph  of  a  reply  undisposed  of  by  demoirer  or 
triaL 

From  the  Hancock  Circuit  Court 

W,  March,  for  appellant 

M.  j£l  Farknerzxid  E,  H,  Butufyy  for  appellees. 

BusRiRK,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees,  for  the  purpose  of  annulling  and  setting  aside 
a  conveyance  of  land  executed  by  the  appellant  to  the  rail- 
road company,  upon  the  ground  that  such  conveyance  had 
been  procured  by  false  and  fraudulent  representations. 

The  complaint  describes  the  land,  states  its  value,  the  rep- 
resentations ihade  and  their  falsity,  the  consideration  of  the 
conveyance,  the  offer  to  rescind,  the  tender  back  of  the  con- 
sideration, and  the  bringing  of  the  same  into  court,  the  convey- 
ance by  the  company  to  the  other  appellees,  with  full  notice 
of  the  fraud,  of  certain  portions  of  said  real  estate,  and  the 
waste  comitiitted  on  such  lands.  The  prayer  was  for  rescis- 
sion of  the  contract  and  reconveyance  of  the  lands  or  dama- 
ges occasioned  by  the  fraud. 
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A  demurrer  was  overruled  to  the  complaint,  and  the  appel- 
lees excepted. 

The  appellees  jointly  answered  by  the  general  denial* 
The  railroad  company  answered  separately  as  follows: 
**  And  for  further  answer  of  said  defendant,  she  admits 
that  the  plaintiff  under  contract  with  said  company  con- 
veyed the  said  lands  described  in  the  complaint,  in  consider- 
ation of  receiving  six  hundred  and  fifty-one  shares  of  the 
capital  stock  of  said  company,  and  one  side  check  of  eleven 
dollars,  in  all  of  the  value  of  thirty-two  thousand  five  hun- 
dred and  sixty-one  dollars;  and  she  avers  that  she  issued  and 
delivered  to  the  plaintiff,  from  time  to  time,  at  the  request 
of  the  plaintiff,  during  the  years  1853  ^^^  ^^S4f  certificates 
of  stock  of  said  company,  in  number  six  hundred  and  fifty- 
one  shares,  and  side  check  eleven  dollars,  in  accordance  with 
said  contract ;  and  she  further  avers  that  after  the  issue  and 
delivery  to  him  thereof,  and  before  the  commencement  of 
said  suit,  he  sold,  transferred,  and  assigned  two  of  said  cer- 
tificates of  stock,  covering  four  hundred  and  one  shares,  of  the 
value  of  twenty  thousand  and  fifty  dollars,  to  one  Alamson 
Marsh,  and  by  request  of  the  plaintiff  the  same  was  trans- 
ferred on  the  books  of  the  company  to  said  assigns  in 
accordance  with  the  directions  of  said  plaintif}^  who  now 
holds  said  certificates  therefor,  in  his  own  right,  and  the 
defendant  avers  that  the  certificates  of  stock  now  by  him 
brought  into  court,  to  the  number  of  four  hundred  and  one 
shares,  with  said  complaint,  to  be  delivered  to  the  company, 
are  not  the  same  certificates  issued  by  the  company  and 
delivered  to  the  plaintiff  by  said  company,  under  and  in  ful- 
filment of  said  contract,  but  different  and  other  certificates ; 
wherefore  she  is  ready  to  prove  said  facts,  she  prays  judg- 
ment, and  she  files  copies  of  said  returned  certificates." 
The  plaintiff  replied  as  follows : 

"The  said  plaintiff  for  reply  to  the  second  paragraph  of 
the  defendants'  answer  says:  i.  That  said  transfer  of  four 
hundred  and  one  shares  of  stock  to  said  Marsh  was  made  on 
the  —  day  of  October,  1853;  that  previous  to  said  transfer 
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of  stock  the  plaintifThad  not  discovered  the  fraud  alleged  in 
the  complaint  or  any  part  thereof,  and  had  no  reason  to  sus- 
pect that  any  such  fraud  had  been  practised  upon  him  by 
said  company ;  that  at  the  time  said  transfer  was  made,  the 
same  was  made  in  blank  and  delivered  to  one  Woodruff,  as 
collateral  security  for  the  payment  of  money  then  borrowed 
of  him ;  that  as  soon  as  the  plaintiff  discovered  said  fraud, 
he  went  to  the  city  of  Cincinnati  for  the  purpose  of  redeem- 
ing and  procuring  said  stock  from  said  Woodruff;  that  he 
ascertained  that  he  was  dead,  and  the  plaintiff  was  unable  to 
find  or  procure  said  stock  or  ascertain  where  the  same  was, 
and  has  never  been  able  to  procure  or  find  the  same,  though 
using  all  possible  diligence  to  do  so ;  that  he  never  knew  or 
heard  of  said  Marsh,  or  of  his  having  any  claim  to  said  stock 
before  the  filing  of  said  answer,  at  the  present  term  of  this 
court 

"2.  That  previous  to  the  death  of  said  Woodruff,  the  plain- 
tiff had  paid  to  him  a  large  portion  of  the  money  so  bor* 
rowed  of  him,  and  the  remainder  exists  as  a  debt  against  the 
plaintiff,  and  he  Tias  never  received  anything  of  value  for 
said  stock,  except  in  the  manner  above  stated;  that  the 
remainder  of  the  stock  filed  with  the  complaint  is  the  iden- 
tical stock  issued  by  said  company  to  the  plaintiff  on  the 
contract  stated  in  the  complaint 

''3.  That  the  said  stock  of  said  company,  since  the  dis- 
covery of  said  fraud  by  the  plaintiff,  has  never  had  any 
appreciable  value,  but  has  been  and  still  is  entirely  worth- 
less, nor  is  there  any  reasonable  probability  of  its  being  of 
any  value. 

''4,  That  said  stock  of  four  hundred  and  one  shares  were 
by  some  person  to  the  plaintiff  unknown,  after  the  death  of 
said  Woodruff,  voluntarily  surrendered  to  said  company 
without  any  consideration  whatever." 

The  defendants  filed  the  following  to  the  reply : 

**  Stivers  V.  function  R.  R.  Co.  etal. 

"Now  come  the  defendants  in  the  above  cause  and  demur 
to  the  second,  third,  and  fourth  paragraphs  of  plaintiff's 
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reply  to  defendants'  answer,  upon  the  following  grounds : 
1st.  Said  second  paragraph  does  not  state  facts  sufScient  to 
constitute  a  defence  to  said  answer,  or  to  enable  said  plain- 
tiff to  recover 

''2d.  Said  third  paragraph  does  not  state  iacts  sufficient  to 
constitute  a  defence  to  said  answer,  or  to  enable  said  plaintiff 
to  recover. 

''3d.  Said  fourth  paragraph  does  not  state  facts  sufficient  to 
constitute  a  defence  to  said  answer^  or  to  enable  plaintiff  to 
maintain  his  said  action/' 

The  demurrer  was  sustained  to  the  second,  thirds  and 
fourth  paragraphs  of  the  reply,  and  appellant  excepted. 

Thereupon  the  defendants  withdrew  their  general  denial, 
and  plaintiff  refusing  to  plead  further,  final  judgment  was 
rendered  for  the  defendants. 

The  appellant  has  assigned  for  error  the  sustaining  of  the 
demurrer  to  the  second,  third,  and  fourth  paragraphs  of  the 
reply. 

There  is  no  assignment  of  cross  errors,  nor  have  we  been 
&vored  with  a  brief  by  the  appellees.  • 

Various  positions  are  assumed  by  counsel  for  appellant, 
which  we  will  dispose  of  in  their  order,  if  it  shall  become 
necessary  to  consider  them  all. 

The  first  is,  that  the  paper  which  purports  to  be  a  demurrer 
is  not  a  demurrer  in  form  or  substance;  and  in  support  of 
this  position  reference  is  made  to  the  following  adjuc^ed 
cases  in  this  court :  Tenbrock  v.  Brozvn^  1 7  Ind.  410 ;  Bamer 
V.  Motehead,  22  Ind.  354 ;  The  C.  &  C.  R.  R.  Co.  v.  Washr 
bum,  25  Ind.  259;  Kemp  v.  Mitchell,  29  Ind.  163 ;  Porter  v. 
Wilson,  35  Ind.  348. 

In  the  case  cited  in  17  Ind.,  the  following  was  the  form  of 
the  demurrer :  "  Comes  now  said  plaiiKiff  and  demurs  to 
the  second  paragraph  of  the  defendant's  answer,  and  says 
that  the  same  is  not  sufficient  in  law  to  enable  the  defendant 
to  sustain  his  said  defence,  or  to  bar  the  plaintiffs'  complaint;" 
and  it  was  held,  that  as  the  demurrer  assigned  none  of  the 
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six  statutory  causes,  it  was  bad  and  presented  no  question 
of  law. 

The  case  dted  in  22  Ind.  involved  the  question  of 
whether  the  demurrer  was  joint  or  separate,  and  will  be  con- 
sidered in  another  portion  of  this  opinion. 

In  the  case  referred  to  in  25  Ind.,  the  demurrer  was,  that 
the  facts  alleged  did  not  "entitle  the  plaintiff  to  the  relief 
demsmded,"  and  the  court  held  that  our  statute  does  not  war- 
tant  a  demurrer  for  that  cause,  and  expressly  requires  such 
an  one  to  be  overruled. 

The  second  ground  of  demurrer  in  the  case  relied  upon  in 
29  Ind.  was,  that  the  same  was  not  sufficient  in  law  to  enti- 
tle the  plaintiff  to  the  relief  demanded.  The  court  say: 
''  The  second  cause  of  demurrer  raises  no  question  whatever; 
it  id  unknown  to  our  laws,  and  the  code  is  plain  that  a 
demurrer  assigning  only  such  a  cause  must  be  overruled. 

In  Porter  v.  JVi/son,  suftra,  the  form  of  the  demurrer  was, 
that  the  several  paragraphs  ''are  not  good  and  sufficient  in 
law,"  and  it  was  held  to  raise  no  question  for  the  considera- 
tion of  the  court.  The  court  say :  "  It  is  not  equivalent  to 
k  statement  that  the  pleading  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  nor  is  it  any  one  of  the 
Matutory  causes  of  demurrer,  l^e  statute  enumerates  and 
defines  six  causes  of  demurrer,  and  provides  that  for  no  other 
cause  shall  a  demurrer  be  sustained." 

It  is  very  obvious  that  the  form  of  demurrer  in  the  case 
in  judgment  is  very  different  from  those  in  the  above 
cases.  In  none  of  them  was  there  an  attempt  to  follow  the 
form  prescribed  by  the  code.  The  most  of  them  seem  to 
have  been  modelled  after  the  form  used  in  Lane  v.  TAe  State,  7 
Ind.  426,  although  that  was  held  bad  about  eighteen  years  ago. 

In  Pacev.  OppenAeim,  12  Ind.  533,  the  demurrer  was,  that 
**  the  complaint  does  not  contain  facts  enough  to  entitle  the 
plaintiff  to  relief,"  and  it  was  held  to  be  in  substantial  compli- 
ance with  the  fiflh  specification  of  section  50  of  the  code. 

In  Stanley  v.  Peep/es,  13  Ind.  232,  the  cause  of  demurrer 
was,  that  the  complaint  "  does  not  contain  and  set  forth  suffix 
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cient  facts  to  enable  the  plaintiiTs  to  sustain  said  action/'  and 
was  held  to  substantially  conform  to  the  statute. 

In  Lagow  v.  Neilson,  lo  Ind.  183,  and  in  TJie  State  v. 
Leach,  10  Ind.  308,  a  very  liberal  rule  was  laid  down.  It 
was  held  that  a  demurrer  pointing  out  substantially  any  one  of 
the  six  defects  mentioned  was  a  substantial  compliance  with 
the  statute. 

By  section  50  of  the  code,  2  G.  &  H.  jy,  it  is  provided,  that 
''the  defendant  may  demur  to  the  complaint  when  it  appears 
upon  the  face  thereof,  either, 

"  First.  That  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  the  subject  of  the  action ;  or, 

"  Second.  That  the  plaintiff  has  not  legal  capacity''  to  sue; 
or, 

"  Third.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause ;  or, 

"  Fourth.  That  there  is  a  defect  of  parties,  plaintiff  or 
defendant;  or, 

"  Fifth.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  or, 

"  Sixth.  That  several  causes  of  action  have  been  improperly 
united. 

"And  for  no  other  cau^  shall  a  demurrer  be  sustained; 
and,  unless  the  demurrer  shall  distinctly  specify  and  number 
the  grounds  of  objection  to  the  complaint,  it  shall  be  over- 
ruled." 

Section  64  of  the  code,  2  G.  &  H.  92,  reads  as  follows: 
V  Sec.  64.  Where  the  facts  stated  in  the  answer  are  not  suffi- 
cient to  constitute  a  cause  of  defence,  the  plaintiff  may 
demur  to  one  cr  more  of  several  defences,  under  the  same 
rules  and  regulations  as  heretofore  prescribed  for  demur- 
ring to  the  complaint." 

Section  67  of  the  code,  2  G.  &  H.  94,  is  as  follows: 
"  Sec.  67.  When  the  answer  contains  new  matter,  the  plain- 
tiff may  reply  thereto,  denying  each  allegation  controverted 
by  him  or  any  knowledge  or  information  thereof,  sufficient 
to  form  a  belief;  and  he  may  allege  in  plain  and  concise  Ian-; 
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guage,  without  repetition,  any  new  matter  not  inconsistent 
with  the  complaint,  and  constituting  a  defence  to  the  answer; 
the  defendant  may  demur  to  a  reply  for  any  of  the  causes 
specified  for  demurring  to  a  complaint" 

The  principal  difficulty  seems  to  be  in  preparing  a  demur- 
rer so  as  to  conform  it  to  the  fifth  cause  of  demurrer,  as 
specified'in  section  50. 

It  should  be  observed  that  by  section  64,  the  cause  for 
which  a  plaintiff  may  demur  to  an  answer  is,  that  the  facts 
stated  are  not  sufficient  to  constitute  a  cause  of  defence ;  and 
that  in  section  67^  the  plaintiff  may  set  up  "any  new  matter 
not  inconsistent  with  the  complaint  and  constituting  a  defence 
to  the  answer. 

The  correct  form  for  a  demurrer  based  upon  the  fifth  speci- 
fication of  section  50,  whether  to  the  complaint,  answer,  or 
reply,  is  as  follows : 

1.  That  the  complaint  does  hot  state  facts  sufficient  tocon-^ 
stitute  a  cause  of  action. 

2.  That  the  answer  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  defence. 

3.  That  the  reply  does  not  state  facts  sufficient  to  consti- 
tute a  defence  to  the  answer. ,  . 

A  demurrer  in  the  above  form  would  reach  any  defect  in 
the  statement  of  the  facts,  either  in  the  complaint,  answer,  or 
reply,  and  would  present  for  the  decision  of  the  court  the 
sufficiency  of  the  facts  so  stated;  but  where  such  statement 
is  omitted,  and  the  demurrer  proceeds  to  point  out  a  fact 
necessary  to  constitute  a  cause  of  action  or  defence  which  is 
not  alleged  in  the  complaint,  answer,  or  reply,  it  seems  to  be 
substantially  the  same  thing  so  far  as  it  goes,  only  it  is  more 
specific  as  to  the  objection,  and  would  not  cover  any  objec- 
tion other  than  that  specifically  pointed  out,  although  there 
be  other  necessary  facts  not  stated,  that  would  have  been 
reached  had  the  language  of  the  statute  been  employed. 
The  State  v.  Leach^  10  Ind.  308. 

It  has  been  held  in  all  the  adjudged  cases  since  the  code 
was  adopted,  that  a  demurrer  for  the  cause  stated  in  the  fifth 
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specification  is  good  when  expressed  in  the  language  of  the 
statute,  but  there  has  been  much  conflict,  as  is  shown  in  the 
cases  hereinbefore  reviewed,  where  other  language  has  been 
employed.  It  is,  therefore,  much  safer  to  employ  the  lan« 
guage  of  the  statute. 

It  is  provided  by  section  800  of  the  code,  that  *'  the  pro*- 
visions  of  this  act  shall  be  liberally  construed^  and  shall  not 
be  limited  by  any  rules  of  strict  construction."     2  G.  &  H. 

$36. 

There  are  some  useless  words  employed  in  the  demurrer 
under  examination,  such  as  "  or  to  enable  said  plaintifT  to 
recover,"  and  "or  to  enable  plaintiff  to  maintain  his  said 
action,"  but  they  will  not  vitiate  the  other  portions.  Omit* 
ting  such  phrases  the  demurrer  is  in  substantiali  if  not  exact, 
compliance  with  the  statute.  We  are  of  opinion  that 
the  demurrer  was  good  and  raised  the  question  as  to  the 
sufficiency  of  the  facts  stated  in  the  reply. 

It  is  in  the  next  place  insisted  that  the  demurrer  is  jointi 
going  to  the  whole  reply,  and  not  several^  going  to  each 
paragraph  separately,  and  that  it  was  error  to  sustain  it  if  any 
one  of  the  paragraphs  was  good. 

In  Lane  v.  The  State^  supra^  a  demurrer  in  the  following 
^guage  was  held  to  be  joint : 

"  The  plaintiff  demurs  to  the  first,  second  and  third  para^ 
graphs  of  defendant's  answer,  for  the  following  grounds  of 
objection :  that  they  are  insufficient  in  law  to  constitute  a 
legal  defence  to  the  action." 

The  court  say:  "  Does  the  demurrer,  in  this  instance,  con- 
form to  the  provisions  of  the  practice  act  ?  We  are  of 
opinion  that  it  does  not,  because  it  includes  neither  in  terms 
nor  in  substance  any  of  the  statutory  causes  of  demurrer. 
Nor  does  it  specify  and  number  the  grounds  of  objection  to 
the  answer.  It  is  a  general  demurrer,  unknown  to  our  pres- 
ent practice,  addressed  to  three  paragraphs  or  answers  col- 
lectively, without  any  specification  as  to  the  particular 
defects  of  either." 
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In  Bamet  v.  Marehead^  22  Ind.  354,  the  demurrer  was 
thus: 

*'  Said  plaintiff  comes  and  demurs  to  the  first,  second  and 
third  parag^phs  of  the  defendant's  answer,  and  each  of 
them,  for  the  following  grounds  of  exception,  viz.:  that  said 
paragraphs  of  defendant's  answer  do  not  state  facts  suffi- 
cient to  constitute  a  defence." 

The  court  held  that  the  demurrer  should  be  treated  as  joint, 
and  not  several,  and  if  any  one  of  the  answers  so  demurred 
to  was  good,  the  demurrer  should  be  overruled. 

In  yewett  v.  The  Honey  Creek  Draimng  Co*,  39  Ind.  245, 
a  demurrer  in  the  following  form :  *'  The  plaintiff  demurs  to 
the  fifth  and  sixth  paragraphs  of  defendants'  answer,  and  to 
the  second  amended  paragraph  of  answer,"  was  held  joint  and 
void,  because  it  assigned  no  cause  whatever  for  the  demurrer. 

This  court  in  Parker  w*  Thomas^  19  Ind.  213,  uses  the  fol- 
lowing language : 

''  Should  the  cause  be  reversed  because  of  the  overruling 
of  the  demurrer  to  the  second  paragraph  ?  Here  arises  a 
question  of  practice.  The  demurrer  was  as  follows:  'The 
plaintiff  demurs  to  each  paragraph  of  the  answer/  etc.  Th6 
appellee  insists  that  the  demurrer  was  properly  overruled  if 
there  were  any  good  paragraphs.  We  think,  however,  that 
the  demurrer  should  be  taken  distributively,  and  that  it  is 
equivalent  to  a  separate  demurrer  filed  to  each  paragraph. 
It  might  well  be  overruled  as  to  some  and  sustained  as  to 
other  paragraphs.  It  is  not  like  a  demurrer  that  must  be 
wholly  sustained  or  overruled." 

In  Fankboner  v.  Fankboner^  20  Ind.  62,  the  demurrer  was 
as  follows :  ''  Comes  now  the  plaintiff  and  demurs  severally 
to  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  para- 
graphs of  the  defendant's  answer,  for  cause,"  etc. 

The  court  said :  "  But  it  is  claimed  that  the  demurrer  was 
a  joint  demurrer  to  the  whole  of  the  paragraphs  to  which  it 
was  filed,  and  hence  should  have  been  overruled,  if  any  one 
of  them  was  good.  The  demurrer,  we  have  seen,  was  to  these 
paragraphs  severally.    The  case  can  not  be  distinguished 
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from  that  of  Parker  y.  Thomas,  at  the  last  term,  where  it  was 
held  that  a  demurrer  to  each  paragraph  operated  distributively, 
and  had  the  same  effect  .as  if  a  separate  demurrer  had  been 
put  in  to  each  paragraph.  Sohere;  one  demurrer  is  put  in 
severally,  and  should  have  the  same  effect  The  case  differs 
from  that  of  Brawn  w.<  Gooderiy  i6  Ind.  444,  which  is  cited. 
There  the  demurrer  did  not  pirofess  to  be  filed  'severally  or 
separately*  to  each  paragraph,  but  to  the  whole  answer." 

In  Aikenv.  Bruen,.2i'\tiA.  137,  the  demurrer  was  severally 
to  each  paragraph  and  assigned  for  cause  that  said  paragraphs 
are  severally  insufficient  to  constitute  a  defence  to  the  action, 
and  the  court  held  that  the  demurrer  must  be  taken  as  a- 
separate  demurrer  to  each  paragraph. 

The  court  said :  "  If  the  counsel  had  assigned  for  cause, 
that  the  paragraphs,  severally,  did  not  contain  facts  sufficient 
to  constitute  a  defence,  he  would  have  added  but  little  to  his 
labor  in  drafting  the  demurrer,  and  relieved  himself  from* 
considerable  in  answering  objections  to  the  demurrer  as 
drawn."  ■  • 

In   Hume  v.  Dessar^   29   Ind.    112,  where  the  plaintiff* 
demurred  sieparately  to  the  first,  second,  third,*  and  fourth 
paragraphs  of  the  answer,  because  neither  of  said  paragraphs 
states  sufficient  facts,  etc.,  the  court  held  the  demurrer  to  be 
several. 

The  rule  seems  to  be  well  settled  that  it  is  not  necessary, 
to  make  a  demurrer  several,  that  it  should  be  addressed  in 
terms  to  each  paragraph  of  the  pleading,  to.  which  it  is  filed. ' 
The  use  of  the   words   severally  and   eccch    will  cause  a 
demurrer  to  be  treated  as  several,  although  it  is  not  separately 
addressed  to  each  paragraph.     Much  confusion,' delay,  and^ 
expense  would  be  saved  if  some  recognized  form  was  adhered 
to  by  counsel.    It  is  always  the  better  practice  to  make  a 
demurrer  several.    There  is  nothing  gained!  isind  frequently 
much  inconvenience  results,  from  a  joint  demurrer.     From 
the  adjudged  cases  in  this  court,  since  the  adojption  of  the 
code,  there  is  no  room  to  doubt  that  a  demurrer  in  the  fol-' 
lowing  form,  under  the  fifth  specification,  would  be  held  to  be  a: 
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several  demurrer:  Comes  now  the  defendant  and  demurs 
separately  and  severally  to  each  paragraph  of  the  comiilaint 
and  for  cause  of  demurrer  says,  that  neither  of  said  para* 
graphs  contains  facts  sufficient  to  constitute  a  cause  of  action. 
A  demurrer  to  the  answer  or  reply  in  the  same  form,  with 
a  change  of  phraseology,  so  as  to  adapt  it  to  the  particular 
pleading,  would  in  like  manner  be  treated  as  several. 

Making  an  application  of  the  principles  enunciated  in 
the  foregoing  cases  to  the  case  in  judgment,  we  are  of  the 
opinion  that  the  demurrer  under  examination  must  be 
regarded  as  joint  and  not  as  several.  The  language  of  the 
demurrer  is,  that  the  defendants  demur  to  the  second,  third, 
and  fourth  paragraphs  of  plaintiff's  reply  to  defendants' 
answer,  upon  the  following  grounds,  etc.  It  does  not  say 
that  they  demur  separately  and  severally  to  each  paragraph 
of  the  reply,  but  it  is  to  the  three  paragraphs.  It  is  true 
that  in  a  statement  of  the  causes  of  demurrer,  they  are  stated 
separately  to  the  three  paragraphs,  but  this  can  not  make 
the  demurrer  several  when  it  is  addressed  to  three  para- 
graphs collectively  and  not  severally.  When  the  demurrer 
is  made  several  by  the  use  of  the  words  separately,  severally, 
and  each,  then  one  or  several  causes  of  demurrer  may  be 
stated.  The  demurrer  is  joint,  while  the  causes  are  assig^ned 
separately  to  the  three  paragraphs. 

We  proceed  to  inquire  whether  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second,  third,  and  fourth  paragraphs 
of  the  reply ;  and  at  the  threshold  of  the  inquiry  we  are 
greatly  embarrassed  in  determining  whether  the  reply  should 
be  regarded  as  consisting  of  one  paragraph  in  a  legal  sense, 
subdivided  into  four  grammatical  paragraphs,  or  whether  it 
consists  of  four  paragraphs  in  a  legal  sense.  The  parties  and 
the  court  below  seem  to  have  treated  the  reply  as  consisting 
of  four  paragraphs  within  the  meaning  of  the  code.  The 
demurrer  was  directed  against  the  second,  third,  and  fourth 
paragraphs.  There  was  no  demurrer  to  what  was  regarded 
as  the  first  paragraph.  Regarding  the  reply  as  consisting 
of  four  paragraphs,  it  is  very  obvious  that  neither  of  them 
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was  good.  Neither  of  them  was  complete  within  itself,  and 
neither  separately  considered  stated  facts  suflficient  to  con- 
stitute a  defence  to  the  answer.  The  first  and  second  para- 
graphs, when  taken  together,  would  present  the  question 
whether  the  surrender  by  Marsh  to  the  railroad  company  of 
the  four  hundred  and  one  shares  of  stock  issued  to  the  plain- 
tiff and  by  him  assigned,  and  the  tender  by  the  plaintiff 
of  four  hundred  and  one  shares  of  other  stock  issued  by  the 
company  to  other  persons  and  by  them  assigned  to  plaintif!} 
would  constitute  such  a  tender  as  would  entitle  the  plaintiff 
to  a  rescission  of  the  contract ;  but  taken  separately  they 
present  no  question.  The  third,  if  constituting  a  part  of  the 
first,  would  raise  the  question  whether  it  was  necessary  to 
make  a  tender  of  stock  that  possessed  no  value,  but  con- 
sidered separately  it  is  wholly  unintelligible.  Unless  it  is 
read  in  connection  with  and  as  constituting  a  part  of  the  first, 
there  is  nothing  to  show  that  it  has  any  connection  with  the 
case.  The  fourth,  whether  considered  separately  or  in  con- 
nection with  the  other  paragraphs,  does  not  seem  to  consti- 
tute any  defence  to  the  answer.  Each  paragraph  must  be 
perfect  and  complete  within  itself,  and  defective  allegations 
in  one  paragraph  can  not  be  aided  by  reference  to  another; 
but  in  the  present  case  there  is  not  even  a  reference  to  th« 
other  paragraphs.  There  is  nothing  but  the  figures  i,  2,  3, 
and  4,  that  indicate  any  purpose  of  making  more  than  on6 
paragraph  of  the  reply.  Regarding  the  reply  as  consisting 
of  four  paragraphs,  there  was  no  error  in  sustaining  the 
demurrer  to  the  second,  third,  and  fourth.  Regarding  it  as 
consisting  of  one  paragraph,  it  may,  perhaps,  constitute  a 
good  defence  to  the  answer,  but  it  was  not  so  treated  in  the 
court  below,  nor  has  the  questions  arising  upon  the  demurrer 
to  the  reply,  which  would  reach  back  to,  and  call  in  question 
the  sufficiency  of,  the  answer  and  the  complaint,  been  dis- 
cussed with  such  fulness  and  completeness  as  their  impor- 
tance and  difficulty  require.  The  brief  of  counsel  for  appel- 
lant is  mostly  devoted  to  the  discussion  of  questions  of  prac* 
tice,  while  the  appellees  have  no  brief.    There  is  another 
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very  strong  reason  why  we  should  not  now  examine  the 
questions  arising  upon  the  demurrer.  Regarding  the  reply 
as  consisting  of  four  paragraphs,  there  was  no  demurrer  tp 
the  first  paragraph.  The  appellees,  by  the  £ulure  to  demur 
to  that,  conceded  that  it  constituted  a  good  defence  to  the 
answer  There  could  not  be  a  final  judgment  rendered 
against  the  appellant,  while  there  was  one  good  paragraph 
of  the  reply  undisposed  of  by  demurrer  or  trial.  We  should^ 
therefore,  be  compelled  to  reverse  the  judgment  without 
reference  to  the  questions  arising  on  the  demurrer.  It  seem3 
to  us  that  great  injustice  would  be  done  to  the  parties  by 
deciding  the  case  upon  the  record  as  it  now  stands,  and  that 
the  ends  of  justice  demand  that  the  cause  should  be 
remanded,  when  the  pleadings  can  be  amended^  and  the  ques* 
tions  can  be  fairly  and  intelligibly  presented. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  19 
remanded,  with  directions  to  the  court  below  to  permit  an 
amendment  of  the  pleadings,  and  for  further  proceedings  iQ 
accordance  with  this  opinion. 


Bartlett  v.  Adams. 

DsMAm). — IVatvgTi^'^Tfhttct  a  demand  is  necessary  before  bringing  suit,  If,      jies  nil 
wben  a  demand  is -made,  a  specific  objection  is  made  as  a  reason  for  not  ooi^ 
plying  with  the  demand,  all  other  objections,  which  if  made  might  be  readily 
obviated,  are  waived. 

Same. — Partition  Fence, — ^Where  a  defendant  had  enclosed  his  theretofore 
miendosed  land,  and  by  so  doing  a  fence  owned  by  the  plaintiff  became  a 
partition  fence,  and  the  plaintiff  thereafter  called  upon  die  defendant  an4 
demanded  pay  for  one-half  of  the  value  of  such  partition  fence,  and  th« 
defendant  did  not  object  that  the  value  had  not  been  estimated,  but  denied 
his  liability  and  stated  that  he  would  pay  no  amount  whatever,  such  refusal 
vaived  an  wthnatft  of  the  value  as  a  preraquisite  to  the  maintenance  of  an 
actioD. 
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From  the  Henry  Circuit  Court 

y.  Brawn,  y.  M.  Brvwn,  L.  Benson,  and  R.  L.  Polk,  iot 
appellant 
M,  E.  Forkner  and  E.  H.  Bundy,  for  appellee. 

OsBORN,  J. — ^This  was  an  action  to  recover  one-half  the 
value  of  a  partition  fence.  It  was  commenced  before  a  jus- 
tice of  the  peace.  It  is  alleged  in  the  complaint,  that  the 
parties  to  the  action  are  the  owners  of  adjoining  land;  that 
the  appellant,  who  was  the  plaintiff  below,  built  a  fence 
along  the  line  dividing  their  land,  after  which  the  appellee 
enclosed  his  land,  making  the  fence  so  built  by  the  appellant 
a  partition  fence;  that  the  appellee  refused  to  keep  up  his 
part  or  pay  appellant  for  the  fence. 

Judgment  was  rendered  for  the  plaintiffbefore  the  justice. 
The  defendant  appealed  to  the  circuit  court,  where  there 
was  a  jury  trial,  verdict  for  defendant,  motion  for  a  new 
trial  overruled,  exceptions  and  final  judgment  on  the  verdict 
against  the  plaintiff.  The  error  assigned  is  in  overruling 
the  motion  for  a  new  trial. 

A  bill  of  exceptions  sets  out  all  the  evidence  and  the 
instructions  given  and  refused. 

The  court  instructed  the  jury  that  the  plaintiff  could  not 
recover,  unless  before  bringing  the  action  he  had  estimated 
the  value  of  the  fence,  and  notified  the  defendant  of  the 
value  of  one-half  of  it,  and  that  the  defendant  had  refused 
to  pay  the  same ;  that  a  demand  upon  the  defendant  to  pay 
one-half  of  the  value  of  the  fence,  without  stating  the 
amount  of  his  estimate  of  one-half  of  the  value  thereof,  and 
a  refusal  to  pay  by  the  defendant,  would  not  be  sufficient ; 
that  it  was  the  duty  of  the  plaintiff,  before  bringing  the  suit, 
to  estimate  the  amountof  half  the  value  of»the  fence,  and 
notify  the  defendant  of  such  value,  and  if  he  had  not  ddne 
so,  the  jury  must  find  for  the  defendant;  that  before  the 
plaintiff  could  recover  one-half  the  value  of  the  fence  in 
controversy,  it  was  incumbent  upon  him  to  prove  that  prior 
to  the  bringing  of  the  action,  he  made  a  demand  upon  the 
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defendant  for  a  specific  sum,  as  his  estimation  of  one-half 
the  value  of  the  fence. 

The  court  refused  to  instruct  the  jury,  that  if  they  believed 
from  the  evidence  that  the  defendant  enclosed  his  theretofore 
unenclosed  land,  and  by  so  doing,  a  fence  owned  by  the 
plaintiff  thereby  became  a  partition  fence,  and  that  the 
plaintif!)  after  such  enclosure  had  been  made,  called  upon 
the  defendant  and  demanded  pay  for  one-half  of  the  value 
of  such  partition  fence,  and  thereupon  the  defendant  stated 
that  he  would  pay  no  amount  whatever,  such  refusal  would 
dispense  with  any  estimate  being  made  by  the  plaintiff  as  a 
prerequisite  to  the  maintenance  of  the  action. 

Sec.  20,  I  G.  &  H.  344,  reads  as  follows:  '^When,  by 
indosure  of  uninclosed  land,  a  fence  already  erected  shall 
become  a  partition  fence,  the  person  making  such  inclosure 
shall  pay  to  the  owner  of  the  fence  the  value  of  one*half  of 
the  same,  as  estimated  by  the  owner."  Sec.  21  reads  as  fol- 
lows :  *'  If  he  refuse,  the  owner  may  bring  suit  for  the  same. 
But  if  the  person  making  the  inclosure  shall  have  tendered 
to  him  before  trial,  an  amount  equal  to,  or  larger  than  the 
damages  awarded,  together  with  costs  accrued  up  to  the 
date  of  tender,  the  owner  of  the  fence  shall  pay  costs,  and 
have  only  the  damages  assessed." 

Conceding,  without  deciding,  that  the  appellee  was  not 
bound  to  pay  the  owner  of  the  fence  the  value  of  one-half 
of  the  same,  until  he  had  estimated  it  and  notified  him  of 
the  amount,  we  think  he  could  waive  it  The  general  rule 
in  such  cases  is,  that,  if  when  a  demand  is  made,  a  specific 
objection  is  made  as  a  reason  for  not  complying  witih  the 
demand,  all  others,  which  if  made  might  be  readily  obviated, 
are  waived.  Entbden  v.  Augusta^  1 2  Mass.  307.  The  notice 
in  that  case  by  the  overseers  of  the  poor  of  the  town  of 
Embden  to  the  overseers  of  the  town  of  Augusta  was 
held  to  be  too  general,  but  it  was  also  held  that  it  was 
waived  by  making  the  point  in  dispute  the  settlement  of 
the  paupers.  In  Gerrish  v.  Ndhis,  9  Cush.  16/^  it  was  held 
Vol.  XLIII.— 29 
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that  **  if  a  partyi  who  is,  by  his  covenant,  bound  to  receive  a 
deed  from  another,  makes  specific  objections  to  the  deed, 
this  is  a  waiver  of  all  others  that  are  of  such  a  nature  that, 
if  stated  by  the  party,  they  might  have  been  obviated  by  him 
who  was  to  deliver  the  deed."  In  Francis  v.  The  Ocean 
Insurance  Company ^  6  Cow.  404,  it  was  held  in  an  action 
upon  a  policy  of  insurance  upon  a  ship,  that  if  the  under- 
writers, when  applied  to  for  pa}rment  for  a  total  loss,  replied, 
that  they  would  not  settle  the  claim  in  any  way,  it  was  a 
waiver  of  preliminary  proof  of  interest  in  the  assured.  See 
Hawes  v.  Coombs^  34  Ind.  455. 

If  the  appellee,  when  called  upon  to  pay  for  one-half  of 
the  value  of  the  fence,  did  not  object  that  the  value  had  not 
been  estimated,  but  denied  his  liability,  and  stated  that  he 
would  pay  no  amount  whatever,  we  think  that  was  a  waiver 
of  the  estimate  of  the  value  of  the  fence  by  the  appellant 
It  was  an  avowal  that  he  resisted  the  payment  upon  the 
ground  that  he  was  not  liable  to  pay  anything,  and  not 
because  the  amount  was  not  estimated. 

The  instnrction  should  have  been  given. 

The  judgment  of  the  said  Henry  Circuit  Court  is  reversedi 
with  costs,  with  instructions  to  grant  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


Montgomery  v.  Hamilton  et  al.* 

1     From  the  Shelby  Common  Pleas. 

K.  M.  Hard  and  A,  Blair,  for  appellant 
5".  Major  and  A,  Major,  for  appellees. 

PETTrr,  C.  J. — ^The  submission  In  this  case  Is  set  aside  for 
not  compl}ang  with  rule  19,  in  not  numbering  the  lines  of  the 
pages  of  the  transcript. 
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We  suggest  to  counsel  that  they  might  improve  their 
briefs  by  a  better  chirography  and  plainer,  fuller,  and  more 
accurate  reference  to  authorities. 

*  NoTember  term,  1872. 


Montgomery  t/.  Hamilton  et  al. 

Principal  and  Surety. — Extemim  of  Time.-^Promise  of  Surety  after 
Extemsian, — Where  the  payee  of  a  note  has,  for  a  good  consideration,  given 
an  extension  of  the  time  of  payment  to  the  principal,  without  the  consent  of 

'  the  surety,  a  promise  afterward  made  by  the  surety  to  pay  the  debt,  made  in 
ignorance  of  the  fact  that  the  time  of  payment  had  been  extended  by  the 
payee,  is  not  binding  on  the  surety. 

Pleading. — Complaint  to  Review. — Principal  and  Surety, — Extension  of 
71une.~^A  complaint  by  a  surety  to  review  a  judgment  rendered  upon  a 
promissory  note,  and  to  restrain  the  levy  of  an  execution,  ailing  that  he 
suffered  judgment  to  go  by  default,  not  knowing  that  he  had  any  defence  to 
the  action,  but  that  since  the  execution  issued,  he  had  for  the  fint  time  learned 
that  the  payee  of  the  note  had,  on  divers  occasions,  taken  interest  in  advance 
and  extended  the  time  of  payment  to  the  principal,  without  the  knowledge  of 
the  surety,  was  held  good. 

Bill  of  Exceptions. — Where  the  evidence  is  not  all  in  the  record,  this  court 
cannot  say  that  the  finding  is  not  supported  by  the  evidence. 

From  the  Shelby  Common  Pleas. 

JC.  M,  Hard  and  A.  Blair,  for  appellant 
5.  Major  and  A.  Majory  for  appellees. 

Pettit,  J. — This  suit  was  brought  by  the  appellant  against 
the  appellees,  and  we  give  an  abstract  of  the  complaint  as 
appellant's  attorneys  have  given  it  to  us.  "This  was  an 
action  commenced  by  Montgomery  against  Hamilton,  as 
judgment  plaintiff,  and  Hoop,  sheriff  of  Shelby  county,  to 
review  a  judgment  of  the  Shelby  Common  Pleas  in  favor  of 
Hamilton,  and  to  restrain  the  sheriff  from  proceeding  to 
execute  a  writ  against  the  property  of  Montgomery ;  that 
a  judgment  was  taken    against  James  Winterrowd   and 
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Andrew  J.  Winterrowd  as  principals  and  himself  as  surety 
by  default,  because  at  the  time  he  knew  of  no  defence,  and 
he  called  upon  one  of  the  principals  in  the  note  who 
informed  him  there  was  no  defence  to  the  note,  and  that 
under  these  circumstances  he  permitted  judgment  to  go  by 
default;  that  after  the  rendition  of  the  judgment,  and 
while  an  execution  was  in  the  hands  of  Hoop,  sheriflfof  the 
county,  he  learned  for  the  first  time,  that  Hamilton  had,  on 
divers  and  sundry  occasions,  taken  interest  in  advance  and 
extended  the  time  of  payment  to  the  principals  without  his 
knowledge,  and  thereby  discharged  him  from  his  obligation." 

A  demurrer  for  want  of  sufficient  facts  vma  filed  to  the 
complaint,  overruled,  and  exception  taken. 

The  answer  was,  first,  a  general  denial  by  both  defendants. 
Hamilton  answered  separately,  in  three  paragraphs,  i. 
Admits  the  judgment  on  the  note,  execution  thereon,  and 
that  it  is  not  paid,  but  denies  all  other  allegations  in  the  com- 
plaint. 2.  "  The  defendant  says  that  after  the  expiration  of 
the  time  of  the  alleged  extension  of  payment  of  the  note 
mentioned  in  the  plaintifTs  complaint^  to  wit,  on  the  the  20th 
day  of  March,  1869,  this  defendant  called  upon  the  plaintiff, 
Montgomery,  and  presented  said  note  to  him  for  payment, 
and  then  and  there  demanded  payment  thereof.  And  this 
defendant  says  that  the  said  Montgomery  then  and  there 
promised  to  see  the  said  Winterrowds  within  a  few  days 
thereafter,  and  with  them  would  pay  this  defendant  this  note; 
that  a  few  days  thereafterward  said  Montgomery  called 
upon  this  defendant  and  requested  him  not  to  sue  on  said 
note,  at  the  April  term,  1 868,  of  the  Shelby  Circuit  Court, 
and  then  promised  this  defendant  that  if  he  would  forbear 
suing  on  said  note  at  said  April  term,  1868,  of  said  circuit 
court,  he,  said  Montgpmery,  would  pay  said  note  within 
thirty  days  thereafter,  which  this  defendant  then  and  there 
promised  to  do;  that  in  pursuance  of  said  agreement 
between  the  said  plaintifT  and  this  defendant,  he  did  forbear 
to  sue  upon  said  note  until  after  the  esquration  of  said  time 
so  agreed  with  said  Montgomery;  yet  to  pay  the  same  the 
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said  Montgomery  and  said  Winterrowds  wholly  failed,  and 
tiiat  at  the  next  term,  July,  1868,  of  this  court  he  brought 
his  action  upon  said  note  and  obtained  the  judgment  stated 
in  the  plaintifTs  complaint,  which  together  with  the  costs  of 
suit  thereon,  taxed  at  twenty  dollars,  remains  wholly  unpaid; 
wherefore  he  sues  and  demands  judgment."  The  conclusion 
of  this  answer  is  awkward.  The  defendant  does  not  sue  by 
this  answer,  though  he  may  demand  judgment.  A  demurrer 
to  this  paragraph  of  the  answer,  for  want  of  sufficient  facts, 
was  overruled,  and  exception  taken,  and  a  reply  of  general 
denial  was  filed  to  it.  Third  paragraph  of  Hamilton's 
answer:  ''that  after  the  rendition  of  said  judgment,  this 
defendant  procured  to  be  issued  by  the  clerk  of  the  Shelby 
Common  Pleas  Court  an  execution  o{  fieri  facias  on  said 
judgment  and  placed  in  the  hands  of  the  sheriff  of  said 
county  to  be  executed,  and  while  said  execution  was  so  in 
the  hands  of  said  sheriff  to  be  by  him  executed,  to  wit,  on 
the  —  day  of  July,  in  the  year  1869,  the  said  Montgomery 
promised  said  Hamilton,  in  consideration  that  said  Hamilton 
would  not  levy  on  property  under  said  execution  to  satisfy 
said  judgment,  he,  said  Montgomery,  would  pay  to  said 
Hamilton  the  amount  of  said  judgment,  on  the  isth  day  of 
August,  1869.  The  said  Hamilton  avers  that  thereupon  he 
directed  said  sheriff  to  not  levy  on  property  under  said  exe- 
cution, and  that  said  sheriff  did  not  levy  on  property  on  said 
execution;  tbart:  said  Montgomery  did  not,  nor  did  any  one 
else  pay  off  said  judgment  within  said  15th  day  of  August, 
1869,  nor  at  any  other  time;  wherefore  the  said  Hamilton 
prays  judgment" 

Theire  was  a  reply  to  the  third  paragraph  of  the  answer: 
I.  Greneral  denial.  2.  Ignorance  of  the  matters  stated  in  the 
complaint,  by  which  he  was  released  from  liability  on  the 
note  at  the  time  of  making  the  new  promise. 

We  hold  that  the  second  paragraph  of  the  answer  of  Ham- 
ilton was  insufficient,  and  that  overruling  the  demurrer  to  it 
was  an  error  for  M^iich  the  judgment  must  be  reversed. 
It  does  scA  show  that  Montgomery  had  notice  or  knew  that 
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he  had  been  released  from  his  liability  on  the  not«  by  reason 
of  the  extension  of  time  given  by  Hamilton  to  the 
principals ;  for  if  he  made  the  promise  in  ignorance  of  the 
iact  that  Hamilton '  had  extended  the  time  of  payment  for 
interest  paid  in  advance  by  the  principals,  he  can  not  be 
bound  by  such  promise.  The  authorities  are  numerous  and 
uniform  on  this  question,  some  of  which  we  cite.  May  v. 
Coffin f  4  Mass.  341 ;  Freeman  v.  Boynton^  7  Mass.  483 ;  Sil- 
vemail  v.  CoUy  12  Barb.  685;  Ros^s  Ex'r  v.  McLauchlari s 
AdnCr^  7  Grat.  86;  i  Parsons  Notes  &  Bills,  201-2 ;  Southall  v. 
^igSi  II  C.  B.  481 ;  Mercer  V.  Clark^  3  Bibb,  224;  Garland 
V.  Salem  Bank,  9  Mass.  408;  i  Parsons  Notes  &  Bills,  246; 
Corbett  v.  TJie  State  of  Georgia^  24  Ga.  287;  2  Parsons 
Notes  &  Bills,  597.  Rittenhause\.  Kemp,  37  Ind.  258,  may  also 
be  cited ;  though  not  in  itself  directly  in  point,  some  of  the 
authorities  cited  on  examination  are  found  to  be  so.  The 
counsel  for  the  appellee  in  their  brief  do  not  insist  that  the 
second  paragraph  of  Hamilton's  answer  was  good,  but  argue 
'  that  the  complaint  was  bad,  and  that  the  demurrer  to  it  should 
have  been  sustained,  and  that  the  demurrer  to  the  second 
paragraph  of  Hamilton's  answer  should  have  been  carried 
back  and  sustained  to  the  complaint  We  have  all  carefully 
examined  the  complaint,  and  though  not  very  artistically 
drawn,  we  hold  that  it  is  sufficient,  and  that  the  demurrer  to 
It  was  properly  overruled. 

There  is  but  one  remaining  question  before  us,  and  that  is, 
does  the  evidence  sustain  the  finding  and  judgment?  So 
far  as  the  evidence  is  in  the  record,  we  think  it  reasonably 
sustains  the  finding  and  judgment;  but  the  bill  of  exceptions 
shows  that  the  evidence  is  not  all  before  us.  The  bill  of 
exceptions  shows  that  there  was  a  memorandum  on  the 
note,  yet  the  transcript  shows  no  such  memorandum.  The 
bill  of  exceptions  further  shows  this :  ''  Suits  of  Samuel  Ham- 
ilton  V.  Andrew  Winterrowd  et  al,,  commenced  in  Shelby  Cir- 
cuit Court,  March  27th,  1 868,  and  answer  of  sureties  there  filed, 
13th  of  April,  1868,  introduced."  This  shows  that  evidence 
as  to  certain  suits  was  introduced  which  is  not  in  the  tran- 
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script;  and  as  all  the  evidence  in  the  case  is  not  before  us»  we 
can  not  say  that  the  court  did  not  find  properly  on  the  evir 
dence. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  sustain  the  demurrer  to  the  second  par- 
agraph of  Hamilton's  answer. 


line 

liao  io> 
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FUVATB  '^OMi^-^PeiUUm.'^Lattd'OwHers, — In  an  action  to  recover  damages 
and  to  restrain  the  defendant  from  tearing  down  fences  and  (^>ening  a  private 
rood  through  the  land  of  the  plaintiff^  the  name  of  the  plaintiff  being  men- 
tioned in  the  petition  for  the  road; 

Held,  that  the  plaintiff  could  not  attack  the  validity  of  the  proceedings  to 

-  establish  the  road  on^he  ground  that  the  names  (^  all  the  owners  of  lands 
orer  which  the  road  was  to  pass  were  not  mentioned  ijn  the  petition. 

Same. — Notice, — ^risdiaion.^'That  notice  has  been  given  of  a  petition  for 
the  opening  of  a  private  road,  is  a  jurisdictional  fact  that  must  be  proved^ 
before  the  board  of  commissioners  can  act  on  the  petition ;  and  if  the  record 
shows  a  finding  that  due  notice  was  given,  it  is  condusive. 

SAMSL-'^QmUUtUiamU  Law. — Eminent  Vifmain^-^'Tht  statute  authorizing  the 
location  of  private  roads,  as  far  as  it  provides  for  the  exercise  of  the  right  of 
eminent  domain  to  establish  them,  is  unconstitutional. 

From  the  Posey  Common  Pleas. 

A.  P.  Hovey  and  G.  V.  MenzUs^  for  appellant 

W.  Harrow^  W.  M,  Hoggatt,  and  y.  H.  Lcdrd,  for  appellees. 

OsBORN,  J. — ^This  was  an  action  by  the  appellant  to 
recover  damages,  and  to  restrain  the  appellees  from  tearing 
down  his  fences,  and  opening  a  pretended  private  road 
through  his  land. 

Two  questions  are  presented  for  our  consideration: 
1st  The  regularity  of  the  proceedings  of  the  board  of  coun^ 
ty  commissioners  of  Posey  county  in  establishing  the  road. 
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2d.  The  constitutionality  of  the  law  under  which  it  was 
established. 

The  petition  for  the  road  was  signed  by  twenty-nine  free- 
holders of  the  county,  six  of  whom  resided  in  the  immedi- 
ate neighborhood  of  'die  proposed  private  road.  It  asked 
"for  the  location  of  a  private  road  in  Marr's  township  of 
said  county/'  upon  a  route  specified.  It  stated  that  it  would 
pass  over  the  land  of  the  appellant,  Lawrence  Miller's  heirs, 
Andrew  Deig's  heirs,  and  others,  naming  them. 

The  petition  was  presented  to  the  board  of  commissioners 
at  a  regular  session.  The  board  acted  upon  it  and  made 
the  following  order :  "Which  petition  after  being  publicly 
read,  and  no  person  objecting  thereto,  and  the  board  being 
satisfied,  from  the  evidence  produced,  that  due  notice  had 
been  given  by  putting  up  at  least  three  public  notices  along 
the  line  of  said  proposed  route,  do  therefore  order  that  the 
road  described  in  the  foregoing  petition  be  opened  to  the 
width  of  sixteen  feet,  and  that  the  expense  of  opening  said 
road  be  collected  from  the  parties  for  whose  benefit  said  pri- 
vate road  is  opened,  and  that  the  county  auditor  give  the 
necessary  notice  to  the  township  trustee  through  whose 
township  said  road  runs.'' 

It  is  insisted  that  the  petition  was  invalid,  because  it  did 
not  contain^  the  names  of  all  the  owners  ^  *  *  of  land 
over  which  the  road  was  to  run;  and  Jfqys  v.  Campbell^  17 
Ind  430,  and  Hughes  v.  Sellers^  34  Ind.  337,  are  cited.  We 
hold  that  the  proceedings  are  valid,  when  they  are 
attacked  as  in  this  case,-  and  when  the  name  of  the 
person  making  the  attack  is  mentioned  in  the  petition.  We 
do  not  hold  that  the  petition  would  be  good  in  an  appeal 
from  the  action  of  the  board  of  commissioners,  nor  that  the 
proceedings  would  be  valid  against  an  owner  not  named  in 
the  petition.    We  do  not  pass  upon  either  of  these  questions. 

It  is  also  objected,  that  the  notice  given  was  not  sufficient. 
The  complaint  alleges  that  no  notice  weis  given  to  the  appel- 
lant of  the  application  for  the  road,  and  a  copy  of  a  notice, 
alleged  to  have  been  proven  before  tiie  board,  accompanies 
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the  complaint    The  name  of  the  appellant  does  not  appear 
in  that 

Proof  of  notice  was  a  jurisdictional  £act  Until  that  was 
shown,  the  board  could  not  act.  The  record  shows  that  due 
notice  was  given,  and  that  is  conclusive.  Zittie  v.  Thompson^ 
24  Ind.  146;  Wright  v.  Wells,  29  Ind.  354;  Kissinger  v.  Han- 
selmcm,  33  Ind.  80. 

The  main  question  in  the  case  is  the  constitutionality  of 
the  law  authorizing  the  location  of  private  roads* 

The  case  of  Kisdnger  v.  Hanseltnan,  33  Ind.  80,  is  cited 
as  deciding  the  question  in  favor  of  the  law.  In  that  case, 
the  petition  was  for  ''a  certain  private  road  for  the  purpose 
of  having  access  to  the  burial  ground  known  as,"  etc.  The 
commissioners  ordered  the  road  to  be  opened  by  the  appet 
lee  (the  applicant  for  the  road)  on  payment  of  damages ;  the 
damages  were  paid  and  the  road  opened,  and  the  defendant 
obstructed  the  road.  The  court  said,  that "  the  road  in 
question  was  a  public  highway,  and,  consequently,  that  the 
questions  most  pressed  for  the  appellant  are  not  in  the  case." 
That  if  it  was  only  a  private  road,  then  half  the  highways 
in  the  State  were  of  that  class ;  void  in  their  inception,  if 
file  right  of  eminent  domain  could  not  be  exercised  to  take 
land  for  them,  and  not  in  anjr  respect  under  the  jurisdic** 
tion  of  the  local  authorities,  nor  to  be  opened  or  kept 
in  repair  by  the  public 

From  the  language  used  by  the  court  in  that  case,  ve 
tiiink  the  proviso  in  the  section  providing  foi  private  roads 
must  have  been  overlooked,  i  G.  &  H.  366,  sea  49.  In 
that  proviso  it  is  declared  that  the  petitioner  "  shall  open 
and  keep  in  repair  such  road  at  his  own  expense."  That 
section  was  amended  by  an  act  approved  March  9th,  i86l. 
3  Ind.  Stat  290.  By  that  act  any  person  or  persons 
might  have  a  private  road  laid  out,  ^  4(4;  under 
regulations  provided  by  law  for  the  location  4e  «  ♦  of 
highways,  so  far  as  such  regulations  might  be  applicable : 
"Provided,  that  such  board  of  commissioners  may  order 
such  private  road  to  be  laid  out,    ♦    4c    #    without  aiqr 
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view,  if  there  be  no  remonstrance  against  such  petition: 
Provided  further,  that  such  petitioner  or  petitioners  asking 
such  road  shall  open  and  keep  in  repair  such  road  at  his  or 
their  own  expense,  and  that  such  road  may  be  either  dir^ 
plank,  macadamized,  gravel,  or  railroad." 

We  think  it  manifest  that  the  theory  of  the  court  was, 
.that  the  public  were  to  open  the  road  and  keep  it  in  repair, 
and  that  it  was  under  the  jurisdiction  of  the  local  authori- 
ties, whereas  by  the  statute  such  was  not  the  case. 

Mr.  Angell,  in  his  work  on  the  law  of  highways,  says: 
**  The  word  '  way '  is  derived  from  the  Saxon,  and  means  a 
right  of  use  for  passengers.  It  may  be  private  or  public 
By  the  term  *  right  of  way,^  is  generally  meant  a  private 
way^  which  is  an  incorporeal  hereditament  of  that  class  of 
easements,  in  which  a  particular  person,  or  particular  descrip- 
tion of  persons,  have  an  interest  and  a  right,  though  another 
person  is  the  owner  of  the  fee  of  the  land,  in  which  it  is 
claimed."  Angell  Highways,  1,2.  "  Highways  are  pub- 
lic roads,  which  every  citizen  has  a  right  to  use."  Id.  3. 
*'  A  passage,  road,  or  street,  which  every  citizen  has  a  right 
to  use."     Bouv.  Law  Diet. 

The  act  to  provide  for  the  opening  of  highways  recognizes 
and  calls  all  public  roads  highways,  and  in  all  such  cases 
viewers  must  be  appointed ;  and  before  the  commissioners 
can  order  the  road  to  be  opened  as  a  highway,  such  viewers 
must  find  that  it  is  of  public  utility.  A  private  road  is 
called  a  "private  road  "  as  contradistinguished  from  a  public 
road  or  highway.  No  viewers  are  required  unless  a  remon- 
strance is  filed.  When  a  highway  is  located,  the  board  of 
commissioners  shall  order  it  opened  and  kept  in  repair,  and 
the  order  shall  be  transmitted  to  the  trustee  of  the  township 
in  which  the  location  is  made ;  and  the  trustee  shall  notify  the 
proper  supervisor  to  work  the  road.*  i  G.  &  H.  393,  sec.  i8. 
When  a  private  road  is  located,  the  petitioners  shall  open 
and  keep  it  in  repair  at  their  own  expense.  They  get  no 
credit  for  the  work  done  upon  such  road.  It  is  made  a 
penal  offence  to  obstruct  a  public  highway,  and  supervisors 
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are  liable  to  be  fined  for  failing  to  keep  the  highways  in  their 
districts  in  repair.  The  statutes  of  this  State  recognize  the 
distinction  between  public  and  private  roads.  One  is  for 
the  use  of  the  public  and  must  be  maintained  at  public 
expense ;  the  other  is,  as  its  name .  indicates,  private,  for  the 
use  of  the  particular  persons  for  whose  benefit  it  is  located, 
and  must  be  maintained  at  their  expense.  It  is  not  for,  and 
cannot  be  used  by,  the  public. 

The  constitutionality  of  the  provision  depends  upon  the 
power  of  the  legislature  to  authorize  the  appropriation 
under  the  right  of  eminent  domain.  In  the  case  of  The 
Water  Works  Co.^  etc.^  v.  Burkhart^  41  Ind.  364,  it  was  said, 
that  '*  the  right  of  eminent  domain,  that  is,  the  ultimate 
right  of  the  sovereign  power  to  appropriate,  not  only  the 
public  property,  but  the  private  property  of  all  the  citizens 
within  the  territorial  sovereignty,  to  public  purposes,  is  inhe- 
rent in  the  government.  *  *  **  It  is  to  be  exercised 
only  when  the  public  exigencies  require  it.  *  *  *  If 
the  legislature  attempts,  under  the  power  of  taking  property 
under  the  right  of  eminent  domain,  to  take  property  con- 
fessedly not  for  public  use,  then  the  courts  may  prevent  it" 
Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  says : 
^'It  is  conceded  on  all  hands  that  the  legislature  has  no 
power,  in  any  case,  to  take  the  property  of  one  individual 
and  pass  it  over  to  another  without  reference  to  some  use 
to  which  it  is  to  be  applied  for  the  public  benefit  *  *  * 
It  seems  not  to  be  allowable,  therefore,  to  authorize  private 
roads  to  be  laid  out  across  the  lands  of  unwilling  parties  by 
an  exercise  of  this  right.  The  easement  in  such  a  case 
would  be  the  property  of  him  for  whom  it  was  established.'' 
Cooley  Const  Lim.  530. 

Bankhead  v.  Brown^  25  Iowa,  540,  held  that  a  law  of  that 
State,  authorizing  the  location  of  private  roads  and  appro- 
priating private  property  therefor,  was  unconstitutional. 
Dillon,  C.  J.,  in  his  opinion  in  that  case,  says :  "  With  respect 
to  the  act  of  1866,  we  are  of  opinion  that  roads  thereunder 
established  are  essentially  private,  that  is,  are  the  private 
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property  of  the  applicant  therefor.  *  *  *  Such  road 
may  be  established  upon  the  petition  of  the  applicant  alone ; 
and  he  must  pay  the  costs  and  damages  occasioned  thereby, 
and  perform  such  other  conditions  as  to  fences,  etc.,  as  the 
board  may  prescribe.  The  public  are  not  bound  to  work  or 
keep  such  roads  in  repair,  and  this  is  a  very  satisfactory  test 
as  to  whether  a  road  is  public  or  private/'  Sadler  v.  Langham, 
34  Ala.  311,  held  the  same  doctrine.  After  referring  to  the 
statutes,  the  court,  on  page  332,  says :  "  Uoder  an  irresistible 
implication,  springing  out  of  the  language  employed  in  each 
of  these  statutes,  there  was  an  attempt  made  to  confer 
authority  to  take  the  private  property  of  some  person  or  per- 
sons, other  than  the  applicant,  as  a  track  for  such  road.  This 
is  a  taking  of  private  property.  Is  the  use  public  ?  The  stat- 
ute speaks  alone  of  private  roads.  They  are  to  be  opened 
and  kept  in  repair  at  the  expense  of  the  applicant,  and  he 
alone  is  to  make  compensation  to  the  owners  of  the  land 
over  which  it  passes.  Their  burdens  are  to  be  borne  by 
him,  and  for  their  performance  he  can  claim  no  exemption 
fh)m  work  on  public  roads.  We  think  it  clearly  appears 
that  these  uses  are  simply  private ;  and  there  is  nothing  in  the 
statute  which  authorizes  public  travel  on  such  private  roads. 
So  far  as  the  statutes  assume  to  give  authority  to  lay  out 
such  road  over  the  lands  of  another  without  his  consent,  the 
statute  IS  unconstitutional."  Nesbitt  v.  Trumbo^  39  III.  1 10, 
held  that  an  act  authorizing  the  establishment  of  private 
roads,  so  far  as  it  undertook  to  appropriate  private  property, 
was  unconstitutional ;  that  the  legislature  was  powerless  to 
ai!brd  the  means  by  which  a  private  way  could  be  estab- 
lished over  another's  land  without  his  consent.  Dickey  v. 
TennisoHy  27  Mo.  373  ;  O shorn  v.  Hart,  24  Wis.  89 ;  Taylor 
V.  Porter^  4  Hill  N.  Y.  140,  and  others,  hold  the  same. 
The  fact  that  the  statute  authorizing  such  ways  declares,  that 
they  shall  be  for  the  exclusive  use  of  the  applicant,  does  not 
in  our  opinion  change  his  right  It  is  to  be  a  private,  not 
a  public  way,  established  and  maintained  at  his  expense. 
The  public  authorities  have  no  control  over  it.  .It  is  as 
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much  his,  as  if  he  secured  it  by  contract  instead  of  by  con- 
demnation. 

Some  of  the  courts  have  upheld  laws  somewhat  similar 
to  ours.  The  reasons  given  are  not  uniform.  That  such 
ways  are  branches  of  the  highways  and  a  part  of  a  system, 
that  the  power  has  been  exercised  and  undisputed  for  a  long 
time,  and  that  the  public  are  interested  in  securing  to  every 
citizen  a  way  to  and  from  his  land,  are  not,  in  our  opinion, 
sufficient  to  authorize  taking  the  private  property  of  one 
and  conveying  it  to  another,  either  with  or  without  compen- 
sation. 

Concede  that  the  public  exigency  requires  that  a  way 
should  be  opened  to  every  man's  farm,  and  that,  the  State 
may  and  should  provide  for  the  establishment  of  a  public 
road  or  highway,  to  enable  every  citizen  to  discharge  his 
duties,  and  travel  to  and  from  his  farm ;  it  does  not  follow 
that  such  ways  should  be  private  and  owned  by  the  party 
applying  for  them.  If  it  would  be  of  public  utility  to  estab- 
lish the  road,  then  it  should  be  a  highway.  If  not,  the 
right  of  eminent  domain  cannot  be  exercised  to  establish  it. 
It  is  not  the  amount  of  travel,  the  extent  of  the  use  of  a 
highway  by  the  public,  that  distinguishes  it  from  a  private 
way  or  road.  It  is  the  rig'At  to  so  use  or  travel  upon  it,  not 
its  exercise. 

■ 

We  refer  to  the  following  additional  authorities,  bearing 
upon  the  question:  C/aci  v.  Wiki^e^  2  Swan  Tenn.  540; 
Hickman's  Case,  4  Harring.  Del.  5S0;  Perrine  v.  Farr^  2 
Zab.  356. 

The  judgment  of  the  said  Posey  Common  Pleas  is 
reversed,  with  costs. 

'  The  cause  is  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 
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Pleading."— Where  an  answer  of  general  denial  is  pleaded,  it  is  noc  error  for 

which  a  cause  will  be  reversed  to  sustain  a  demurrer  to  a  paragraph  of 

answer  containing  only  such  facts  as  are  admissible  in  evidence  under  the 

general  denial. 
Damages. — Defence^^An  an  action  for  an  injury  to  a  drain  leading  from  the 

plaintiff's  cellar,  the  fact  that  the  drain  imperfecdy  accomplished  the  uses  for 

which  it  was  constracted  cannot  justify  the  injury  to  it;  nor  may  such  injurf 

be  justified  by  a  license  from  a  third  party  on  whose  land  the  drain  is  in  part 

constructed. 
New  Trial. — Motum, — Demurrer, — Error  in  ruling  upon  a  demurrer,  or  on  « 

motion  to  strike  out  part  of  a  pleading,  is  not  in  any  case  a  reason  for  a  new 

trial. 
SAUE.-^£videHce, — A  motion  for  a  new  trial  on  the  gnnrnd  of  eiiuueously 

admitting  or  excluding  evidence  must  indicate  the  evidence  so  admitted  or 

excluded. 
Damages. — NoHee  cf  Injury, — It  is  not  necessary  that  one  whose  cellar  drain 

has  been  injured  should  give  notice  of  the  injury  to  the  party  that  committed 

Ae  injury  before  commencing  suit  to  recover  damages. 
Practice. — Instruction, — It  is  not  error  to  refuse  an  instruction  asked  by  a 

party,  where  the  court  of  its  own  motion  gives  an  instruction  substantialiythe 

same  as  the  one  asked. 
Same. — It  is  not  error  to  refuse  an  instniction  which  is  not  applicable  to  the 

evidence. 

From  the  Jefferson  Circuit  Court, 

y.  D.  Ntiv,  C.  E.  Walker^  and  —  Roberts^  for  appellant 
H.  W.  Harrington  and  C,  A.  Karbfy,  for  appellee. 

Downey,  C.  J. — ^There  are  three  errors  assigned  in  this 
case:  i.  The  overruling  of  the  defendant's  demurrer  to  the 
complaint.  2.  Sustaining  the  demurrer  of  the  plaintiflf  to 
the  second,  third,  and  fourth  paragraphs  of  the  answer;  and 
3.  Refusing  a  new  trial.  The  suit  was  commenced  in  the 
Jennings  Circuit  Court,  and  in  consequence  of  a  change  of 
venue,  was  tried  in  tte  Jefferson  Circuit  Court. 

The  action  was  to  recover  for  damages  to  the  drain  lead- ' 
ing  from  the  cellar  under  the  house  of  the  plaintiff)  in  con- 
sequence of  which  the  cellar  was  flooded  with  water,  and  the 
contents  thereof  damaged. 

The  defendant  answered  by  a  general  de(lial.    For  a  sec- 
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ond  paragraph,  it  alleged  that  the  drain  connected  with  a 
sewer  made  by  the  Jeflersonville,  Madison,  and  Indianapolis 
Railroad  Company,  passing  from  the  west  side  of  the  last 
named  railroad  under  said  road  to  the  east  side  thereof,  and 
emptying  into  a  ravine ;  that  the  drain  from  the  plaintiff's 
cellar  connected  with  said  sewer  under  said  road,  about  ten 
or  fifteen  feet  west  of  the  track  thereof;  that  long  before 
the  defendant  constructed  her  branch  road,  the  Jefferson- 
ville,  Madison,  and  Indianapolis  Railroad  Company  had 
caused  said  ravine  into  which  said  sewer  emptied  to  be  filled 
up  with  logs,  timber,  and  earth  on  the  east  side  of  its  road, 
for  the  distance  of  fifty  rods,  so  obstructing  it  that  the  water 
flowing  through  said  drain  from  the  plaintiflf's  cellar,  and 
emptying  into  said  railroad  company's  sewer  under  its  road 
and  into  said  ravine,  could  not  freely  pass  through  the  same, 
but  could  only  percolate  through  the  same  in  small  quanti- 
ties, and  did  not  and  could  not  drain  the  water  from  the 
plaintiffs  cellar;  that  the  defendant  in  constructing  he^ 
branch  road,  by  the  leave  and  license  of  the  said  Jeflferson- 
ville,  Madison,  and  Indianapolis  Railroad  Company,  entered 
upon  the  track  and  lands  of  said  railroad,  and  made  her 
branch  road  at  the  place  plaintiff  alleges  said  drain  was 
cut,in  the  ground  of  said  railroad  company,  using  care  and 
skill  not  to  sink  her  road-bed  down  to  the  top  of  plaintiff's 
drain,  and  did  not  do  so ;  and  she  aHeges  that  all  the  acts  she 
did,  and  all  the  acts  alleged  to  have  been  done,  were  done 
upon  the  lands  and  road  of  said  Jeffersonville,  Madison,  and 
Indianapolis  Railroad  Company,  and  with  her  consent. 

It  is  alleged  in  the  third  paragraph  of  the  answer  that 
there  is  and  was  a  gutter  on  the  west  side  of  said  Jefferson- 
ville, Madison,  and  Indianapolis  Railroad,  to  carry  off  the 
water  flowing  from  the  north  and  west  and  then  southerly ; 
that  plaintiff  caused  the  water  to  flow  across  Main  street 
east  and  into  said  gutter,  and  also  the  water  from  the  south 
side  of  defendant's  road  passed  therein ;  and  if  he  sustained  any 
injuries  or  damage,  it  was  from  his  own  acts  in  so  causing 
the  water  to  flow  from  his  own  premises  into  said  gutter  and 
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fill  the  same  up  and  cause  the  same  to  percolate  through 
into  his  diain. 

The  court,  on  motion  of  the  plaintifi)  ordered  the  defend- 
ant to  separate  the  second  paragraph  of  the  answer  into  two 
paragraphs,  on  the  ground  that  it  contained  two  defences  to 
the  action.  Instead  of  doing  this,  however,  the  defendant 
appears  to  have  filed  a  fourth  paragraph,  in  which  it  is 
alleged  that  the  defendant  made  her  road  in  the  track  of  the 
Jefiersonville,  Madison,  and  Indianapolis  Railroad  by  leave 
of  said  last  named  railroad  company,  in  a  careful  and  skil- 
ful manner,  and  if  the  plaintiffs  drain  was  cut  as  alleged,  it 
was  on  the  ground  of  said  last  named  company,  and  plain- 
tiff  had  no  right  to  have  his  drain  in  said  railroad  company's 
track. 

A  separate  demurrer  was  filed  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer,  on  the  ground  that 
they  did  not  state  facts  sufficient  to  constitute  a  defence  to 
the  action.  These  demurrers  were  all  sustained  by  the  court, 
and  the  defendant  excepted. 

A  trial  by  jury  ended  in  a  verdict  for  the  plaintiff  for 
three  hundred  dollars.  A  motion  for  a  new  trial  was 
made  by  the  defendant,  which  was  overruled ;  it  excepted, 
and  there  was  final  judgment  for  the  plaintiff  for  the  amount 
of  the  verdict. 

There  is  no  specific  objection  to  the  complaint  pointed 
out.  Indeed  counsel  for  appellant  do  not,  in  their  brief, 
insist  upon  or  argue  the  first  assignment  of  error  at  all. 

We  are  unable  to  see  in  any  of  the  paragraphs  of  the 
answer,  to  which  demurrers  were  sustained,  anything  mate- 
rial to  the  controversy,Vhich  could  not  have  been  given  in 
evidence  under  the  issue  formed  by  the  general  denial.  When 
this  is  the  case  it  is  not  error  to  sustain  a  demurrer  to  special 
paragraphs.  They  may  be  stricken  out  on  motion,  as 
unnecessarily  encumbering  the  record.  But  a  demurrer  to 
them,  when  sustained,  performs  in  effect  the  same  oflfice. 
But  it  is  doubtful  whether,  taking  as  true  all  that  is  alleged 
in  the  original  second  paragraph,  it  amounted  to  any  bar  to 
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fhe  action.  That  the  plaintiff's  drain,  from  any  cause,  imper- 
fectly accomplished  the  uses  for  which  it  was  constructed, 
does  not  seem  to  be  a  good  excuse  to  the  defendant  for  inju- 
ries to  it.  Nor  can  we  see  how  the  license  from  the  Jeffer- 
sonville,  Madison,  and  Indianapolis  Railroad  Company  could 
justify  the  injury.  Because  the  drain  was  in  part  upon  the 
track  or  land  of  that  company,  the  defendant  could  not  claim 
the  right  to  injure  or  destroy  it,  to  the  damage  of  the  plain- 
tiff. It  is  not  shown  that  the  drain,  so  far  as  it  was  on  the 
track  or  lands  of  that  company,  was  not  there  by  the  con- 
sent of  that  company,  or  by  a  right  obtained  from  it.  The 
fourth  paragraph,  which  was  filed  under  the  order  of  the 
court  to  separate  the  second  paragraph  into  two  paragraphs, 
very  clearly  contains  no  defence  to  the  action.  If,  as  alleged 
in  the  third  paragraph  of  the  answer,  the  plaintiff  himself 
caused  the  overflow  of  his  cellar,  and  the  consequent  dam- 
age, this  could  well  have  been  shown  under  the  general 
denial.  Without  proof  by  the  plaintiff  that  the  injuries  and 
damage  resulted  from  the  act  of  the  defendant,  the  plaintiff 
could  not  recover.  Evidence  that  the  plaintiff  himself 
caused  the  injury  would  have  shown  that  it  was  not  done  by 
the  defendant,  and  this  evidence  was  admissible  under  the 
general  denial. 

We  are  next  to  consider  the  questions  which  are  pre- 
sented under  the  assignment  relating  to  the  overrul- 
ing of  the  motion  for  a  new  trial.  Referring  to  the  written 
motion,  we  find  that  the  reasons  for  a  new  trial  are  stated  as 
follows:  "First  The  court  erred  in  sustaining  plaintiff's 
demurrer  to  defendant's  answer.  Second.  The  court  erred  in 
refusing  to  strike  out  parts  of  complaint  on  motion  of  defend- 
ant. Third.  The  court  erred  in  admitting  evidence  offered 
by  plaintiff  over  the  objection  of  defendant.  Fourth.  The 
court  erred  in  excluding  evidence  offered  by  defendant. 
Fifth.  The  court  erred  in  giving  to  the  jury  the  charges 
asked  by  plaintiff.  Seventh.  The  court  erred  in  refusing  to 
charge  the  jury  as  asked  by  defendant,  in  chaises  from  one 
Vol,  XLIII.— 30 
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tp  twenty  inclusive.  Eighth.  The  findjing  <rf  the  juiy  is 
contrary  to  the  evidence,  is  not  sustained  by  the  evidence^ 
and  is  contrary  to  the  law  and  evidence.  Ninth.  The  danui: 
ges  are  excessive." 

The  first  and  second  reasons  given  for  a  new  trial  are  not, 
in  any  case,  reasons  for  a  new  trial.  MUliken  v.  Ham^  56 
Ind.  166.  The  third  and  fourth  reasons  are  too  general  ta 
present  any  question  to  the  circuit  court,  or  for  our  discisioo. 
We  can  not  know  what  evidence  is  supposed  to  have  been 
improperly  admitted  or  excluded.  Vankeuran  v.  H&ward^  39* 
Ind.  291 ;  Cass  v.  KrimHll^  39  Ind,  357 ;  Call  v.  Byram^  39  Ind» 
499 ;  Dorsch  v.  Rosenthall^  39  Ind.  209.  There  does  n.ot  appeas 
in  the  record  any  ground  for  the  fifth  reason  for  a  new  trial 
The  bill  of  exceptions  shows  the  giving  of  eight  charges^  which, 
are  headed  '*  court  charges,"  and  that  a  serie3  of  charges,^ 
some  of  which  are  numbered,,  and  some  without  numhers^^ 
was  asked  by  the  defendant  and  refused  by  the  court.  It  is. 
not  shown  that  any  charges  were  asked  by  the  plaintiff  oc 
g^ven  at  his  instance.  The  seventh  reason  for  a  new  trial  is 
the  refusal  to  g^ve  charges  asked  by  the  defendant,  from  onQ 
to  twenty.  As  the  bill  of  exceptions  shows,,  the  first  chaiigc 
asked  by  the  defendant  was  without  any  number.  Thena 
are  in  the  record  charges  numbered  one,  two,  three,  fiv^ 
siK,  seven,  eight,  nine,  ten,  eleven,  twelve,  and  thirteen.  We 
need  not  examine  these  charges  seriatim.  Counsel  for  appel: 
lant  in  their  brief  «ay,  the  court  should  have  given  charges, 
one,  two,  and  thirteen,  to  the  effect  that  if  the  plaintiff  knew 
that  the  defendant  had  cut  his  drain,  he  should  have  givea 
notice  t6  the  defendant  to  remedy  it,  or  should  have  pror 
tected  himself  from  danger  in  consequence  oC  it,  if  he  coidd. 
do  so  with  the  use  of  ordinary  care  on  his  part.  No  authority. 
is  shown  which  would  require  the  plaintiff  to  give  notice  tOi 
the  railroad  company  that  it  had  done  the  injury  complained 
of  in  order  to  entitle  him  to  recover.  As  to  the  di}igeDCCt 
required  of  the  plaintiff  to  protect  himself  from  daipagc 
resulting  from  the  wrongful  act  of  the  defendant,,  the  cQUit 
stated  to  the  jury  as  follows :  ''  The,  law  gave  plai9tfff  a 
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reasonable  time  to*  repair  the  injury;  and  for  the  loss  of  the 
use  of  the  eellar  for  this  reasonable  time,  he  would  be  enti- 
tled to  recover;  but  if  he  fidled  to  repair  within  a  reasonable 
time,  then  he  could  not  recover  on  account  of  the  loss  of  the 
use  of  the  cellar  after  that  time  had  elapsed,  though  still  and 
afterward  unfit  for  use.  If  you  find  that  he  built  the  new  drain 
within  a  reasonable  time,  or  so  soon  thereafter  as  it  could 
conveniently  be  done,  taking  into  consideration  the  condition 
of  the  weather  and  other  surrounding  circumstances,  and 
you  find  it  could  not  sooner,  by  reasonable  effort,  have  been 
made  fit  for  use,  then  he  will  be  entitled  to  recover  for 
the  value  of  the  use  of  the  same  from  the  time  it  was  over- 
flowed until  the  new  drain  was  put  in.''  In  view  of  the 
charge  given,  we  think  there  was  no  error  in  refusing  to 
give  those-  which  were  asked  on  this  subject  and  refused. 

The  plaintiff  held  the  property  to  which  the  injury  was 
done,  by  lease.  His  lease  was  dated  the  ist  of  August, 
1869,  and  was  for  one  year  with  the  privilege  of  two  years. 
The  principal  injuries  from  the  flawing  of  the  water  into  the 
cellar  seem  to  have  occurred  in  November  and  December, 
1869.  The  new  drain  was  made,  or  completed  by  the  plain- 
tiff on  the  i6th  of  August,  1870,  as  appears  from  the  evi- 
dence. In  the  third,  eighth,  and  twelfth  instructions  asked 
by  the  defendant,  the  court  was  requested  in  substance  to 
say  to  the  jury,  that  under  such  a  state  of  facts  the  plaintiff 
could  not  recover  for  making  the  new  drain,  for  the  reason 
that  the  plaintiff's  lessor  in  fact  made  it,  and  he  alone  could 
recover  for  its  construction.  We  have  not  been  able  to  find 
any  evidence  in  the  bill  of  exceptions  showing  that  the  les- 
sor of  the  plaintiff  constructed  the  new  drain  or  paid  for  its 
construction,  and,  therefore,  can  not  see  the  propriety  of  giv- 
ing any  such  instructions  to  the  jury  as  those  asked  upon 
this  point.  It  is  not  claimed  by  counsel  for  appellant  in 
their  brief  that  any  other  of  the  instructions  refused  should 
have  been  given  by  the  court.  With  reference  to  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict,  itis  enough  to 
stale  that  the  evidence  is  not  of  a  character,  taken  as  a 
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whole,  to  justify  us  in  reversing  the  judgment  on  that 
ground.  It  has  been  the  language  of  this  court,  as  it  must 
be  of  every  similar  appellate  court,  reaching  as  far  back  as 
the  case  of  Rapp  v.  Grayson^  2  Blackf.  130,  at  least,  that 
«^  "if  the  evidence,  relative  to  the  merits  of  the  action,  be  con- 
tradictory, and  the  jury  have  any  grounds  for  their  verdict 
in  favor  of  the  plaintiff,  a  court  of  errors  will  not  reverse  a 
judgment  on  the  verdict,  because  a  new  trial  had  been 
refused.  AUter^  if  there  was  no  evidence  of  a  fact  essential 
to  the  support  of  the  action."  See,  also,  The  Madison  and 
Indianapolis  R.  R.  Co.  v.  Taji,  37  Ind.  361,  where  many  cases 
on  this  subject  are  collected.  There  is  little  conflict  in  the  evi- 
dence in  this  case.  It  seems  to  us  to  justify  and  sustain  the 
verdict  of  the  jury. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Aston  v.  Wallace,  Administrator. 

T9Acnc&,^^j4/!fiearancg, — DefattU, — Trial, — Wher«  a  defendant  appeals  and 
files  an  answer  of  set-off,  he  may  take  a  rule  upon  the  plaintiff  to  reply,  and 
on  failure  to  reply,  judgment  may  be  taken  for  the  defendant  for  want  of  a 
reply ;  but  if  the  defendant  abandons  his  defence,  and  does  not  appear  at  the 
trial  until  he  is  defaulted,  he  waives  his  right  in  this  respect,  and  the  trial  may 
proceed  as  if  the  matters  alleged  in  the  answer  had  been  denied. 

EviDKNCE. — ^A  deputy  clerk,  having  the  papers  in  a  cause,  may  testify  a$  to  who 
was  engaged  as  an  attorney  in  the  cause,  and  the  length  of  time  it  was  00  die 
docket,  where  it  does  not  appear  that  he  relies  on  the  papecs  to  enable  him  to 
so  testify. 

From  the  Marion  Common  Pleas. 

y.  W,  Gordon  and  T.  M.  Browne,  for  appellant. 

OsBORN,  J.— The  appellee,  as  administrator  of  the  estate 
of  Robert  L.  Walpole,  sued  the  appellant,  to  recover  for 
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professional  services  rendered  by  Walpole  to  the  appellant. 
The  appellant  appeared  and  filed  an  answer  of  two  para- 
graphs. I.  The  general  denial.  2.  Set-off.  No  reply  was 
filed. 

When  the  cause  was  called  for  trial,  the  appellant,  failing 
to  appear,  was  defaulted,  and  the  cause  was  tried  by  the 
court,  who  found  for  the  appellee,  and  over  a  motion  for  a 
new  trial  judgment  was  rendered  on  the  finding. 

The  causes  for  a  new  trial  as  stated  in  the  motion  are: 
I.  There  was  a  trial  without  any  issue  upon  the  second  par- 
agraph of  the  answer.  2.  Error  of  the  court  in  admitting 
Dan.  Greenfield's  evidence  in  relation  to  the  services  of 
Walpole.  3.  The  finding  is  contrary  to  law  and  the 
evidence.  4.  Excessive  damages.  5.  One  claim  was 
allowed  twice.  6.  Error  in  admitting  the  evidence  of  Kim- 
ball. 

The  error  assigned  is  in  overruling  the  motion  for  a  new 
trial. 

The  appellant  might  have  taken  a  rule  upon  the  appellee 
to  reply  to  his  answer,  and  on  failure  to  reply  under  the  rule 
judgment  might  have  been  taken  for  want  of  a  reply.  He 
did  not  do  that.  On  the  contrary,  after  filing  his  answer, 
he  abandoned  his  defence  and  did  not  appear  at  the  trial 
until  he  had  been  defaulted.  He  waived  his  rights  by  fail- 
ing to  assert  them  in  a  proper  manner  and  at  the  proper 
time.  The  trial  was  properly  had  as  if  the  matters  alleged 
in  the  answer  had  been  denied.  Train  v.  GridUy^  36  Ind. 
241,  and  authorities  there  cited.  Buskirk,  J.,  discusses* 
the  practice  in  that  case  and  gives  the  decisions  on  this 
question.     It  is  unnecessary  to  repeat  them. 

The  services  claimed  to  have  been  rendered  were  as  an 
attorney.  Greenfield  was  one  of  the  deputy  clerks  of  a 
court  in  which  an  action  against  the  appellant  had  been 
pending.  He  was  permftted  to  testify  that  he  had  examined 
the  records  of  the  court  and  had  the  papers  in  the  case  men- 
tioned, that  Walpole  was  the  attorney  for  the  appellant,  and 
that  the  cause  was  on  the  docket  for  eleven  terms.    The. 
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objection  was  on  the  ground  tiiat  the  evidence  was  not  the 
best  to  prove  the  facts.  It  does  not  appear  from  the  evidonce 
that  the  witness  relied  upon  the  papers  to  enable  htm  to 
state  that  Walpole  was  'appellant's  attorney.  He  had  the 
papers  in  the  cause,  it  is  true,  but  Ms  statement  was,  that 
Walpole  was  the  attorney  for  the  appellant.  Kknball  was 
an  attorney  and  testified  that  the  value  of  the  services  of 
Walpole  in  one  case  were  fifty  dollars,  and  twenty-five  dol- 
lars in  another.  No  objection  was  made  to  his  testifying  or 
to  any  of  his  evidence. 

We  have  exanrined  the  evidence  and  cannot  say  that  it 
does  not  sustain  the  finding  of  the  court. 

The  services  proved  amounted  to  two  hundred  and  forty- 
one  dollars  and  twenty-five  cents.  He  had  given  the  appellant 
credit  for  thirty^ve  dollars,  and  one  of  the  appellee's  wit- 
nesses proved  forty  dollars  of  the  set-off  pleaded,  making 
seventy-five  dollars  to  be  deducted.  The  judgment  was  for 
one  hundred  and  sixty-six  dollars  and  twent}*-five  cents. 
The  damages  were  not  excessive. 

The  judgment  of  the  said  Mackm  Common  Pleas  is 
affirmed,  with  costs  and  five  per  cent,  damage 


WiTz  V.  Hatmes. 

JUKSmcnos.—Fvreiile  Entry  and  Detainer^ — ^The  stMbote  coflfeni  jonsdiD- 
tion,  in  cases  of  forcible  entiy  and  detainer,  upon  justices  4)f  .tbe  peace  and 
also  upon  courts  of  common  |4eas. 

Same. — Qmrt  of  Commm  PUas^^^ln  the  court  of  ooauwm  pleas,  where  it  Hid 
not  appear  upon  the  £ueof  Ihe^OBuplainf,  or  by  «  subsequent  phmdiny  iuBfii.i 
as  the  statute  required,  that  the  title  to  real  estate  was  inissai^  Ihe'  juiwdirtipB 
of  the  court  was  not  ousted.  ^ 

From  the  White  Conmion  Pleas. 

A.  W.  Reynolds,  %  H.  Matlock,  %  B.  Dauis^  and  51  A. 

\iff,  for  appellant 
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WoRDEN,  J. — Complaint  by  Haynes  against  Witz  for  forci- 
bly detainer.  It  is  alleged  in  the  complaint,  in  substancQ, 
that  the  plaintiff  is  the  owner  by  leasehold  of  certain 
described  lots  in  the  town  of  Monticello,  in  said  county,  and 
entitled  to  the  possession  thereof;  that  "  on  or  about  the 
15th  day  of  November,  1870,  the  defendant  entered  upon 
*and  took  possession  of  said  real  estate,  and  with  menaces, 
treats,  force,  and  arms,  unlawfully  detained  the  possession 
thereof,  and  still  unlawfully  and  forcibly  deftains  the  posses- 
sion of  said  real  estate  from  the  plaintiff;  wherefore/'  dtc. 

Answer  of  general  denial,  trial  by  jury,  verdict  and  judg- 
ment for  the  plaintiff,  over  a  motion  in  arrest  made  by  the 
idefendant. 

The  only  que^on  made  here  relates  to  the  jurisdiction  of 
the  court  below.    The  counsel  for  the  appellant  claim  that  . 
as  the  title  to  real  estate  was  put  in  issue  by  the  answer  of 
general  denial,  the  court  of  conunon  pleas  had  no  jurisdic* 
tion  of  the  cause. 

The  statute  confers  jurisdiction  in  such  cases  upon  justi- 
ces of  the  peace.  2  G.  &  H.  632,  sec.  12.  Also  upon  the 
court  of  common  pleas.  Id.  630,  note :  ''  Where  the  question  of 
title  to  real  estate  is  incidentally  put  in  issue  in  a  case  in  which 
jurisdiction  is  expressly  conferred  on  the  court  of  common 
j>leas,  its  jurisdiction  is  not  thereby  ousted."  Baurgette  v. 
HuUnger,  30  Ind.  296. 

But,  assuming  that  this  view  may  not  be  conclusive  of  the . 
matter,  we  proceed  to   inquire  whether  the  question  was 
raised  below  in  such  a  manner  as  to  oust  the  court  of  juris- 
diction. 

.  The  evidence  is  not  in  the  record,  and  if  title  to  real  estate 
is  put  in  issue  at  all,  it  is  by  the  answer  to  the  complaint; 
But,  as  we  have  seen,  the  statute  confers  jurisdiction  upon 
the  court  of  common  pleas  in  this  class  of  actions,  and  it 
^ould  be  quite  illogical  to  say  that  a  denial  of  the  cause  of 
action  takes  away  the  jurisdiction  of  the  court  to  hear  and 
determine  the  very  matter  which  the  statute  authorizes  it  to 
try.    Bu^  coniDcding  that  the  aaswar  might  put  in  issue  the 
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tide  to  real  estate,  it  was  not  verified  by  affidavit,  as  was 
required,  in  order  to  oust  the  jurisdiction  of  the  court  below. 
The  amended  nth  section  of  the  common  pleas  act,  2  G.  & 
H.  22,  provides,  that  "when  it  appears  upon  the  face  of  the 
complaint  or  by  other  legitimate  pleadings  verified  by  affi- 
davit, that  the  title  to  real  estate  is  in  issue  in  the  common 
pleas  court  of  any  county,  the  cause,  with  the  papers,  and  a 
transcript  of  the  entries  of  record  shall  be  transferred  to 
the  circuit  court  of  the  same  county,  and  there  stand  for 
trial,"  etc. 

Here  it  did  not  appear  on  the  face  of  the  complaint  that 
the  title  to  real  estate  was  in  issue,  nor  was  there  any  subse- 
quent pleading,  verified  as  the  statute  requires,  filed  in  the 
cause.  The  jurisdiction  of  the  court  below  was  not  ousted. 
Bourgette  v.  Hubinger^  supra. 

The  judgment  below  is  affirmed,  with  costs. 


Barger  et  al.  t^.  Manning. 

Supreme  Court. — Notice  to  Oh  Parties. — ^Where  a  part  only  of  tne  defendants 
in  a  judgment  i^ipeal  therefrom  to  the  Supreme  Court,  without  notice  to  the 
other  defendants  in  accordance  with  section  551  of  the  code,  the  appeal  will 
be  dismissed. 

From  the  Jay  Common  Pleas. 

A.  B.  yetmare^  %  W.  Gordon,  T.  M.  Browne,  and  R.  N. 
Lamb,  for  appellants. 

y.  W,  Headington  and  /.  Allnum,  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants  and  William  W.  Goodrich,  upon  promissory 
notes.  There  was  judgment  in  favor  of  the  plaintiff  against 
all  the  defendants,  Goodrich  having  made  default,  and  a  ver* 
diet  having  been  obtained  against  the  other  two  defendant^^ 
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who  appeal,  and  in  whose  names  only,  as  appellants,  errors 
have  been  assigned.     In  accordance  with  numerous  decisions 
of  this  court,  the  appeal  must  be  dismissed  for  failure  to 
comply  with  sec.  551,  p.  270^  2  G.  &  H. 
The  appeal  is  dismissed,  with  costs. 


Whitehurst  v.  The  State. 

« 

Criminal  Law. — ConviOum  after  Repeat  of  Lam, — ^The  act  of  February  27th, 
1873  (Acts  1873,  P-  '5^)*  ^^  regulate  the  sale  of  intoxicating  liquors,  con- 
tains no  provbion  saving  prosecutions  pending  at  the  time  of  its  passage,  and 
as  it  repealed  all  laws  in  conflict  with  any  of  its  provisions,  a  judgment  ren- 
dered in  such  an  action  for  a  violation  of  the  previous  law  is  without  foundai* 
tion,  even  if  rendered  on  a  plea  of  guilty. 

From  the  Allen  Criminal  Circuit  Court. 

Z.  Newberger^nd.  %  A,  Holntan^  for  appellant. 
y.  C.  Denny ^  Attorney  General,  for  the  State. 

OsBORN,  J. — On  the  8th  day  of  February,  1873,  the  grand 
jury  returned  into  open  court  an  indictment  against  the 
appellant,  for  retailing  intoxicating  liquor  without  license. 
On  the  27th  of  the  same  month,  an  act  to  regulate  the  sale 
of  intoxicating  liquors,  etc.,  was  approved.  Acts  1873,  p.  15 1. 
On  the  1 2th  day  of  March  following,  the  defendant  appeared 
in  open  court  and  pleaded  guilty,  and  a  fine  often  dollars  was 
assessed  against  him,  and  a  judgment  rendered  thereon  in 
the  usual  form.  On  the  14th  day  of  the  same  month,  and  at 
the  same  term  of  the  court,  the  appellant  moved  the  court 
to  set  aside  the  judgment.  His  motion  was  overruled,  and 
he  excepted. 

The  errors  assigned  are : 

1st.  In  overriding  the  motion  to  set  aside  the  judgment. 

2d.  In  rendering  the  judgment  against  him. 
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The  act  of  February  27th,  1873,  repealed  all  laws  in  con- 
ffict  with  any  of  its  provisions.  Sec.  "20,  p.  157,  Acts 
1'873.  The  act  in  force  when  tlie  offence  was  committed, 
and  under  which  the  indictment  was  fotind,  had  therefore 
been  repealed  before  the  conviction  of  the  appellant 

In  Taylor V,  The  State ^  7  Blackf  93,  if  is  said:  "No  prin- 
ciple is  better  settled  than  that  a  conviction  can  not  take 
place  after  the  repeal  of  a  violated  law,  unless  the  repealing 
act  contain  a  provision  for  that  purpose."  Sprigs  v.  The 
State^  2  Ind.  75 ;  The  State  v.  Loydy  2  Ind.  659. 

The  act  of  1873  contains  no  provision  saving  prosecutions 
then  pending.  The  result  is,  tjiat  the  judgment  was  ren- 
dered without  any  law  for  it  to  rest  upon.  In  such  a  case 
Und  under  such  circumstances,  it  can  make  no  difierence 
that  the  judgment  was  rendered  on  a  plaa  of  guiky. 

The  judgment  *^of  the  said  Allen  Criminal  Circuit  Court 
fe  reversed.  TTie  cause  is  remanded,  with  instructions  to 
said  court  to  set  aside  said  judgment  and  permit  the  appel- 
lant to  withdraw  his  plea  of  guilty,  and  discharge  him  £rom 
further  prosecution  or  custody  on  said  indictment. 


Brown  et  al.  r.  Browk. 

^hiXm'^ConsfttuHon  of. — Pariitum,^-K  testator,  having  four  childreli,  all 
tuinots,  by  SiU  ^wiU  provided  that  the  widow  should  have  the  maiiagettaft  dt 
his  real  estate  until  the  oldest  son  should  arrive  at  tnv«enty<*one  yean  of  ag^ 
and  use  the  proceeds  for  the  support  of  the  family  and  to  keq)  the  propoQ^ 
in  order,  and  provided  that  the  surplus  -might  be  put  at  interest  for  the  use  of 
'£he  widow  and  children ;  and  when  the  oldest  son  should  arrive  at  the  age  of 
twenty-one  years,  his  share  of  the  real  estate  should  be  set  off  to  him;  and 
that  the  other  heirs,  as  they  should  respectively  become  of  full  age,  shooM 
have  their  respective  shares  set  off  to  them.  Alter  becemiiig  of  age,  uA 
while  the  other  children  were  minors,  the  oldest  son  broqght  an  actioo  for 
paxtitiony  making  the  ivill  a  pact  of  his  oom|dainty  and  asked  for  entire  par- 
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tition  amoi^aU  the  faein;  and  the  widow  for  hexself,  and  as  guardian  of  the 

minor  haiis,  aaswecedrasldng  that  full  paitition  be  made. 
MlrU,  that  the  widow  was  entitled  to  have  one-third  of  the  real  estate  set  ofif  to 
■  her,  and  the  oldest  sou  one-fourth  of  the  residue  set  off  to  him,  and  that  the 

minor  heirs  were  not  entitled  to  have  partition. 
Practicr* — £xeeptiou  to  Finding, — ^Whcre  there  is  no  special  finding  by  the 

court  according  to  section  341  of  the  code  (2  G.  &  H.  207),  a  mere  exception 

to  the  finding  of  the  court,  noted  by  the  clerk,  does  not  put  a  question  upon 

the  record  to  be  reviewed  by  the  Supreme  Court. 

From  the  Floyd  Circuit  Court. 

M.  C.  KerrdXid  W.  X  //&^,  for  appellants. 
D.  IV.  LaFoi/eUe,  for  appellee. 

Downey,  C.  J. — ^The  art>ellee  filed  his  petition  for  the 
partition  of  certain  real  estate  against  John  H.  Brown,  James 
A.  Brown,  Charles  Brown,  and  Catharine  Brown,  guardian, 
letc.  It  is  alleged  that  John  Brown,  now  deceased,  was  the 
owner  in  fee  simple  of  the  real  estate ;  that  he  was  the  father 
of  the  petitioner  and  of  all  the  defendants,  except  said 
Catharine,  who  was  his  widow  and  is  their  duly  appointed 
guardian,  and  that  she  is  now  the  wife  of  one  Hiram  Hopper. 
It  is  further  stated  that  said  John  Brown  died  testate,  in  1852;, 
and  devised  his  estate,  real  and  personal,  to  his  said  widow 
and  children  as  set  forth  in  his  will,  a  copy  of  which  is 
filed  with  the  complaint ;  that  the  petitioner  is  now  of  the 
age  of  twenty-one  years ;  that  John  H.  Brown  is  of  the  age  ot 
nineteen  years^  James  A.  is  of  the  age  of  seventeen  years^ 
and  Charles  is  of  the  ^e  of  fifteen  years  j  that  it  will  pro- 
mote the  interest  of  all  the  co-owners  to  have  full,  complete,, 
and  final  partition  of  said  real  estate  now  made  among^  the 
persons  entitled  thereto,  to  wit :  One-third  part  thereof  in 
value  to  said  Catharine  Hopper,  one-fourth  of  the  remain- 
ing two-thirds  thereof  in  value  to  each  of  the  other  parties 
hereto.  Partition  accordingly  is  asked.  Two  clauses  of  the 
will  are  brought  in  question ;  the  second,  which  is  as  fol- 
lows :  "  I  will  that  my  wife,  Katharine  Brown,  shall  have 
the  management  of  my  real  estate  until  my  son  William 
Brown  arrives  at  twenty-one  years  of  age,  and  that  she  may 
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use  the  proceeds  of  the  farm  whereon  we  now  reside,  or  so 
much  thereof  as  may  be  necessary  for  the  support  of  the 
family  and  to  keep  the  property  in  order ;  the  overplus,  if 
'any,  may  be  put  out  at  interest  for  the  benefit  of  my  wife 
and  children;"  and  the  seventh,  which  reads  as  follows: 
"  When  my  son  William  Brown  shall  arrive  at  twenty-one 
years  of  age,  that  he  shall  be  entitled  to  have  his  share  of 
my  personal  estate  set  apart  to  him,  together  with  his  part 
of  the  real  estate;  also,  that  the  other  heirs,  as  they  arrive 
at  twenty-one  years  of  age,  to  have  theirs  respectively  set 
apart  to  them." 

Catharine  Hopper,  for  herself  and  as  guardian  of  the  other 
defendants,  answered,  admitting  the  facts  as  stated  in  the 
petition  and  uniting  in  the  request  for  full  and  final  partition. 

The  court  upon  the  hearing  found  that  Catharine  Hopper 
was  the   owner  in  fee  simple  of  an  undivided  third  part  of 
the  real  estate ;  that  William  Brown,  having  attained  to  the 
age  of  twenty-one  years,  is  entitled  to   one-fourth  of  the 
remaining  two-thirds  of  said  real  estate  in  fee  simple ;  and 
that  the  defendants  John  H.  Brown,  James  A.  Brown,  and 
Charles  Brown,  had  not  yet  attained  to  the  age  of  twenty- 
one  years  respectively,  and  were  not  therefore  yet  entitled, 
under  said  will,  to  any  of  the  said  real  estate.     The  court 
further  found  that  said  Catharine  and  William  were  entitled 
to  have  partition,  so  that  their  shares*  should  be  set  off  to 
them  respectively,  and  that  the  said  John    H.,   James  A., 
and  Charles  were  not  entitled  to  partition.     To  this  they 
excepted.     Amotion  for  a  new  trial  was  made  by  said  last 
named  defendants,  which  was  overruled,  to  which  they  again 
excepted.     From  that  part  of  the  judgment  of  the  court 
denying  them  partition,  the  said  John  H.,  James  A.,  and 
Charles  Brown  appealed  to  this  court. 

The  errors  assigned  are  the  following:  i.  That  the 
circuit  court  improperly  refused  partition  to  said  appellants. 
2.  That  the  findiag  of  the  court  was  not  sustained  by  suffi- 
cient evidence.  3.  That  the  finding  was  contrary  to  law. 
4.    The  refusal  to  grant  a  new  trial. 
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There  is  no  special  finding  by  the  court  according  to  sec- 
tion 341  of  the  code,  2  G.  &  H.  207.  So  that  a  mere  excep- 
tion to  the  finding  could  not  put  a  question  upon  the  record  to 
be  brought  to  this  court.  The  finding  is  not  made  at  the 
request  of  a  party,  is  not  signed  by  the  judge,  nor  is  it  set 
out  in  any  bill  of  exceptions.  The  mere  exception  to  the 
finding  of  the  court  noted  by  the  clerk  does  not,  under  the 
first  assignment  of  error,  present  any  question.  The  other 
assignments  are  all  embodied  under  the  fourth,  the  refusal 
to  grant  a  new  trial.  The  grounds  of  the  motion  were,  that 
the  finding  of  the  court  was  not  sustained  by  the  evidence 
and  was  contrary  to  law.  The  question  is,  whether  the 
court  upon  the  pleadings,  for  it  does  not  appear  that  any 
evidence  was  offered,  should  have  awarded  partition  in  favor 
of  the  infant  devisees,  as  well  as  in  favor  of  the  widow  and 
the  adult  son.  If  we  were  to  take  the  second  clause  of  the 
will  alone  into  consideration,  it  would  seem  to  be  the  inten- 
tion of  the  testator  that  the  real  estate  should  remain  undi- 
vided and  subject  to  the  control  of  his  widow,  with  the  right 
in  her  to  use  the  proceeds  for  the  support  of  the  &mily,  etc, 
only  until  William  should  arrive  at  the  age  of  twenty-one 
years.  But  taking  this  clause  in  connection  with  the 
seventh,  it  seems  pretty  evident  that  the  intention  was,  that 
only  William's  share  should  then  be  set  off,  and  the  other 
shares  as  the  owners  thereof  arrived  at  the  age  of  majority. 
In  the  seventh  clause  it  is  said,  when  William  shall  arrive  at 
twenty-one  years  of  age  he  shall  be  entitled  to  have  his 
share  of  the  personal  estate  set  apart  to  him,  together  with 
his  part  of  the  real  estate ;  also,  that  the  other  heirs,  as  they 
arrive  at  twenty-one  years  of  age,  are  to  have  theirs  respect- 
ively set  apart  to  them.  This  language  seems  almost  too  plain 
to  admit  of  any  doubt  Assuming,  then,  that  the  question 
must  be  governed  by  the  construction  to  be  put  upon  the  will, 
we  must  hold  that  the  ruling  of  the  circuit  court  was  correct. 
It  is  expressly  provided  by  statute,  that  the  court  shall  not 
order  or  affirm  partition  of  any  real  estate  contrary  to  the 
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intention  of  a  testator  expressed  in  his  will.    2  G.  &  H.  363, 
sec,  10. 
The  judgment  is  affirmed,  with  costs. 


Starr  v.  Earle  et  au 

CONTliACT. — Contidtr&tum. — Promissory  Note.-^lh/^  makers- of  a  promiauiy 
note  mortgaged  their  personal  property  to  a  third  person  to  secnve  to 
such  person  a  debt  due  from  the  mortgagors,  and  the  mortgagee  was  placed  in 
possession  of  the  mortgaged  property,  and  was  sdling  the  same,  to  make  the 
amount  due,  under  a  power  of  sale  contained  in  the  mortgage,  and  while  ss 
engaged  he  agreed  with  the  holder  of  the  note  made  by  the  mortgagois  that 
if  he  could  save  enough  out  of  the  mortgaged  goods  to  pay  his  own  debt 
and  the  amount  of  the  note,  he  would  pay  the  note,  and  as  evidence  of 
the  agreement  he  placed  his  name  on  the  note. 

ifeid,  that  if  he  failed  to  realize  enough  from  the  sale  of-  the  goods  to  satisfy  his 
own  debt,  he  could  not  be  held  liable  on  the  note,. there  being  no  considen^ 
tion  to  support  the  execution  of  the  note. 

Same. — To  constitute  a  valid  consideration,  there  must  be  some  benefit  to  the 
promisor,  or  to  a.  third  person,  or  some  loss  or  inconvenience  to  the 
promisee. 

Same. — A  mere  naked  promise  to  pay  the  already  existing  debt  of  another^ 
though  in  writing,  if  without  a  new  consideration,  is  void. 

From  the  Putnam  Circuit  Court. 

Smiley  &  Neff^  for  appellant. 

D.  E,   Williamson  and  A.  Daggy,  for  appellees. 

OsBORN,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant,  Robert  Lienberger,  and  Wallace  W.  Rogers. 

The   complaint    alleges  that  the  defendants  on  the— 

day  of  December,  1869,  executed  to  the  plaintiffs  their  note 
for  the  sum  of  two  hundred  and  fifty-five  dollars  and  sixty- 
four  cents,  payable  one  day  after  its  date,  and  that  it  is 
unpaid.  The  action  was  commenced  on  the  sth  day  of 
March,  1872.  Process  was  returned  not  found,  and  the 
caiuse  was  continued  as  to  Lienberger  and  Rogers.  Starr,  the 
appellant,  appeared  and  filed  an  answer. 
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The  answer  alleges  that  he  signed  the  note  under  the  fdU 
lowing  circumstances :  That  the  note  had  been  placed  in 
the  hands  of  attorneys  for  colkction ;  that  it  had  been  sigoeci 
and  delivered  by  his  co-defendants  to,  and  accepted  by,  tlHi 
plaintiffs  more  than  one  year  before  he  signed  his  naaie  to. 
it;  that  his  qo-defendant3  were  indebted  to  him  in  the  sum 
of  twenty-five  hundred  dollars,  secured  by  a  valid  chattel 
mortgage,  executed  by  them  ta  him  upon  a  stock  of  goods^ 
which  was  duly  recorded ;  that  he  was  in  possession  of  tho 
goods,  and  engaged  in  selling  them,  under  a  power  of  sal^ 
in  the  mortgage,  to  make  the  money  due  from  them  ti^ 
him.  Whilst  so  engaged  in  disposing  of  the  goods,  one 
of  the  attorneys  of  the  plaintifTs  called  upon  him  and; 
enquired  if  he  could  save  enough  out  of  tht  goods^  aftes- 
paying  himself  and  the  expense  of  the  sale,  to  pay  ther 
plaintiff's  claim ;  he  answered  that  he  thought  he  could;, 
thaJt  if  he  could,  he  would  apply  it  in  payment  of  the  plain*-* 
tifTs  note.  Some  tin\fi  afterward,  and  before  the  goods  wero) 
all  sold,  the  same  attorney  called  upon  him  again  and  pro*- 
posed  that,  he  should  sign  his  name  to  tibe  note,  as  die 
plaintiffs  were  a  little  restless,  and  that  would  show  to  them, 
that  he  would  carry  out  his  promise  to  apply  the  overplus^ 
upon  the  note  in  good  faith ;  that  he  did  then  and  there 
-write  his  name  under  the  names  of  his  co*d^fendants,  and 
for  no  other  or  difTerent  consideration  whatever.  He  further 
alleges  that,  ailer  disposing  of  all  the  goods  mortgaged,  ha- 
did  not  receive  enough  to  pay  his  claim  by  six  hundred- 
dollars  ;  that  his  co-defendants  were  both  wholly  insolvent 
at  the  time  he  signed  the  note  and  have  been  ever  since. 

A  demurrer  was  filed  to  that  answer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defence.  The 
demurrer  was  sustained,  to  which  an  exception  was  taken. 
The  appellant  refused  to  amend,  and  final  judgment  was  ren- 
dered against  him  for  the  amount  of  the  note. 

The  demurrer  ought  to  have  been  overruled.    The  facts 
alleged  in  the  answer  were  a  bar  to  the  action. 
^     A  valid  consideration  for  a  promise  is  of  the  very  essence 
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of  a  contract,  and  must  exist  although  the  contract  be 
reduced  to  writing ;  otherwise  the  promise  is  void.  Chitty 
Contracts,'  26-7.  It  need  not  be  of  benefit  to  the  party 
making  the  promise.  It  must  be  of  some  benefit  to  him- 
self or  to  a  third  person,  or  some  injury,  loss,  or  inconven- 
ience to  the  promisee.  Id,  29.  A  mere  naked  promise  to 
pay  the  already  existing  debt  of  another  without  a  new  con- 
sideration is  void.  Leonard  v.  Vredenburgh^  8  Johns.  29; 
Chitty  Con.  52;  Story  Con.  356,  sec.  433. 

The  facts  stated  in  the  answer  show  that  there  was  no 
consideration  for  the  execution  of  the  note  by  the  appellant 
The  note  had  been  made  and  accepted  by  the  payees.  The 
appellant  had  not  been  in  any  way  connected  with  it.  There 
was  to  be  no  forbearance  nor  any  loss  or  inconvenience  to 
the  payees,  in  consideration  of  signing  the  note.  The  sole 
and  only  consideration  for  it  was  to  sfiow  to  the  payees 
that  he  intended  to  act  in  good  faith  and  apply  the  overplus 
on  the  sale  of  the  mortgaged  goods  to  the  payment  of  the 
note. 

.  We  need  not  decide,  in  this  case,  how  &r  he  had  authority 
to  sell  more  of  the  goods  than  was  sufficient  to  pay  his  own 
debt,  or  to  appropriate  the  overplus,  as  his  debt  was  not 
all  paid  by  the  sale  of  the  goods. 

The  judgment  of  the  said  Putnam  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instructions 
to  overrule  the  demurrer  to  the  answer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


The  City  of  Terre  Haute  v.  Lake. 

CrrVd — Contract^  Haw  Made  or  AnnuUedt^Commom  Coumcil, — ^The  coomum 
coimdl  of  a  city  can  only  contract  by  an  ordery  roeolutioii,  or  ordinance, 
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passed  in  the  manner  requixed  hy  statute ;  a&d  when  thus  made,-  it  can  be 
repealed  or  annulled  only  by  a  vote  of  the  coundL 
BAMR^'^PUadiftg. — A  complaint  upon  a  cause  of  action  based  upon  the  tp^Uing 
and  annulling  of  a  contract  by  a  city  must  contain  a  oop/of  the  ordeiB  of 
die  common  council  in  making  and  aniralHng.the  contract. 

From  the  Vigo  Circuit  Court. 

W.  W.  Rumsey,  for  appellant. 

W.  R  McLean,  A.  J.  KeUy,  and  G.  W.  Kleiser,  for  appellee. 

BusKiRK,  J. — ^The  sufficiency  of  the  complaint  is  the  only 
question  presented  by  the  recdrd  for  our  decision. 

Omitting  the  formal  parts,  the  complaint  is  as  ibUotf  s : 
''  The  plaintiff  complains  of  the  defendant  and  says  that 
on  or  about  the  4th  day  of  June,  1872,  the  plaintiff  presented 
a  petition  to  the  common  council  of  the  city  of  Terre  Haute, 
praying  that  the  contract  for  the  removal  of  dead  anims^ls 
from  said  city  be  awarded  to  plaintiff;  that  the  said-council, 

at  Its  regular  session  held  on  the day  of  June,  1872, 

granted  said  petition,  awarding  said  contract  to  plaintiff  for 
the  term  of  five  years ;  plaintiff  to  remove  said  dead  animals 
free  of  charge  to  said  defendant,  within  twelve  hours  after 
receiving  notice  of  the  same ;  plaintiff  to  leave  books  in  dif- 
ferent part»  of  the  city,  that  orders  might  be  4eft  fbr  the 
removal  of  said  dead  animals ;  a  copy  of  said  petition  is  filed 
herewith  and  made  a  part  hereof;  that  plaintiff  was  to  enter 
upon  the  performance  of  said  contract  on  the  loth  day  of 
June,  1872,  but  by  the  special  request  of  the  defendant  did 
not  commence  the  said  performance  until  the  ist  day  of  July, 
1872 ;  that  plaintiff  was  put  to  great  expense  in  making  prepa- 
rations for  the  performance  of  said  contract ;  that  he  entered 
upon  and  commenced  the  performance  of  said  contract  on 
the  1st  day  of  July,  1872,  and  did  and  performed  his  part  of 
the* contract  according  to  the  terms  thereof,  and  was  and  has 
been  ready  and  willing  to  continue  the  performance  and  ful- 
filment of  the  same;  that  on  the day  of  July,  1872,  the 

defendant  wrongfully  and  without  cause  revoked  the  order 
granting  said  petition  and  thereby  hindered,  prevented,  and 
Vol  XLIII.— 31   . 
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discharged  the  plaintiff  from  continuing  the  performance  of 
said  contract,  whereby  plaintiff  has  been  deprived  of  great 
gains  and  profits,  which  he  might  otherwise,  and  would  have 
derived  from  the  continuance  of  the  work  under  the  said 
contract ;  wherefore  plaintiff  says  he  has  been  damaged  to 
the  amount  of  five  thousand  dollars,  and  asks  judgment 
for  five  thousand  dollars  and  other  proper  relief. 

A  copy  of  the  petition  was  filed  with  the  complaint,  but 
no  useful  purpose  would  be  accomplished  by  setting  it  out 

A  demurrer  was  overruled  to  the  complaint,  and  the 
appellant  excepted. 

There  was  issue,  trial  by  jury,  and  a  finding  for  the 
appellee  in  the  sum  of  fifty  dollars.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  was  rendered  on  the  verdict. 

The  error  assigned  is  the  overruling  of  the  demurrer  to 
the  complaint. 

Several  objections  are  urged  to  the  complaint.  The  first 
and  most  important  objection  is,  that  the  action  is  based 
upon  the  orders  of  the  common  council,  granting  to  the  appel- 
lee the  contract  to  remove  the  dead  animals  named  in  the  com- 
plaint, and  the  one  revoking  and  annulling  such  contract, 
and  that  such  orders  or  a  copy  thereof  should  have  been 
filed  with  and  made  a  part  of  the  complaint. 

The  appellee,  by  his  action,  sought  to  recover  from  the 
appellant  damages,  which  he  alleged  he  had  sustained  by 
the  wrongful  act  of  the  common  council  in  repealing  a  pre- 
vious order  and  annulling  a  contract.  The  common  council 
can  only  contract  by  an  order,  resolution,  or  ordinance 
passed  in  the  manner  required  by  the  statute ;  and  where  a 
contract  has  thus  been  made,  it  must  be  repealed  or  annulled 
by  a  vote  of  the  common  council.  It  is  very  manifest  to  us 
that  the  cause  of  action  was  based  upon  such  orders ;  and  it 
is  a  well  settled  rule  of  pleading,  that  where  a  contract  must 
be  in  writing,  the  party  setting  up  such  contract  must  file 
with  the  complaint  the  original  or  a  copy  of  such  contract 
The  case  oiLytle  v.  Lytle^  37  Ind.  281 ,  is  in  express  terms  lim- 
ited in  its  application  to  actions  founded  upon  judgments,  and 
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should  not  be  extended  by  implication  to  other  actions.  If 
these  orders  had  been  filed  with,  and  made  a  part  of,  the 
complaint,  the  court  below  and  this  court  could  have  deter- 
mined whether  there  had  been  a  contract  and  wrongful  vio- 
lation thereof.  We  think  the  complaint  was  bad,  because 
copies  of  such  orders  were  not  filed  with  and  made  a  part 
thereof. 

Other  questions  are  argued  by  counsel,  but  it  will  be  time 
enough  to  decide  them  when  the  complaint  is  so  amended 
that  the  court  below  and  this  court  can  determine,  first, 
whether  there  was  a  contract,  and,  second,  whether  there  was 
a  wrongful  violation  of  such  contract. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded  to  the  court  below,  with  directions  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Klare  et  al.  t/.  The  State. 

Liquor  Law.— /h/^jtiaz/m^  Liqvor,-^Thit  Act  of  F^b.  27th,  1873,  ^dating  to 
the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151)  has  no  provbion  defining 
what  the  words  "intoxicating  liquor"  apply  to. 

Same. — Beer, — Evidence. — The  mere  naked  opinion  of  a  witness  that  common 
brewer's  beer  is  intoxicLting,  founded  upon  no  knowledge  of  its  effects,  or 
of  what  it  is  composed,  or  how  it  is  made,  is  not  sufficient  to  show  that  it  Is 
intoxicating. 

^JMiL—^Judicial  Noiice.'^K  court  will  not  take  judicial  notice  that  common 
brewer*s  beer  is  intoxicating;  and  before  a  party  who  has  sold  such  beer 
can  be  convicted  of  selling  intoxicating  liquor,  it  must  be  proved  that  the  beer 
sold  was  intoxicating. 

From  the  Marion  Criminal  Circuit  Court. 

N.  B.  Taylor^  R  Rand,  and  E.  Taylor,  for  appellants* 
/?.  P,   Parker,  H.  Lee,  y.  B,  Elam,  and  %  C.  Detmy^ 
Attorney  General,  for  the  State. 

OsBORN,  J.-^The  defendants  were  jointly  indicted,  tried. 
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and  convicted  for  selling  intoxicating  liquor  to  Julius  Cook, 
a  minor,  and  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered against  them  for  twenty  dollars  and  costs. 

The  only  question  presented  for  our  consideration  is  on 
the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

Julius   Cook  testified  as  follows :    '^  My  name  is  Julius 
Cook ;  I  was  nineteen  years  of  age  in  May  last ;  I  know  the 
defendants ;  Frederick  Klare  is  a  bar-tenden     The  defendant 
Augustus  Schrader  is  a  bar-tender  also,  both  at  588  South 
Meridian  street,  in  the  city  of  Indianapolis,  Marion  county, 
Indiana.     I  know  my  age,  because  I  recollect  when  I  was 
born.     The  latter  part  of  July  last  I  got  a  glass  of  beer  at 
the  saloon.  No.   588,  above  mentioned,     I  can't  say  posi- 
tively whether  I  purchased  it  or  whether  it  was  given  to  me. 
I  don't  know  what  kind  of  beer  it  was ;  think .  it  was  com- 
mon brewer's  beer ;  can't  say  if  it  was  intoxicating  or  not; 
did  not  intoxicate  me,  but  think  brewer's  beer  is  intoxicating. 
The  defendant  Klare  was  not.there.     I  did  not  get  it  of  him  ; 
think  it  was  the  defendant  Schrader  I  got  it  of;  think  I  gave 
five  cents  for  it.     No  one  was  with  me,  and  I  don't  recollect 
of  any  one  being  in  the  saloon  at  the  time  except  myself 
and  the  person  I  think  I  got  the  beer  of     I  think  I  put  five 
cents  on  the  counter;  don't  know  if  it  was  taken  up  by  any 
one ;  have  been  in  the  saloon  several  times  and  bought  cigars 
and  soda  water."     On  that  evidence  the  State  rested. 

The  defendant  Klare  testified  as  follows;  "I  know  the 
prosecuting  witness  Julius  Cook.  Have  been  acquainted 
with  him  four  or  five  months;  never  sold  him  any  intoxicat- 
ing liquor  of  any  kind ;  don't  recollect  of  ever  seeing  him 
in  the  saloon." 

The  defendant  Schrader  testified  as  follows:  **I  have  kept 
bar  at  the  saloon  588  for  four  or  five  months  past.  H^ve 
been  acquainted  with  the  prosecuting  witness  Julius  Cook 
for  about  ten  months.  Have  no  recollection  of  said  witness 
being  in  said  saloon  to  buy  soda  water  or  cigars,  since  I 
have  been  there.  He  may  have  been  in  the  saloon  since  I 
have  kept  bar  there,  but  not  when  I  was  in.    I  am  not  there 
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all  the  time.  I  never  sold  or  gave  the  prosecuting  witness 
any  intoxicating  liquor  of  any  kind  since  I  have  been  bar- 
tender at  said  saloon.  I  am  sure  of  that.  Prior  to  going 
into  said  saloon  as  bar-tender  I  was  not  in  the  business  of 
selling  liquor.'* 

The  appellants  filed  sq>arate  motions  for  a  new  trial. 
There  was*  no  evidence  against  Klare.  The  prosecuting 
witness,  Cook,  and  Klare  testify  that  he  was  not  there.  He 
had  no  connection  whatever  with  the  sale. 

As  to  the  defendant  Schrader,  we  think  there  was  evi- 
dence before  the  jury  from  which  they  might  find  that  he 
sold  to  Cook  a  glass  of  beer,  and  that  Cook  was  a  minor  at 
the  time.  But  we  do  not  think  that  the  proof  is  sufficient 
to  show  that  the  beer  sold  was  intoxicating.  It  is  true,  the 
witness  swore  that  he  thought  he  bought  brewer's  beer,  and 
also  that  he  thought  that  it  was  intoxicating.  It  was  simply  his 
opinion,  nothing  more.  He  did  not  state  that  he  had  any 
knowledge  of  its  effects,  or  of  the  ingredients  of  which  it 
was  made.  Ther6  is  nothing  in  evidence  showing  that  he 
had  any  knowledge  by  experience,  or  otherwise,  of  the  effects 
of  such  beer,  except  from  that  bought  of  Schrader.  The 
coutt  does  not  take  judicial  notice  that  common  brewer's 
beer  is  intoxicating.  That  is  a  fact  to  be  proved  before 
conviction  can  be  rightly  had  for  selling  intoxicating  liquor. 
It  has  been  held  that  we  take  judicial  notice  that  distilled 
spirits  are  intoxicating.  Cannon  v.  The  State,  i8  Ind.  450; 
Commonwealth  v.  Peckham,  2  Gray,  5 14.  In  Jackson  v.  The 
State ^  19  Ind.  312,  it  was  held  that  where  an  indictment,  under 
the  act  of  March  5th,  1859,  charged  the  sale  of  wine,  the 
court  did  not  judicially  knbw  that  it  was  not  intoxicating. 
The  averment  in  the  indictment  in  that  case  was,  that  the 
defendant  retailed  **  a  quantity  of  intoxicating  liquor  less 
than  a  quart,  to  wit»  one  gill  of  wine.'*  That  act  declared 
that  the  words  ''  intoxicating  liquors"  as  used  in  the  act 
should  apply  to  any  spirituous,  Vinous,  or  malt  liquor,  and  it 
was  urged  by  the  defendant  in  the  case  last  cited,  that  wine 
was  not  intoxicating,  and  that  it  was  not  in  the  power  of  the 
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legislature  so  to  declare  it.  The  court  declined  to  pass  upon 
the  question,  and  held  that  it  did  not  know  judicially  that  it 
was  not  intoxicating,  and  reversed  the  case,  because  it  was 
not  shown  that  the  liquor  was  sold  in  this  State.  In  Tke 
State  V.  MoorCy  5  Blackf.  118,  it  was  held  that  fermented  was 
not  spirituous  liquor.  "  Spirit  is  the  name  of  an  inflammable 
liquor  produced  by  distillation." 

The  act  of  February  27th,  1873.  Acts  1873,  p.  151,  under 
which  the  indictment  in  the  case  at  bar  is  founded,  has  no  pro- 
vision defining  what  the  words  "  intoxicating  liquor  "  apply  to. 
That  clause  of  the  act  of  March  sth,  1859,  is  omitted.  We 
do  not  undertake  to  declare  what  evidence  is  necessary  to 
establish  the  fact  that  the  liquor  sold  was  intoxicating.  We 
do  hold,  however,  that  the  mere  naked  opinion  of  a  witness, 
that  the  liquor  sold  is  intoxicating,  founded  upon  no  knowl- 
edge of  its  effects,  or  of  what  it  is  composed,  or  how  it  is 
made,  is  not  sufficient;  that  we  do  not  take  judicial  notice  of 
the  fact  that  the  kind  of  beer  sold  is  intoxicating,  and  that  it 
must  be  proved  before  a  conviction  can  be  had  for  selling  it 

The  judgment  of  the  said  Marion  Criminal  Circuit  Court 
is  in  all  things  reversed.  The  cause  is  remanded  to  said 
court,  with  instructions  to  grant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


Wilson  et  al.  v.  Root  et  al. 

Practice.— 5«/r«»/  Omrt.^New  Triai.— The  Supreme  Court  has  no  power 
to  grant  a  new  trial ;  when  a  motion  for  a  new  trial  has  been  made  and  has 
been  ruled  upon  by  an  inferior  court,  its  ruling  may  be  reviewed  in  the  Supreme 
Court,  when  the  grounds  upon  which  the  court  acted  are  properly  shown  ty 
the  record,  and  when  it  is  assigned  for  error  that  the  court  improperly  orer- 
ruled  or  granted  the  motion. 

S^MAY^^Assignment  of  Error.-^Matten  which  arc  reasons  for  a  new  trial  in 
the  court  below  should  not  be  assigned  as  error  in  the  Supreme  Cooit 
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Same. — It  is  not  tnox  for  which  a  judgment  will  be  reversed,  that  a  demurrer 
has  been  sustained  to  paragraphs  of  an  answer,  when  the  general  denial  was 
pleaded,  and  the  special  matters  alleged  m  answer  might  be  proved  under  the 
general  denial. 

Damages. — Undertaking'  in  Attachment, — In  an  action  on  an  undertaking  in 
attachment,  where  both  the  action  and  the  attachment  proceeding  have  been 
defeated,  the  reasonable  attorney's  fees  of  the  defendant  in  the  action  in  which 
the  attachment  is  sued  out,  for  defending  both  the  action  and  the  attachment, 
may  be  included  in  the  damages. 

Same. — ^There  can  be  no  discrimination  in  such'case  between  attorney's  fees  for 
services  rendered  before  and  after  a  change  of  venue  from  the  county  granted 
on  the  application  of  the  defendant. 

From  the  Wayne  Circuit  Court 

W.  A.  PeeUe^  H.  C.  Fox,  and  W.  S.  Ballenger^  for  appel- 
lants. 

y.  p.  Siddall  and  C,  H.  Burchenal^  for  appellees. 

Downey,  C.  J. — Wilson  and  Lowry  sued  the  appellees  in 
the  Wayne  Common  Pleas,  and  in  connection  with  their 
action,  and  as  authorized  by  the  code,  they  took  out  an 
attachment  against  the  property  of  the  appellees,  and  for  that 
purpose  executed  an  undertaking  with  security,  in  which 
^ey  undertook  that  they  would  duly  prosecute  their  pro- 
ceeding in  attachment  in  the  action,  and  pay  to  the  defend- 
ants all  damages  which  they  might  sustain  if  their  pro- 
ceedings should  be  wrongful  and  oppressive.  The  attachment 
went  into  the  hands  of  the  sheriflf)  and  by  virtue  of  it  he 
seized  six  thousand  dollars  of  bank  stock  owned  by  the 
attachment  defendants.  A  change  of  venue  was  granted 
in  the  action  from  the  Wayne  to  the  Union  Common  Pleas, 
at  the  instance  of  the  appellees,  where,  ailer  issues  were 
found,  there  was  a  trial  and  final  judgment  for  the  appellees, 
not  only  as  to  the  attachment,  but  also  as  to  the  existence  of 
any  cause  of  action  against  them. 

This  was  an  action  by  the  appellees  against  the  appellants 
on  the  undertaking  which  was  executed  and  iiled  in  that 
case  by  the  appellants.  In  the  complaint  the  plaintifis  allege 
the  commencement  of  the  action  by  the  appellants,  Wilson 
and  Lowry,  against  them,  on  the  i6th  day  of  July,  1866,  to 
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recover  the  sum  of  four  thousand  one  hundred  and  ten  dol- 
lars, which  they  alleged  was  due  to  them  from  the  plaintiff 
herein,  the  execution  of  the  said  undertakings  which  is  made 
part  of  the  complaint,  and  a  copy  thereof  filed,  the  issuing 
of  the  order  of  attachment  by  the  clerk  against  the  property 
of  the  plaintiffs,  the  delivery  of  the  same  to  the  sheriff,  the 
seizure   of  ^aid  bank  stock  by  him ;  that  the  attachment 
continued  in  force  from   the  i6th  day  of  July,  1866^  until 
the  6th  day  of  December,  1867,  on  which  last  named  day,  it 
is  alleged,  said  cause  was  tried  in  the  said  Union  Common 
Fleas,  and   a  judgment  thereon  rendered  in  favor  of  the 
plaintiffs  in  this  action  and  against  the  defendants  herein.     It 
is  then  alleged  that  the  said  proceedings  of  the  said  Wilson 
and  Lowry  were  wrongful  and  oppressive,  in  this,  to  wit: 
that  plaintiffs  did  not  owe  and  were  not  indebted  to  them  in 
the  said  sum  of  four  thousand  one  hundred  and  ten  dollars, 
or  in  any  sum  whatever,  and  the  said  suit   was  wrongfully 
and  vexatiously  commenced  and  prosecuted,  for  the  purpose 
of  harassing  the  plaintiffs  and  extorting  money  from  them ; 
that  at  the  time  of  the  commencement  of  said  suit,  the  plain- 
tiffs  resided  in  the  city  of  Cincinnati,  Ohio,   where  their 
business  was  carried  on,  and  where  they  had  property  sub- 
ject to  execution  more  than  sufficient  to  satisfy  the  amount 
claimed  by  said  Wilson  and  Lowry  in  said  suit ;.  and  by  the 
seizure  and  attachment  of  said  property  the  plaintiffs  were 
compelled  to  incur  great  expense  in  travelling  to  the  county 
where  the  suit  was  pending,   and  employing  attorneys  to 
defend  said  suit,  and  they  lost  a  great  deal  of  time  in  so  doing, 
while  they  were  compelled  to  neglect  their  legitimate  bust" 
ness ;  and  they  were  also  compelled  to  bring  their  books  and 
papers  from  their  office  in    Cincinnati  into  court,  whereby 
great  inconvenience  and  damage  were  occasioned  to  their 
business,  and  also  to  bring  their  bookrkeeper  as  a  witness 
upon  the  trial,  he  being  a  material  witness  for  them,  and  the 
matter  involved  in  said  suit  being  of  such  a  nature  that  bis 
deposition  could  not  be  taken  so  as  to  answer  the  purpose ; 
and  plaintif{s  were  also  compelled  tp  pay  out  }^ge  suflis  of 
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money  for  the  taking  of  depositions  to  be  used  in  the  said 
cause,  and  they  were  also  deprived  of  the  use  of  said  prop- 
erty during  the  continuance  of  said  attachment  and  were 
prevented  from  disposing  of  the  same,  whereby  they  sus- 
tained grreat  damage  ;  and  plaintiffs  say  that  by  reason  of 
the  commencement  and  prosecution  of  said  attachment  pro- 
ceedings against  them  in  manner  aforesaid,  they  sustained 
damage^  as  aforesaid,  in  the  sum  of  one  thousand  dollars, 
iirhich  damage  remains  due  and  wholy  unpaid,  for  which  sum 
they  demand  judgment.  The  defendants  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  TMs  demurrer  was  overruled, 
and  the  defendants  excepted. 

The  defendants  then  answered  in  five  paragraphs :  ist. 
A  general  denial.  2d.  That  all  the  damages  sustained  by 
the  plaintifis  grew  out  of  the  action  brought  by  Wilson  and 
Lowry  against  them  and  their  defence  of  the  same,  and  not 
out  of  the  att^hment  or  the  defence  of  the  same.  3d.  That 
the  plaintiffs  did  not  pay  out  any  money  whatever  or  incur 
any  loss  by  reason  of  the  issuing  of  said  attachment.  4th. 
That  the  attachment  was  properly  and  legally  issued  against 
the  property  of  the  defendants,  they  being  at  thb  time  and 
still  being  residents  of  the  State  of  Ohio.  5th.  This  para- 
graph was  by  Wilson  only,  alleging  his  discharge  in  bank* 
ruptcy. 

The  plaintiffs  demurred  separately  to  the  second,  third, 
fourth,  and  fiflh  paragraphs  of  the  answer,  on  the  ground 
that  neither  of  them  stated  facts  sufficient  to  constitute  a 
defence  to  the  action.  The  court  sustained  the  demurrer  to 
the  second,  third,  and  fourth  paragraphs,  and  the  defendants 
excepted.  The  plaintiffs  filed  a  reply  by  general  denial  to  the 
fiflh  paragraph.  Sylvester  Johnson,  one  of  the  defendants, 
filed  a  pleading  alleging  that  he  was  surety  in  the  under- 
taking for  the  other  defendants. 

The  cause  was,  by  agreement  of  the  parties,  tried  by  the 
court,  and  there  was  a  finding  by  the  court,  which  is  spo- 
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ken  of  in  the  record  and  in  the  brief  of  counsel  for  the 
appellants  as  a  special  finding.  It  does  not  appear  to  have 
been  made  at  the  request  of  the  parties  or  any  of  them,  is 
not  signed  by  the  judge,  nor  incorporated  in  a  bill  of  excep- 
tions. 

The  defendants  moved  the  court  for  judgment  on  the 
special  finding  of  the  court,  and,  in  the  same  motion,  for 
judgment  in  their  favor  notwithstanding  the  finding  of  the 
court.  The  court  overruled  this  motion,  and  the  defendants 
excepted. 

The  defendants  then  moved  the  court  for  a  new  trial,  for 
the  reasons  following:  ist.  Because  the  damages  were 
excessive.  2d.  Error  of  the  court  in  the  assessment  of  the 
amount  of  the  damages,  the  same  being  too  large.  3d.  The 
finding  and  judgment  of  the  court  are  not  sustained  by  suf- 
ficient evidence.  4th.  The  finding  and  judgment  are  con- 
trary to  law.  Sth.  Error  of  law  by  the  court  in  the  trial 
and  proceedings  of  said  cause,  in  this,  to  lyit :  ist.  The 
court  improperly  overruled  a  demurrer  to  the  complaint 
2d.  The  court  improperly  sustained  demurrers  to  the  second, 
third,  fourth,  and  fifth  paragraphs  of  the  answer.  3d.  The 
court  improperly  permitted  the  plaintiff  to  read  in  evidence 
the  undertaking  sued  on,  and  the  attachment,  and  the  record 
certified  by  the  clerk  of  Union  county.  4th.  The  court 
improperly  refused  to  allow  the  defendant  to  ask  the  ques- 
tions in  writing  numbered  one,  two,  three,  four,  five,  six,  seven, 
eight,  nine,  and  ten,  respectively,  to  which  the  defendants  at 
the  time  excepted.  5th.  That  the  court  improperly  over- 
ruled defendants'  motion  in  writing  to  suppress  the  deposi- 
tions of  G.  G.  Root  and  A.  E.  Smith,  as  to  the  defendants 
John  W.  Wilson  and  James  Lowry.  6th.  The  court  permit- 
ted the  plaintiff  to  give  in  evidence  the  testimony  marked 
objected  to  by  the  judge  in  the  minutes  taken  by  him.  7tb. 
Error  of  the  court  in  overruling  the  motion  of  the  defend- 
ants for  judgment  in  their  favor  on  the  findings  of  the 
court. 

Tliis  motion  was  overruled  by  the  courts  and  the  defend- 
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ants  again  excepted.  Final  judgment  was  rendered  by  the 
court,  from  which  the  defendants  appealed  to  this  court. 

The  errors  assigned  are  as  follows :  ist.  The  damages 
are  excessive.  2d.  The  finding  and  judgment  of  the  court 
are  contrary  to  law.  3d.  The  finding  and  judgment  of  the 
court  are  not  sustained  by  the  evidence.  4th.  Error  of  the 
court  in  overryling  the  appellants'  demurrer  to  the  complaint* 
5th.  Error  of  the  court  in  sustaining  the  demurrers  to  the 
second,  third,  fourth,  and  fifth  paragraphs  of  the  answer. 
6th.  Error  of  the  court  in  refusing  to  allow  answers  to 
questions  one,  two,  three,  four,  five,  six,  seven,  eight,  nine, 
and  ten,  as  set  forth  in  record,  page  16,  line  10,  et  se^uitur, 
7th.  Error  of  the  court  in  overruling  the  motion  of  the 
defendants  for  judgment  on  the  special  finding.  8th.  Error 
of  the  court  in  overruling  jappellants'  motion  for  a  new  trial. 

We  may  as  well,  in  the  first  place,  eliminate  some  super- 
fluous matters  which  are  in  the  record,  and  then  we  shall  see 
what  remains  for  our  consideration.  In  the  motion  for  a 
new  trial,  under  the  fifth  general  reason  for  a  new  trial,  the 
subdivision  number  one,  relating  to  the  overruling  of  the 
demurrer  to  the  complaint,  and  that  numbered  two,  having 
reference  to  sustaining  the  demurrers  to  the  paragraphs  of 
the  answer,  neither  of  which  is  a  reason  for  a  new  trial  in 
any  case ;  the  fifth,  relating  to  refusing  to  suppress  deposi- 
tions, the  ground  of  which  is  nowhere  shown  in  the  record; 
the  sixth,  with  regard  to  **  admitting  in  evidence  the  testi- 
mony marked  objected  to  by  the  judge,"  which  is  not 
presented  by  the  record ;  and  the  seventh,  which  is  over- 
ruling the  defendants'  motion  for  judgment  on  the  special 
finding,  which  is  not  a  cause  for  a  new  trial,  even  when  there 
is  a  proper  special  finding  in  the  record,  must  all  be  disre- 
garded by  us  for  the  reasons  stated. 

In  the  assignmentof  errors,  the  first,  second,  third,  and  sixth, 
which  are  simply  the  repetition  of  some  of  the  reasons  for 
a  new  trial  and  are  all  embraced  in  the  eighth  error  assigned, 
and  the  seventh,  which  has  no  valid  special  finding  upon 
which  to  rest,  must  also,  all  of  them,  be  laid  out  of  the  case. 
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for  the  reasons  stated.  There  was  no  demurrer  sustained  to 
the  fifth  paragraph  of  the  answer.  On  the  contrary,  there 
was  a  reply  to  it,  as  we  have  already  seen.  We  may  be 
pardoned  if  we  again,  and  in  different  language,  remark  that 
this  court  has  no  power  to  grant  a  new  trial.  The  popular 
idea,  that  it  can  or  does  do  so,  should  cease  to  influence  the 
action  of  counsel  in  the  assignment  of  errors  in  this  court 
It  is,  for  this  reason,  a  vain  practice,  prevailing  with  many 
members  of  the  bar  of  this  court,  to  assign  as  errors  here, 
that  the  damages  are  excessive ;  that  the  verdict  is  hot  sus- 
tained by  sufficient  evidence,  or  is  contrary  to  law;  that  the 
court  erred  in  the  admission  or  exclusion  bf  evidence,  or  in 
instructing  or  refusing  to  instruct  the  jury^  or  in  any  other 
matter  which  is  a  reason  in  the  court  below  for  a  new  triaL 
It  is  wholly  a  matter  for  the  determination  of  the  inferior 
court,  whether  there  shall  or  shall  not  be  a  new  trial 
granted.  When  that  court  has  dfecided  the  question,  its 
ruling  on  the  point  or  question  may  be  reviewed  in  this  courts 
when  the  grounds  upon  which  the  court  acted  are  properly 
shown  by  the  record  which  is  brought  to  this  court,  and 
when  it  is  assigned  for  error  that  the  court  improperly  over- 
ruled or  granted  the  motion.  The  grounds  for  a  new  trial 
are  required  to  be  definitely  set  forth  in  the  written  motion ; 
that  motion  is  a  proper  part  of  the  record^  ahd  to  it  we  must 
look,  and  not  to  the  assignment  of  errors,  for  the  causes 
alleged  for  the  new  trial  in  the  court  below. 

Having  pruned  the  record  of  those  parts  which  cail  not 
aid  in  the  proper  determination  of  the  case,  let  us  Sisceftain 
what  questions  are  rightly  presented  fof  our  decisioh,  and 
what  the  law  is  arising  upon  thcrii.  The  first  question 
relates  to  the  sufficiency  of  the  complaint  The  second 
concerns  the  sufficiency  of  the  Second,  third,  and  fourth  para^ 
graphs  of  the  answer.  The  third  is  as  to  the  correctness  of 
the  ruling  in  refusing  to  grant  a  new  trial.  We  dhall  dispose 
of  these  questions  as  here  numbered. 

The  complaint  we  regard  as  clearly  sufficient.     Indeed, 
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no  objection  to  it  is  pointed  out  or  relied  upon  in  the  brief 
of  counsel  for  the  appellant. 

The  second,  third,  and  fourth  paragraphs  of  the 
answer  seem  to  us  to  add  nothing  material  to  the  issue  as 
formed  by  the  general  denial.  Proof  of  any  items  of  dam- 
ages properly  allowed  should  have  been  admitted  by  thb 
court  under  that  issue,  and  proof  of  those  which  were  not 
proper  should  have  been  excluded  by  the  court.  Nothing 
more  could  have  been  done  if  the  special  paragraphs  had 
been  in. 

While  the  question  is  not  very  well  presented,  we  think 
under  this  division  we  may  properly  consider  and  decide 
the  question  which  seems  mainly  to  constitute  the  mat- 
ter of  difference  between  the  parties,  and  that  is  as  to  the 
allowance  of  attorney's  fees  paid  or  to  be  paid  by  the  plain- 
tifls  for  defending  the  former  action. 

There  may  be  difTerent  results  in  an  action  in  connection 
with  which  an  attachment  has  been  sued  out :  ist.  The 
action  and  the  attachment  may  both  be  sustained ;  in  which 
case  there  can  be  no  suit  upon  the  undertaking.  2d.  The 
action  may  be  sustained,  and  the  attachment  may  not  be 
sustained,  but  may  have  been,  wrongful  and  oppressive ;  in 
which  case  it  would  seem  that  the  attorney's  fees  for  defend- 
ing against  the  attachment  should  be  allowed  in  an  action 
on  the  undertaking,  but  not  those  for  defending  the  action. 
3d.  When  the  action  and  the  attachment  have  both  been 
defeated,  tiiere  having  b<^en  no  foundation  for  the  action, 
and  consequently  no  right  to  sue  out  the  attachment ;  in 
which  case  it  seems  to  us  that  there  can  be  no  distinction 
made  between  services  rendered  in  the  defence  of  the  action 
and  those  rendered  in  defence  of  the  attachment.  In  such  a 
case  we  think  the  reasonable  attorney's  fees  of  the  defendant 
in  the  action  in  which  the  attachment  was  sued  out,  for 
defending  both  the  action  and  attachment,  may  be  included 
in  the  damages  allowed  in  a  suit  on  the  undertaking.  Sedg- 
wick Measure  of  Damages,  453;  Drake  Attachment 
sec.     175,     et    seq.;    Morris    v.    Price^     2    Blackf.    457; 
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Hoshaw  V,  Hoshaw^  8  Blackf.  258;  Campbell  v.  Chamber- 
lain, 10  Iowa,  337;  Hayden  v.  Sample,  10  Mo.  215; 
Seay  v.  Greenwood,  21  Ala.  491.  It  is  attempted  to 
discriminate  between  the  fees  paid  to  attorneys  of  the 
Union  Circuit  Court,  and  those  paid  before  the  change 
of  venue  was  granted.  We  think  this  can  not  be  done. 
The  defendants  in  the  action  had  a  legal  right  to  a 
change  of  venue,  and  the  taking  of  such  change  can  not 
make  any  difference  in  their  right  to  recover  their  rea- 
sonable attorney's  fees,  whether  for  services  in  Wayne  or 
in  Union  county. 

The  evidence  is  not  all  in  the  bill  of  exceptions.  We 
can  not  therefore  say  that  the  damages  were  excessive,  or 
that  the  finding  of  the  court  was  not  sustained  by  sufficf'ent 
evidence.  ♦ 

The  judgment  Ls  affirmed,  with  costs. 
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Chattel  Mortgage. — Growing  Cufp.^^Effec/  of  Recording. — ^Wheie  ten 
acres  of  growing  wheat  was  mortgaged,  and  the  mortgage  duly  recorded,  and 
afterward  the  mortgagor,  without  the  consent  or  knowledge  of  the  mortgagee^ 
harvested,  threshed,  removed,  and  sold  the  wheat,  and  the  purchaser  con- 
verted it  to  his  own  use  by  mixing  it  with  other  wheat; 

Heldt  that  the  title  to  the  wheat  was  vested  in  the  mortgagee,  and  the  recording 
of  the  mortgage  was  constructive  notice  to  the  purchaser. 

ffeld,  also,  that  the  mortgagee  could  recover  the  value  of  the  wheat  of  the  pur* 
chaser,  by  identifying  the  wheat  purchased  as  the  wheat  that  was  mortgaged, 
though  the  purchaser  bought  the  wheat  in  the  usual  course  of  trade,  and  with- 
out actual  notice. 

Same. — Evidence. — Parol  ^idence  is  admissible  to  identify  chattels  mortgaged. 

Same. — Possession. — The  recording  of  a  chattel  mortgage,  under  the  tenth  sec- 
tion of  the  statute  of  frauds  (i  G.  &  H.  352),  dispenses  with  the  necessity  of 
an  actual  delivery  of  the  property  to  the  mortgagee.  McCord  ▼•  Cooper^  50 
Ind.  9,  overruled. 
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From  the  Henry  Circuit  Court 

y.  Brawn  and  R.  L.  Polk,  for  appellant. 
M.  L.  Bundy^  for  appellee. 

BusKiRK,  J. — ^This  action  was  brought  by  the  appellant 
against  the  appellee,  to  recover  the  value  of  one  hundred 
bushels  of  wheat,  the  property  of  the  appellant,  converted 
by  the  appellee  to  his  own  use. 

It  is  alleged  in  the  complaint,  that  one  John  Hosier,  on 
the  3d  day  of  June,  1871,  being  the  owner  of  a  ten-acre 
field  of  growing  wheat  oq  the  north-west  quarter  of  the  south- 
west quarter,  of  section  thirty-four,  township  eighteen,  range 
ten,  in  Henry  county,  Indiana,  and  which  was  all  the  wheat 
growing  on  said  land,  mortgaged  the  same  to  the  appellant, 
with  other  property,  to  secure  a  note  of  five  hundred  dol- 
lars, due  Decen)ber  25th,  1871 ;  that  the  said  mortgage  was, 
on  the  day  of  its  execution,  duly  recorded  in  the  recorder's 
ofiice  of  said  county ;  that  the  mortgagor  afterward,  with* 
out  the  consent  or  knowledge  of  the  mortgagee,  harvested, 
and  after  night  threshed,  and  clandestinely,  fraudulently,  and 
unlawfully  removed  and  sold  the  same  to  the  appellee,  who 
upon  demand  by  the  appellant,  refused  to  deliver  up  or  pay 
for  said  wheat,  but  tortiously  converted  the  same  to  his  own 
use  and  mixed  it  with  other  wheat  and  shipped  and  sold  it 
in  a  foreign  market,  A  copy  of  the  mortgage  was  filed  with 
the  complaint.  A  judgment  for  one  hundred  and  fifty  dol- 
lars was  demanded. 

A  demurrer  was  sustained  to  the  complaint,  and  this  rul- 
ing is  assigned  for  error  and  presents  the  only  question  for 
oCir  decision. 

The  appellee  was  engaged  in  .lawful  commerce,  and  if 
Hosier  clandestinely  and  fraudulently  threshed  and  sold  the 
wheat  without  the  knowledge  of  the  appellant,  it  is  not 
alleged  that  the  appellee  had  any  knowledge  of  the  alleged 
fraudulent  practices  of  Hosier ;  but  he  seems  to  have  pur- 
chased and  paid  for  the  wheat  in  the  ordinary  course  of 
trade ;  nor  is  it  alleged  that  the  wheat  was  ofiered  for  sale 
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under  circumstances  calculated  to  excite  suspicion  or  invite 
inquiry. 

The  appellant  seems  to  base  his  right  to  recover  upon  the 
fact  that  the  record  of  the  mortgage  for  ten  acres  of  growing 
wheat  in  the  field  was  constructive  notice  to  the  appellee  of 
his  claim  for  wheat  in  the  bushel,  when  ofiered  for  sale  in 
the  market  and  sold  in  the  regular  course,  of  trade,  the  pur- 
chaser having  no  actual  notice. 

It  is  sufficiently  shown  in  the  complaintthat  the  appellee 
converted  the  wheat  to  his  own  use. 

It  is  claimed  by  counsel  for  appellant,  that  as  the  mort* 
gage  is  silent  as  to  the  possession  of  the  mortgaged  prop- 
erty, the  mortgagee  was  entitled  to  the  inmiediate  pos- 
session ;  and  that  the  mortgage  being  recorded,  it  was  notice 
to  all  the  world ;  and  that  the  appellee  was,  therefore,  a  pur- 
chaser with  notice. 

It  is  conceded  by  counsel  for  appellee,  that  tbe  mortgage 
when  recorded  was  constructive  notice  of  the  contents  of 
the  mortgage  as  it  appeared  of  record,  and  nothing  more,  and 
in  support  of  such  position  reference  is  made  to  Frost  \. 
Beekmany  i  Johns.  Ch.  288. 

In  that  case  a  mortgage  was  made  for  thcee  thousand  dol- 
lars, but  the  register  in  entering  it  of  record,  stated  that  the 
mortgage  was  for  three  hundred  dollars,  and  the  court  held 
that  the  registry  was  notice  of  the  contents  of  the  mortgage 
as  it  appeared  of  record  and  no  more.  And  the  court  furdier 
held,  that  the  purchaser  was  not  put  upon  inquiry  and  was  not 
bound  to  hunt  up  the  mortgage  or  mortgagee  and  ascertain  the 
truth.  According  to  the  ruling  in  that  case,  it  is  insisted,  the 
mortgage  was  only  notice  that  the  appellant  held  a  mortgage 
on  ten  acres  of  growing  wheat  in  the  field,  and  that  that  was 
cot  sufficient  to  put  the  appellee  upon  inquiiy  when  the 
mortgagor  offered  for  sale  wheat  in  the  bushel. 

It  is  also  insisted  by  counsel  for  appellee,  that  the  descrip- 
tion of  the  property  mortgaged  was  too  vague  and  indefinite 
to  constitute  notice  to  a  subsequent  bona  fide  purchaser;  and 
reference  is  made  to  the  case  of  McCord  v.  Cooper^  30  Ind. 
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9,  which  was  an  action  of  replevin  for  four  oxen  by  the 
mortgagee  of  a  chattel  mortgage  of  '*  three  yoke  of  oxen." 
The  oxen  remained  in  the  possession  and  exclusive  control 
of  the  mortgagor,  who  sold  the  oxen  to  two  persons  for  a 
valuable  consideration,  who  had  no  actual  notice  that  the 
property  was  affected  by  the  mortgage.  The  oxen  were  sold 
four  times  for  a  valuable  consideration  to  bona  fide  pur- 
chasers, and  were  finally  sold  to  the  defendant  for  a  valuable 
consideration,  who  purchased  without  any  actual  notice  of 
the  mortgage.  The  question  in  the  case  was,  whether  the 
description  of  the  mortgaged  property  was  sufficiently  cer- 
tain and  definite  to  constitute  constructive  notice.  The 
court  say :  "The  question  presented  is,  whether  the  registry 
of  the  chattel  mortgage,  describing  the  property  as  stated, 
was  notice  to  a  subsequent  bona  fide  purchaser.  It  is  very 
clear  that  the  mortgage  contained  no  such  description  of  the 
oxen  as  would  enable  any  one  to  identify*  them ;  nay,  the 
description  given  would  not  even  aid  in  distinguishing  them 
from  any  other  oxen.  It  was  almost  as  indefinite  as  it  was- 
possible  to  make  it.  For  all  practical  purposes,  as  notice,  it 
would  have  been  quite  as  well  to  have  used  the  phrase  '  six 
head  of  cattle.'  In  either  case,  any  one  actually  seeing  the 
registry  would  find  nothing  to  inform  him  that  the  property 
in  controversy  was  meant;  and  if  it  was  in  the  apparent 
ownenhip  of  a  stranger,  as  was  here  the  fact,  he  would  per- 
ceive nothing  whatever  to  arouse  any  suspicion  that  these^ 
rather  than  any  other  property  of  the  same  general  class,. 
were  intended  to  be  incumbered. 

''We  all  agree  that  actual  knowledge  of  the  contents  of 
this  mortgage  would  not  have  been  sufficient  to  put  a  pur- 
chaser from  a  third  person  on  inquiry.  But  the  question  is 
as  to  the  efiect  of  the  mere  registry  as  constructive  notice. 
That  it  has  the  effect  of  constructive  notice  of  the  contents 
of  the  instrument  as  registered,  is  very  plain.  Has  it  any 
further  effect?  Does  the  registry  put  a  purchaser  upon 
inquiry,  as  where  he  has  actual  knowledge  of  the  contents  ofi 
Vol.  XLIIL— 32 
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the  instrument?  Frost  v.  Beekman,  i  Johns.  Ch.  288,  and 
Jennings'  Lessee  v.  Wood^  20  Ohio,  261,  are  instructive  cases 
upon  tWit  question.  The  case  before  us  does  not,  however, 
demand  any  opinion  upon  that  question.  If  an  actual  knowl- 
edge of  the  contents  of  the  mortgage  would  not  have  been 
sufficient  to  charge  the  defendant  with  notice,  surely  the 
mere  registry  would  not." 

The  ruling  in  the  above  case  was  based  upon  the  theory 
that  the  property  mortgaged  should  be  described  with  such 
certainty  and  particularity  that  it  could  be  identified  by  the 
description  without  the  aid  of  parol  evidence.  It  is  well 
settled  that  parol  evidence  is  admissible  to  show  the  identity 
of  the  property  mortgaged.  Chapin  v.  Cram,  40  Maine, 
561;  Skowhegan  Bank  v.  Farrar,  46  Maine,  293;  Elder  v. 
Miller,  60  Maine,  118 ;  Brooks  v.  Aldrich,  ly  N.  H.443;  Har- 
ding V.  Cobum,  12  Met.  333;  Comins  v.  Newton,  10  Allen, 
518;  Putnam  V.  Gushing,  10  Gray,  334;  Crosby  w.  Baker,  6 
Allen,  295;  Morrill  v.  Keyes,  14  Allen,  222;  Lawrence  v. 
Evarts,  7  Ohio  St.  194;  Morse  v.  Pike,  15  N.  H.  529; 
Burdittv.  Hunt*,  25  Maine,  419;  Wolfe  v.  Dorr,  24  Maine, 
104;  Winslow  V.  Merchants  Ins,  Co,,  4  Met.  306;  Welch  w. 
Sackett,  12  Wis.  243 ;  Smith  v.  jfenks,  i  Den.  580. 

In  Elder  v.  Miller,  supra,  the  description  in  the  mortgage 
was,  carriages,  phaetons,  eight  horses,  etc.,  the  said  property 
being  in  a  certain  building  or  stable,  which  was  described. 
Other  horses  were  being  boarded  there.  The  court  admitted 
parol  evidence  to  identify  the  horses  mortgaged  and 
enforced  the  mortgage. 

.  In  Brooks  w.  Aldtich,  supra,  the  mortgage  was  of  two  horses 
belonging  to  the  mortgagor,  and  the  description  was  held 
sufficient 

In  Harding  v.  Cobum,  supra,  a  mortgage  of  ** '  all  and  sin- 
gular, the  stock,  tools,  and  chattels  belonging  to '  the  mortga- 
gor, *  in  and  about  the  wheelwright's  shop  occupied '  by  him," 
was  held  valid.  In  discussing  the  necessity  of  resorting  to  parol 
evidence  to  identify  the  mortgaged  property.  Dewev,  J.,  sa)rs: 
"Take  the  case  of  a  mortgage  of  live-stock  on  a  farm ;  the  gen- 
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eral  description  would  be,  *  all  my  stock  on  my  farm.'  The 
particulars  are,  *  ten  cows,  two  yoke  of  oxen,'  etc. ;  but  in  both 
you  must  rely  upon  other  sources  than  the  mortgage  for  the 
identity  of  the  property  mortgaged." 

In  Lawrence  v.  Evarts,  supra,  the  court,  after  citing  several 
cases,  say : 

"  The  principle  to  be  deduced  from  these  cases  is,  that  any 
description  which  will  enable  third  persons  to  identify  the 
property,  aided  by  inquiries  which  the  mortgage  itself  indi- 
cates and  directs,  is  sufficient.  The  identity  of  the  property 
is  not,  in  such  cases,  ascertained  by  any  specific  description 
which  distinguishes  it  from  other  property  of  the  same  kind 
or  species,  but  by  its  locality." 

The  word.  *^  locality"  in  the  above  opinion  had  reference  to 
the  description  of  the  property  mortgaged  in  Harding  v. 
Cobum,  supra. 

"*  1  pur  opinion  the  case  of  McCord  v.  Cooper^  30  Ind.  9, 
•  V  not  supported  by  authority  or  on  principle,  and  is  overruled. 

It  is  conceded  by  counsel  for  appellee,  that  the  mortgage 
as  recorded  was  constructive  notice  that  the  appellant  held 
a  mortgage  on  the  ten  acres  of  growing  wheat  therein 
described,  but  it  is  insisted  that  after  the  wheat  was  har- 
vested, threshed,  and  offered  for  sale  in  the  market,  it  had 
undergone  such  a  change  as  rendered  it  incapable  of  identi- 
fication, and  that  a  purchaser  would  not  be  put  upon  inquiry 
as  to  whether  it  was  the  same  wheat  as  the  growing  wheat 
described  in  the  mortgage. 

In  Comins  v.  Newton^  supra,  the  rifle  described  in  the  mort- 
gage "  was  in  the  form  of  a  pistol  stock,  with  a  metallic  * 
skeleton  stock,  and  an  under  action  lock,"  and  the  lock 
Dcing  broken  and  in  need  of  repairs,  the  mortgagor  took  it 
o  the  gunsmith  and  caused  a  wooden  stock  to  be  substituted 
or  the  other,  and  an  over  action  lock  to  be  put  on  the  upper 
ide  instead  of  the  under  action  lock. 

The  court  held  that  the  right  of  property  in  the  mort- 
gagee was  not  divested  by  the  repairs  and  changes  made 
upon  the  rifle  in  the  hands  of  the  mortgagor,  as  the  weapon 
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was  capable  of  identification  by  parol  evidence,  as  the  one 
originally  included  in  the  mortgage. 

In  Crosby  v.  Baker y  supra^  the  property  mortgaged  included 
a  quantity  of  **  assorted  pickles,"  of  the  value  of  four  hun- 
r  dred  and  three  dollars  and  eighty-five  cents,  which  at  the 
date  of  its  execution  were  in  bulk  and  in  salt,  but  were 
subsequently  **  greened"  and  put  into  bottles  and  vinegar, 
which  the  plaintiff  could  not  identify  as  the  pickles  included 
in  the  mortgage ;  but  upon  proof  being  made  that  the  pickles 
in  bottles  were  the  same  mortgaged,  the  court  held  that  the 
property  had  not  undergone  such  a  material  change  as  to 
defeat  the  right  of  the  mortg^agee. 

In  Putnam  v.  Ctishing,  lo  Gray,  334,  a  mortgage  of  leather, 
cut  and  prepared  for  the  manufacture  of  shoes,  was  held  to 
cover  shoes  subsequently  made  from  it  by  the  mortgagor. 
The  court  say  :  "  In  the  opinion  of  the  court,  the  property 
still  remained  in  the  mortgagee,  notwithstanding  the  change 
by  the  completion  of  the  work  as  originally  designed,  the 
materials  being  cut  and  priepared  therefor  before  the  mort- 
gage. It  was  not  the  case  of  a  new  acquisition  of  articles 
of  property,  not  held  by  the  mortgagor  at  the  time  of  making 
the  mor^[age ;  but  merely  of  labor  performed  upon  materials 
and  stock  of  the  plaintiff  acquired  by  his  mortgage." 

In  Perry  v.  PettingUl,  33  N.  H.  433,  it  was  held,  where  a 
debtor  mortgaged  a  number  of  imfinished  pruning  shears,  and 
the  mortgagor  finished, the  shears, and  thereby  greatly  added 
to  their  value,  that,  in  the  absence  of  fraud,  the  fact  that  the 
shears  had  been  greatly  increased  in  value  by  the  labor  of 
the  mortgagor,  would  not  invalidate  the  mortgage,  and  that 
tlie  mortgagee  could  hold  against  an  attachment  by  another 
creditor  of  the  mortgagor. 

In  Coles  V.  Clark^  3  Gushing,  399,  it  was  held,  where  the 
mortgagor  of  goods,  of  which  the  mortgagee  had  the  right 
•of  immediate  possession  by  a  mortgage  duly  recorded, 
induced  the  mortgagee,  by  false  and  fraudulent  representa 
tions,  to  allow  the  goods  to  remain  in  his  possession  for  a 
certain  period,  during  which  the  mortgagor,  for  the  purpose 
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of  cheating  and  defrauding  the  mortgagee,  sent  the  goods  to 
an  autioneer,  by  whom  they  were  sold  and  the  proceeds 
paid  over  to  the  mortgagor,  that  the  mortgagee  might  main- 
tain trover  for  the  goods  against  the  auctioneer,  although  the 
latter  did  not  participate  in  the  fraud  of  the  mortgagor,  and 
had  no  knowledge  in  fact  of  the  existence  of  the  mortgage. 

In  SmitA  v.  yenks,  i  Den.  580,  Arnold,  a  tenant  of  Hunt, 
executed  a  mortgage  to  Smith  upon  six  acres  of  grass 
growing  on  the  land  of  Hunt,  which  Arnold  subsequently 
cut  and  stacked  upon  other  land  occupied  by  him,  and 
was  retained  in  his  possession  for  several  months,  when 
it  was  levied  on  by  an  execution  against  Arnold  and  pur- 
chased by  Jenks.  In  an  action  by  the  purchaser  against  the 
mortgagee,  it  was  held  that  the  hay  was  subject  to  the  mort- 
gage, and  the  sale  upon  execution  was  held  to  be  void. 

This  is  a  strong  case  and  much  in  point,  for  the  hay  in 
that  case  could  no  more  be  identified  than  the  wheat  in  the 
bushel  in  the  case  under  consideration. 

The  court  in  Coles  v.  Clarky  supra^  say: 

"  We  must  take  it  as  settled,  that  a  mortgage  of  a  chattel 
vests  a  property  in  the  mortgagee;  not  an  absolute  title, 
indeed,  but  a  present  title,  defeasible  upon  a  condition  sub- 
sequent. An  actual  delivery  and  change  of  possession  is 
not  necessary  to  perfect  the  mortgagee's  title,  if  the  mort- 
gage is  duly  recorded;  the  registration  of  the  mortgage 
supersedes  the  necessity  of  an  actual  delivery,  and  gives  all 
parties  concerned  constructive  notice  of  its  execution  and 
existence.  It  seems  to  follow,  as  a  necessary  consequence, 
that  goods  mortgaged  may  be  safely  left  by  the  mortgagee 
in  the  custody  of  the  mortgagor,  without  the  former's  being 
chargeable  with  laches.  Indeed,  the  most  common  object  of 
such  a  mortgage  is  to  enable  the  mortgagor  to  give  security 
on  the  goods,  and  yet  for  the  time  being,  to  retain  the  cus- 
tody and  use  of  them.  Another  consequence  of  this  rela- 
tion is,  that,  as  a  general  rule,  the  right  of  possession  follows 
the  right  of  property;  and,  therefore,  where  there  is  no 
restraining  stipulation,  the  mortgagee  having  the  right  of 
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property,  until  defeated  by  the  performance  of  the  condition, 
has  as  incident  thereto  the  right  of  possession,  and  may 
therefore  take  the  goods  into  his  own  custody,  or  maintain 
trespass  or  trover  for  them,  against  any  one  who  takes  or 
converts  them  to  his  own  use." 

The  doctrine  laid  down  in  the  above  case  applies  with 
equal  force  in.  this  State.  The  tenth  section  of  our  statute 
of  frauds  provides,  that  **  no  assignment  of  goods  by  way 
of  mortgage  shall  be  valid  against  any  other  person  than  the 
parties  thereto,  where  such  goods  are  not  delivered  to  the 
mortgagee  or  assignee  and  retained  by  him,  unless  such 
assignment  or  mortgage  shall  be  acknowledged,  as  provided 
in  cases  of  deeds  of  conveyance,  and  recorded  in  the 
recorder's  office  of  the  county  where  the  mortgagor  resides 
within  ten  days  after  the  execution  thereof."  i  G.  &  H.  352. 
Under  the  above  section  the  recording  of  the  mortgage  dis- 
penses with  the  necessity  of  an  actual  delivery  of  the  prop- 
erty mortgaged,  to  the  mortgagee.  The  mortgage  vested 
the  title  in  the  growing  wheat  in  the  mortgagee,  and  the 
recording  of  it  created  constructive  notice  to  the  appellee. 
We  do  not  think  that  the  change  which  the  wheat  under- 
went changed  the  property  so  as  to  divest  the  title  of  the 
mortgagee.  Under  the  rule  as  settled  by  the  cases  referred 
to,  the  appellant  would  have  the  right,  on  the  trial,  to  prove 
by  parol  that  the  wheat  purchased  by  the  appellee  was  the 
same  wheat  that  was  mortgaged.  The  appellant  was  only 
bound  to  identify  the  wheat  at  the  time  it  was  offered  for 
sale.  The  appellee  having  confused  and  mixed  the  wheat 
with  his  other  wheat,  he  could  not  complain  that  the  wheat 
could  not  be  identified  after  it  had  been  confused. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Mortgage. — Senior  and  Junior  Mortgages, — Redemption. — Proceeds  of  Sale 
on  Foreclosure. -^h,  mortgaged  certain  real  estate  to  B.  Afterward  he  made 
a  second  mortgage  on  the  same  real  estate  to  C,  and  after  that  a  third  mort- 
gage to  D.  C  assigned  his  note  and  mortgage  to  E.  B.  foreclosed  his 
mortgage,  and  D.  was  a  party  to  the  proceeding  and  61ed  his  cross  bill 
against  the  mortgagor,  but  he  was  not  served  with  process,  nor  did  he  appear 
to  the  cross  bilL  Neither  C.  nor  E.  was  made  a  party,  nor  had  they  notice 
of  the  proceeding.  The  decree  ordered  the  sale  of  the  real  estate  and 
directed  the  proceeds  to  be  first  applied  to  the  payment  of  B.'s  mortgage, 
second  to  the  payment  of  D.'s  mortgage,  and  the  overplus,  if  any,  to  be  paid  to 
the  mortgagor.  The  real  estate  was  sold  on  the  decre^,  and  D.  became  the 
purchaser.  B.'s  mortgage  was  paid  out  of  the  proceeds,  and  the  residue 
with  the  consent  of  the  mortgagor  was  paid  to  D.  After  the  sherifi's  sale  the 
mortgagor  conveyed  the  real  estate  by  warranty  deed  to  D.,  and  D.  afterward 
sold  and  conveyed  to  F.,  and  after  the  expiration  of  one  year  he  also  received 
a  deed  from  the  sheriff.  A.  at  the  time  of  the  decree  was  insolvent,  and  so 
continued  to  be,  and  the  real  estate  became  so  depreciated  in  value  that  it  was 
not  worth  more  than  the  amount  of  the  mortgage  of  B. 

Heldf  that  the  decree  of  foreclosure  and  the  sale  of  the  real  estate  did  not  affect 
the  rights  of  E. 

Hdd^  also,  that  the  equity  of  the  mortgagor  and  a]l  other  parties  to  the  action 
were  barred  by  the  decree  and  sale;  but  as  to  £.,  the  proceedings  only  had 
the  effect  of  transferring  to  the  purchaser  the  interest  of  the  mortgagee  in  the 
mortgage  foreclosed,  and  be  occupied  the  position  of  an  assignee. 

Held,  also,  that  E.  could  foreclose  his  mortgage,  and  redeem  the  mortgaged 
premises  by  paying  the  amount  of  B.*s  mortgage,  as  if  there  had  been  no 
foreclosure. 

Held^  also,  that  E.,  having  lost  no  rights  by  the  foreclosure,  had  no  right  to 
any  avails  of  the  sale,  or  any  equity  that  authorized  a  marshalling  of  the  sur- 
plus according  to  priorities. 

Held^  also,  that  a  depreciation  in  the  value  of  the  real  estate  since  the  sheriff^s 
sale  could  not  affect  the  rights  of  the  parties. 

JXTNIOR  yifs^^Z^KOX^-— Recording.— Notice  to  Purchaser  under  Senior  Mortgage,^ 
If  a  junior  mortgage  has  been  duly  recorded,  a  purchaser  of  the  mortgaged 
premises  on  a  foreclosure  rendered  on  a  senior  mortgage  will  be  presumed  to 
have  bid  and  purchased  with  reference  to  the  junior  mortgage,  and  with 
know^ledge  of  the  right  of  the  holder  of  that  mortgage  to  redeem. 

Same.— ^A  purchaser  from  one  who  bought  at  a  sheriff*s  sale  under  a  decree  of 
foreclosure  will  be  affected  by  all  defects  and  irregularities  of  the  sale  that 
appear  of  record,  and  is  bound  to  take  notice  of  a  junior  mortgage  and  that 
the  holder  of  such  mortgage  was  not  a  party  to  the  foreclosure  proceed- 
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Same. — ^A  middle  mortgagee,  who  was  not  a  party  to  proceedings  of  foredosore 
on  the  senior  mortgage,  cannot  elect  to  affirm  a  sale  made  to  the  junior  mortga* 
gee  on  a  decree  rendered  u{)on  the  senior  mortgage  in  such  proceedings, 
and  recover  of  the  junior  mortgagee  the  surplus  after  paying  the  Fenioi 
mortgage. 

i    From  the  Marion  Superior  Court 

y.  71  Dye  and  A.  C.  Harris^  for  appellant 

71  E,  yohnson^  N.  B,  Taylor^  and  E,  Taylor^  for  appellees. 

OsBORNy  J. — It  will  not  be  necessary  to  set  out  the  plead- 
ings in  this  case.  The  questions  involved  will  sufficiently 
appear  by  the  following  statement : 

On  the  13th  of  February,  1865,  David  S*  McKeman  exe- 
cuted a  mortgage  on  certain  real  estate  in  Indianapolis  to 
Tompkins  A.  I-,ewis. 

On  the  sth  of  June  thereafter  he  executed  another 
mortgage  upon  the  same  real  estate  to  one  Edward  P.  Quinn, 
to  secure  a  promissoty  note  of  that  date  for  five  hundred 
dollars  payable  six  months  after  date. 

On  the  loth  of  January  thereafter,  he  executed  anodier 
mortgage  upon  the  same  real  estate  to  James  H.  McKennan, 
the  appellant 

Each  of  the  mortgs^es  was  duly  recorded. 

Quinn  sold  and  assigned  his  note  and  mortgage  to  tli6 
appellees. 

In  18661  Lewis  instituted  an  action  to  foreclose  his  mort- 
gage,  to  which  James  H.  McKeman,  the  appellant,  was  a 
party  and  filed  his  cross  bill  against  David  S.  McKeman,  to 
foreclose  his  mortgage.  David  S.  McKernan  was  not  served 
with  process  in  the  cross  complaint  and  did  not  appear  to  it 
Neither  Quinn  nor  the  appellees  were  made  parties  to  the 
action  or  had  any  notice  of  it  There  was  a  decree  of  fore- 
closure, and  that  the  proceeds  of  the  sale  should  be  applied 
first  to  the  payment  of  the  amount  of  Lewis'  mortgage, 
interest,  and  costs,  and  next  to  the  amount  of  the  appellant's 
mortgage,  and  the  overplus,  if  any,  to  be  paid  to  the  mort- 
gagor. The  property  was  sold  by  the  sheriff  on  the  decree^ 
to  the  appellant,  for  the  sum  of  nine  thousand  two  hundred 
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and  thirty-nine  dollars  and  eighty-six  cents,  which  he  paid 
to  the  sheriff  and  received  a  certificate  of  sale.  The  sum 
of  seven  thousand  eight  hundred  and  fifty  dollars  and  seventy- 
six  cents  was  applied  to  the  payment  of  Lewis'  decree,  inter- 
est,  and  costs,  and  the  sum  of  one  thousand  three  hundred 
and  eighty-nine  dollars  and  ten  cents,  being  the  overplus^ 
was  paid  to  the  appellant  on  and  in  satisfaction  of  his  mort* 
g^e.  The  last  mentioned  sum  was  paid  to  the  appellant 
with  the  assent  of  the  mortgagor,  who,  after  the  sheriff's 
sale,  conveyed  the  mortgaged  property  to  the  appellant  by 
warranty  deed.  Afterward  the  appellant  sold  and  conveyed 
the  property  by  warranty  deed  to  one  Johnson  for  nine 
thousand  two  hundred  and  fifly  dollars.  He  also  assigned 
to  him  the  sherifTs  certificate  of  sale,  and  at  the  expiration 
of  one  year  from  the  date  of  the  sale,  Johnson  received  a 
deed  from  the  sheriff.  The  mortgagor  was,  at  the  time  of 
the  decree  of  foreclosure,  and  has  been  ever  since,  wholly 
insolvent  Since  the  sale  to  Johnson,  the  property  has  so 
depreciated,  that  it  would  not  sell  for  more  than  enough  to 
pay  off  Lewis'  decree. 

A  demurrer  to  the  complaint  was  overruled,  and  an  answer 
filed,  to  which  a  demurrer  was  sustained.  Exceptions  were 
taken  to  both  the  rulings.  The  appellant  failing  to  amend 
his  answer,  final  judgment  was  rendered  against  him  for  the 
amount  due  on  the  Quinn  note  and  mortgage. 

We  do  not  think  it  necessary  to  set  out  the  answer.  It 
does  not  materially  affect  the  case.  If  the  complaint  is 
good,  the  answer  is  bad. 

An  appeal  was  taken  to  the  general  term,  where  the  judg* 
ment  was  affirmed.  From  that  judgment  an  appeal  has 
been  taken  to  this  court 

The  errors  assigned  in  general  term  were  in  overruling  the 
demurrer  to  the  complaint,  and  in  sustaining  the  demurrer 
to  the  answer.  The  error  assigned  in  this  court  is,  that  the 
court  below  in  general  term  affirmed  the  judgment  of  the 
court  below  in  special  term. 

The  decree  of  foreck)Sure  and  sale  of  the  mortgaged  prem- 
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ises  have  not  affected  the  rights  of  the  appellees.  Their 
mortgage  was  junior  to  Lewis'  and  senior  to  the  appellant's. 
The  equities  of  the  mortgagor  and  all  other  parties  to  the 
action  are  barred  by  the  decree  and  sale.  As  to  the  appel- 
lees, the  foreclosure  can  only  have  the  effect  to  transfer  to 
the  purchaser  the  interest  of  the  mortgagee  in  the  mortgage 
foreclosed,  who  occupies  the  position  of  an  assignee.  Amot 
V.  Post,  6  Hill  N.  Y.  65;  Miirdock  v.  Ford,  17  Ind.  52, 
and  cases  there  cited;  Waller \.  Harris,  7  Paige,  167. 

How  have  the  appellees  been  prejudiced  by  the  sale? 
They  can  foreclose  their  mortgage  and  redeem  by  paying 
the  amount  of  Lewis'  mortgage  as  well  as  if  his  had  not 
been  foreclosed.  Their  rights  and  interests  were  neither  sold 
nor  barred.  They  remain  unaffected.  If  ihey  were  not 
sold,  what  right  had  they  to  any  of  the  purchase-money? 
Their  mortgage  was  subject  to  Lewis*.  The  appellant's 
mortgage  was  subject  to  theirs.  That  is  their  exact  posi- 
tion now.  The  mortgage  held  by  the  appellees  had  been 
duly  recorded,  and  the  purchaser  will  be  presumed  to  have 
bid  and  made  the  purchase  with  reference  to  it ;  De  Ruyter 
V.  The  Trustees,  etc.,  2  Barb.  Ch.  555 ;  and  also  with 
reference  to  the  right  of  the  holder  of  that  mortgage  to 
redeem  on  payment  of  the  amount  of  tlie  Lewis  mortgage, 
and  that  he  would  stand  in  the  position  of  an  assignee  of 
that  mortgage  as  against  the  holder  of  the  Quinn  mortgage, 
then  held  by  the  appellees.  Amot  v.  Pdst  and  Murdoch 
V.  Ford,  supra. 

Johnson  occupies  no  better  position  as  to  the  title  of  the 
property  than  the  appellant  would  if  he  had  not  made  the 
sale.  His  title  is  derived  through  the  sale  on  the  decree  of 
foreclosure,  and  he  will  be  affected  by  all  defects  and  irregu- 
larities of  the  sale  that  appear  of  record.  Piel  v.  Brayer, 
30  Ind..  332.  He  was  bound  to  take  notice  of  the 
Quinn  mortgage,  that  it  was  senior  to  the  appellant's,  and 
that  the  holder  had  hot  been  made  a  party  to  the  foreclo- 
sure suit  through  which  he  derived  title. 

The  appellees  having  lost  no  rights  by  the  foredosuiti 
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and  no  interests  of  theirs  having  been  sold,  they  have   no 
right  to  any  of  the  avails  of  the  sale. 

When  they  seek  to  redeem,  there  may  be  a  question 
between  them  and  Johnson,  if  he  is  in  possession,  as  there 
was  in  Murdock  v.  Ford^  as  to  how  for  he  must  account  for 
rents,  waste,  etc.  But  we  need  not  discuss  or  pass  upon  it 
in  this  case.  Nor  is  it  necessary  for  us  to  consider  tlie 
questions  which  may  arise  between  Johnson  and  the  appel- 
lant, in  an  action  for  breach  of  covenant  upon  his  deed.  We 
will  not  anticipate  such  an  action.  It  is  foreign  to  the 
Question  before  us. 

Whether  the  mortgaged  property  has  increased  or  dimin- 
ished in  value  since  the  sheriiT^s  sale,  or  whether  the  appel- 
lant has  sold  at  a  profit  or  loss,  cannot  af!ect  the  rights  of 
the  parties  in  this  action.  The  note  secured  by  the  Quinn 
mortgage  became  due  in  December,  1865,  more  than  a 
month  before  the  mortgage  was  given  tothe  appellant.  The 
decree  of  foreclosure  of  the  Lewis  mortgage  was  rendered 
in  May,  1866,  and  the  sale  under  the  decree  to  the  appellant 
was  made  on  the  28th  day  of  July,  1866.  This  action  was 
commenced  on  the  19th  day  of  May,  1871.  The  appellees 
have  taken  no  steps  to  collect  their  debt  by  foreclosure  or 
otherwise,  or  to  redeem  the  mortgaged  premises.  It  will  cost 
no  more  to  redeem  how  than  it  would  before  the  sheriff's 
sale,  except  the  accumulated  interest.  Their  right  to  redeem 
still  remains.  It  is  optional  with  them  now,  as  it  has  been, 
whether  they  will  avail  themselves  of  such  right  or  not. 

The  appellees  claim  that  the  ''  surplus  shall  be  marshalled 
according  to  the  priorities  of  the  equities."  We  have  seen 
that  the  appellees  had  no  equities  in  or  to  the  surplus.  Con- 
sequently, it  was  not  a  case  for  marshalling  the  surplus.  ''  In 
the  sense  of  the  courts  of  equity,  the  marshalling  of  assets  is 
such  an  arrangemept  of  the  different  funds  under  adminis- 
tration as  shall  enable  all  the  parties,  having  equities  thereon, 
to  receive  their  due  proportions,  notwithstanding  any  inter- 
vening interests,  liens,  or  other  claims  of  particular  persons 
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to  prior  satisfaction,  out  of  a  portion  of  these  funds."  Story 
Eq.,  sec.  558. 

It  is  also  suggested  that  the  appellees  could  elect  to  recog- 
nize the  sale  as  valid,  and  demand  enough  of  the  surplus 
after  paying  off  the  Lewis  mortgage  to  satisfy  theirs.  But 
the  appellant  cannot  be  compelled  to  become  the  purchaser 
of  their  interest  against  his  will.  He  did  not  purchase  any 
interest  of  theirs  at  sheriffs  sale,  and  they  cannot  compel 
him  to  pay  for  it  by  electing  to  afHrm  a  sale  which  was 
never  made.  What  the  appellant  purchased  was  the  mort- 
gagor's equity  of  redemption  in  satisfaction  of  the  mortgage^ 
as  between  them;  and  as  against  the  appellees,  he  became 
the  purchaser  and  assignee  of  the  mortgage  to  Lewis. 

The  demurrer  to  the  complaint  ought  to  have  been  sus* 
tained. 

The  judgment  of  the  Marion  Superior  Court  is  reversed, 
with  costs.  The  cause  is  remanded,  with  directions  to  the 
court  in  general  term  to  reverse  the  judgment  of  the 
special  term,  and  to  remand  the  cause  to  the  special 
term,  with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  in  accordance  with  this 
opinion. 


The  City  of  Terre  Haute  v.  Ripleit. 

Bill  of  ExcsFnoNS. — ^Where  ninety  days  were  given  in  which  to  file  a  bill 

of  exceptions,  and  it  was  not  shown  when  the  bill  was  filed; 
ITM,  that  it  was  not  properly  in  the  record. 

From  the  Vigo  Common  Pleas. 

JV.  E.  McLeoHy  /.  N.  Pierce ^  and  W.  W.  Rumsey^  for  appel* 
lant. 

y.  P.  Baird,  C.  Cruft,  y.  M.  AUen,  and  W.  Mack,  for 
appellee. 

Downey,  C.  J. — ^It  would  serve  no  useful  purpose  to  state 
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the  questions  which  the  appellant  attempts  to  present  in  this 
case  any  further  than  to  say  that  they  all  depend  upon  the 
bills  of  exceptions.  The  objection  to  their  consideration  is 
made  by  the  appellee,  that  the  bills  of  exceptions  are  not 
properly  in  the  record.  Ninety  days  were  given  by  the 
court  in  which  to  file  the  bills  of  exceptions,  and  it  is  not 
shown  when  they  were  filed.  It  has  often  been  decided  by 
this  court  that  in  such  cases  the  record  must  show  affirma- 
tively that  the  bills  of  exceptions  were  filed  within  the  time 
allowed.  Warner  v.  Campbell^  39  Ind.  409;  Stivers  v. 
McConnfU^  39  Ind.  240 ;  Ptfrt  v.  Russell,  36  Ind.  60,  and 
cases  there  cited. 

The  judgment  is  afhrmed,  with  two  per  cent,  damages 
and  costs. 


Hallev  v.  The  State. 

V 

Cbtmpial  Law. — Indictment, — Obtaining  Money  by  False  Pretenses. — ^An 
indictment  for  obtaining  money  by  false  pretenses,  nnder  section  27,  2  G. 
ft  H.  445,  must  allege  whose  money  was  obtained. 

From  the  Floyd  Criminal  Circuit  Court. 

y.  H.  Stotsenburg^  for  appellant. 

%  C.  Denny,  Attorney  General,  for  the  State. 

Pettit,  J. — ^This  is  the  indictment  in  this  case  : 
"  The  grand  jurors  for  the  county  of  Floyd,  in  the  State 
of  Indiana,  upon  their  oath  present  that  Harry  Halley  and 
Charles  Dewane,  on  the  27th  day  of  June,  1872,  at  said 
county  of  Floyd,  feloniously,  designedly,  and  with  intent  to 
defraud  one  Martha  Saul,  did  falsely  pretend  to  the  said 
Martha  Saul  that  they,  the  said  Harry  Halley  and  Charles 
Dewane,  were  then  agents  of  the  government  of  the  United 
States,  for  the  purpose  of  selling  goods  and  merchandise 
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which  had  fallen  into  the  possession  of  the  United  States 
during  the  late  war ;  and  that  the  said  Harry  Halley  and 
Charles  Dewane  then  and  there  produced  and  exhibited  to 
the  said  Martha  Saul  written  powers  of  attorney,  purporting 
to  authorize  them  to  act  as  such  agents,  and  containing 
rules  for  the  disposition  and  sale  of  said  goods ;  that  under 
said  rules  by  them  presented  as  aforesaid,  at  the  time  and 
place  aforesaid,  each  order  for  such  goods  costs  two  dollars, 
one  dollar  of  which  to  be  paid  at  the  time  of  the  sale  of  the 
order,  and  the  other  dollar  to  be  paid  at  the  expiration  of 
ten  days  from  the  sale  of  the  order,  at  which  time  they  then 
and  there  pretended  they  were  required  to  deliver  the  goods 
named  in  the  order  sold ;  and  that  they,  the  said  Harry 
Halley  and  Charles  Dewane,  then  had  a  large  stock  of  goods 
of  great  value  to  dispose  of  in  the  manner  aforesaid ;  by 
means  of  which  said  false  pretences,  the  said  Harry  Halley 
and  Charles  Dewane,  did  then  and  there  induce  the  said 
Martha  Saul  to  purchase  five  of  said  orders  for  goods,  and 
did  then  and  there  feloniously  obtain  from  the  said  Martha 
Saul  the  sum  of  five  dollars,  with  intent  then  and  there  to 
cheat  and  defraud  her,  the  said  Martha  Saul ;  whereas,  in  truth 
and  in  fact,  the  said  Harry  Halley  and  Charles  Dewane  were 
not  then  and  there  agents  of  the  government  of  the  United 
States  for  the  purpose  of  selling  goods  and  merchandise ; 
that  said  powers  of  attorney  and  rules  were  not  genuine,  but 
fictitious,  and  they,  the  said  Harry  Halley  and  Charles 
Dewane,  had  not  then  a  large  stock  of  goods  of  great  value, 
or  any  goods  to  dispose  of  in  manner  aforesaid ;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Indiana." 

There  was  a  motion  made  to  quash  the  indictment,  but  it 
was  overruled  and  exception  taken,  and  this  is  assigned  for 
error.  A  plea  of  not  guilty  was  put  in,  and  after  hearing 
the  evidence  of  the  State,  Dewane  was  discharged  by  the 
court,  there  being  no  evidence  against  him,  under  sec.  io6, 2 
G.  &  H.  416.  The  trial  against  Halley  resulted  in  his  con- 
viction and  sentence  to  the  penitentiary  for  five  years.    Is 
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this  indictment  good  for  obtaining  money  by  false  pretences? 
We  hold  that  it  is  not. 

The  indictment  was  found  under  sec.  27,  2  G.  &  H.  445, 
and  it  may  be  bad  for  many  reasons,  but  we  need  not  notice 
but  one  defect,  as  that  is  fatal  as  to  its  sufficiency.  It  does 
not  charge  or  allege  that  the  money  obtained  from  Margaret 
Saul  was  her  money  or  property.  In  two  cases  in  this  court 
directly  in  point,  it  has  been  held  that  this  allegation  is  abso- 
lutely essential  to  the  validity  of  the  indictment,  and  we 
adhere  to  these  rulings.  The  State  v.  Smithy  8  Blackf.  489 ; 
Leoboldv.  The  State ^  33  Ind.  484. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  quash  the  indictment ;  and  the  clerk  of  this  court 
will  issue  the  proper  order  for  the  return  of  the  prisoner. 


Mullinix  v.  The  State.  *?    *jji 

-     .-    I 

CkiMiNAL  Law. —  Vetna, — Upon  the  trial  of  a  criminal  action,  the  evidence 

must  show  in  what  county  and  state  the  offence  was  committed. 
Same. — Repeal  of  Law, — ^Where  at  the  time  of  the  reversal  by  the  Supreme 

Court  of  a   judgment   in  a  crimmal   action  the   violated  law  has  been 

repealed  without  the  saving  of   pending  actions,  the  defendant    cannot  be 

again  put  upon  trial. 

From  the  Putnam  Circuit  Court, 

F.  T.  Brown  and  y.  Hannay  for  appellant. 
y.  C.  Denny f  Attorney  General,  for  the  State. 

BusKiRK,  J. — ^The  appellant  was  convicted  under  the  act ' 
of  1859,  fo^  selling  liquor  by  retail,  without  a  license. 
The  court,  over  a  motion  for  a  new  trial,  rendered  a  judg- 
ment on  the  verdict.  Several  errors  are  assigned,  and 
various  questions  are  discussed  in  reference  to  the  suffi- 
ciency of  the  indictment,  the  admission  and  exclusion  of 
evidence,  and  the  giving  of   instructions;  but  the  conclu- 
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sion  to  which  we  have  come  renders  it  unnecessary  for  us 
to  pass  upon  any  of  these  questions. 

The  judgment  must  be  reversed  for  a  &ilure  of  proof. 
There  is  no  evidence  in  the  record  showing  that  the 
oflTence  was  committed  in  the  State  of  Indiana  or  in  the 
county  of  Putnam.  We  are  compelled  to  reverse  a  judg- 
ment in  a  criminal  case,  when  the  evidence  does  not  show 
in  what  county  or  state  the  offence  was  committed.  The 
bill  of  exceptions  professes  to  contain  all  ti)e  evidence. 
yackson  V.  The  State,  19  Ind.  312;  Baker  v.  The  State, 
34  Ind  104. 

It  appears  from  the  evidence  that  the  offence,  if  anyi 
was  committed  while  the  act  of  March  5th,  1859,  was  in 
force.  This  act  was  repealed  by  the  act  of  February  27th, 
1873.  There  is  no  saving  clause.  The  appellant  cannot 
again  be  put  upon  trial,  the  violated  law  having  been 
repealed,  without  a  clause  saving  pending  actions.  Whtte- 
hurst  v.  The  State,  ante,  p.  473. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  discharge 
the  defendant 


43-812; 

IS-Sfi  Rose  v.  Duncan. 

jg  fti^J     Practice.— ^£m/  T^im/m^.— Where  the  cotiit,  the   recofd  not  showioe  it 
^^■'-^^        to  have  been  requested  by  either  party,  finds  the  facts  specially  asd  states 

conclusions  of  law  thereon,  a  motion  for  a  new  trial  can  raise  no  qncstioD  for 

review  as  to  the  correctness  of  such  conclusions. 

From  the  Morgan  Circuit  Court. 

W.  R.  Harrison  and  W.  S.  Shirley,  fcfr  appellant 
C  R  McNuU  and  G.  W.  Grubbs,  for  appellee. 
WoRDEN^  J. — Complaint   by  the  appellant  agaiost  the 
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appellee,  alleging^  in  substance,  that  on  the  2d  of  March, 
1 87 1,  the  plaintifT  sold  to  the  defendant  certain  real  estate, 
described,  at  a  stated  price  per  acre,  amounting  in  all  to  the 
sum  of  seven  thousand  two  hundred  and  seventy  dollars  and 
sixty -two  cents,  which  sum  the  defendant  agreed  to  secure 
by  executing  to  the  plaintiff  three  several  promissory  notes, 
with  good  freehold  sureties,  bearing  ten  per  cent,  interest 
from  date,  payable  at  nine,  eighteen,  and  twenty-four  months ; 
that  the  sale  had  been  duly  confirmed  by  the  proper  court 
of  common  pleas,  and  that  the  plaintiff  had  executed  and 
tendered  to  the  defendant  a  deed  for  the  property,  and 
demanded  that  he  execute  to  the  plaintiff  the  notes  as 
stipulated  for,  but  the  defendant  refuses  to  do  so,  though  he 
has  had  possession  of  the  land  continuously  since  the  sale ; 
wherefore,  etc.  The  cause  was  put  at  issue  and  tried  by 
the  court  The  court,  without  appearing  by  the  record  to 
have  been  requested  to  do  so  by  either  party,  found  the 
facts  specially  and  stated  conclusions  of  law  thereon  adverse 
to  the  plaintiff.  The  record,  after  stating  the  conclusions  of 
law,  proceeds  to  say,  "therefore"  the  court  "found  for 
defendant  on  the  issues  in  the  case.''  The  plaintiff  did  not 
except  to  the  conclusions  of  law  stated  by  the  court  upon 
the  facts  found,  but  moved  for  a  new  trial,  assigning  as 
reasons  therefor: 

*'  I.  The  decision  of  the  court  is  contrary  to  the  evidence. 

*'  2.  The  decision  of  the  court  is  contrary  to  the  law. 

"  3.  The  decision  of  the  court  is  contrary  to,  and  not  sus- 
tained by,  the  finding  of  facts  by  the  court 

'*  4.  The  court  erred  in  matter  of  law  upon  the  trial,  in 
this,  that  after  finding  in  fact  for  plaintiff,  and  such  facts  as 
entitled  plaintiff  to  recover  in  said  action,  the  court,  notwith- 
standing such  finding  of  facts,  found  for  defendant" 

The  evidence  is  not  in  the  record,  nor  is  any  question  pre- 
sented by  the  motion  for  a  new  trial,  unless  it  be  whether  or 
not  the  court  erred  in  its  conclusions  of  law  upon  the  facts 
found. 
,       Vol.  XLIIL— 33 
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Section  341  of  the  code,  2  G.  &  H.  207,  provides,  that 
''upon  trials  of  questions  of  fact  by  the  court,  it  shall  not  be 
necessary  for  the  court  to  state  its  finding,  except  generally, 
for  the  plaintiff  or  defendant,  unless  one  of  the  parties  request 
it,  vith  a  view  of  excepting  to  the  decision  of  the  court  upon 
the  questions  of  law  involved  in  the  trial,  in  which  case  the 
court  shall  first  state  the  facts  in  writing,  and  then  the  con- 
clusions of  the  law  upon  them,  and  judgment  shall  be 
entered  accordingly." 

In  Nashv,  Caywood,  39  Ind.  457,  it  was  held  by  this  court 
that  where  it  did  not  appear  that  a  special  finding  was  made 
by  the  request  of  one  or  both  of  the  parties,  it  must  be 
regarded  as  nothing  more  than  a  general  finding,  and  not 
within  th^  section  of  the  statute  above  quoted.  If  the  find- 
ing in  this  case  is  regarded  as  only  a  general  one,  there  is  no 
question  presented  by  the  record.  The  evidence,  as  before 
remarked,  is  not  in  the  record;  no  error  appears  to  have 
been  committed  in  the  trial  of  the  cause,  nor  is  any  reason 
shown  why  a  new  trial  should  have  been  granted* 

But  if  the  finding  were  to  be  regarded  as  a  special  one,  as 
contemplated  by  the  section  quoted,  in  order  to  raise  any 
question  as  to  the  correctness  of  the  conclusions  of  law 
upon  the  facts  found,  exception  must  have  been  taken  to 
such  conclusions ;  and  an  error  in  such  conclusions  is  not 
reached  by  a  motion  (or  a  new  trial.  Welch  v.  Bennett^  39 
Ind.  136.  The  leading  object  of  the  section  seems  to  have 
been  to  enable  parties  to  except  to  the  conclusions  of 
law  on  the  facts  being  found.  The  finding  of  facts,  and  the 
statement  of  conclusions  of  law  upon  them,  are  very  differ- 
ent things.  The  facts  may  be  correctly  found,  but  the  con* 
elusions  of  law  stated  thereon  may  be  very  erroneous. 
Where  the  facts  are  correctly  found,  though  the  conclusions 
of  law  may  be  erroneous,  what  good  purpose  could  be  sub- 
served by  having  the  facts  found  over  again  upon  a  new  trial? 
The  remedy  for  erroneous  conclusions  upon  the  facts  found 
is  furnished  by  an  exception,  and  not  by  a  re-examination  of 
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the  facts  themselves.    In  any  aspect  of  the  record,  it  lEaubto 
present  any  question  for  our  consideration. 
The  judgment  below  is  affirmed,  with  costs. 


RusTON  V.  Biddle. 

Pleading. — Malicious  Prosecution, — ^In  an  action  for  nudicions  prosecution, 
to  allege  that  the  defendant  falsely,  maliciously,  and  without  any  reason- 
able or  probable  cause,  filed  his  affidavit  charging  the  plaintiff  with  hav- 
ing committed  a  criminal  offence,  is  sufficient,  without  repeating  the  alle- 
gation of  malice  and  want  of  probable  cause  in  connection  with  the  aver- 
ments'conceming  the  issuing  of  the  warrant,  the  arrest,  and  the  imprisonment 

Bill  of  Exceptions. — Where  no  time  has  been  asked  or  given  at  the  time 
of  the  making  of  a  decision,  within  which  to  fite  a  bill  of  exceptions,  a  bill 
filed  at  a  subsequent  term,  at  the  time  of  the  rendition  of  judgment,  does  not 
become  a  part  of  the  record. 

From  the  Tipton  Circuit  Court. 

R.  B.  Beauchamp^  y.  Green^  and  /?.  Waugh^  for  appellant. 
N.  R.  Overman,  N.  W.  Parker,  and  y.  T.  Cox,  for  appellee. 

Downey,  C.  J. — ^This  was  an  action  for  malicious  prose- 
cution, brought  by  the  appellee  against  the  appellant,  in 
which  there  was  judgment  for  the  plaintiff.  There  are  three 
errors  properly  assigned  in  this  court,  ist.  The  overruling 
of  a  demurrer  which  was  filed  by  the  defendant  to  the  com- 
plaint. 2d.  Overruling  the  defendant's  motion  for  a  new 
trial.     3d.  Overruling  his  motion  in  arrest  of  judgment. 

The  first  and  third  assignments  of  error  present  the  same 
question,  that  is,  the  sufficiency  of  the  complaint  The  com- 
plaint allies  that  heretofore,  to  wit,  on,  etc.,  at,  etc.,  the 
defendant  falsely,  maliciously,  and  without  any  reasonable 
or  probable  cause  whatever,  filed  his  affidavit  with  one  Camp- 
bell, a  justice  of  the  peace,  charging  the  plaintiff  with  hav- 
ing committed  the  crime  of  trespass,  on,  etc.,  at,  etc.,  by 
unlawfully  cutting  down,  on  lands  of  the  defendant,  in  said 
conaty,  one  green  cotton-wood  tree,  of  the  value  of  five 
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dollars,  the  property  of  the  defendant,  without  having  a 
license  so  to  do  from  the  defendant,  etc.,  and  that,  upon  the 
filing  of  the  affidavit,  the  defendant  procured  a  warrant  to 
be  issued  against  the  plaintiff  by  the  justice  of  the  peace, 
'-  and    procured  the  arrest  and  imprisonment  of  the  plaintiff 
thereon ;  that  he  was  arrested  on  the  1 3th  day  of  March,  1 872, 
and  forcibly  tak&n    before  the   justice  of  the  peace,  and 
deprived  of  his  liberty  for  the  space  of  six  hours,  and  was 
compelled  to  and  did  enter  into  recognizance  to  appear  before 
the  justice  of  the  peace  on  the  19th  day  of  March,  1 872,  for 
trial;  that  he  appeared  before  the  justice  of  the  peace  on 
that  day,  was  tried,  acquitted  of  said  ofience,  and  discharged; 
that  he  was  wholly  innocent,  etc.     He  further  alleged  that 
by  means  of  said  prosecution  he  was  put  to  great  expense 
and  trouble  in  making  his  defence  and  procuring  his  release, 
in  this,  to  wit:  he  paid  twenty-five  dollars  for  attorney's  fees, 
was  hindered  from  his  work  for  six  days,  and  suffered  great 
pain  and  anxiety  of  mind,  to  his  damage,  etc. ;  wherefore,  etc 

The  objection  urged  to  the  complaint  is,  that  it  does  not  aver 
that  the  defendant  maliciously  and  without  probable  cause 
had  the  warrant  issued  and  caused  the  plaintiff  to  be  arrested 
upon  the  warrant  issued  by  the  justice  of  the  peace;  that 
the  allegation,  that  the  defendant  falsely,  maliciously,  and 
without  any  reasonable  or  probable  cause  whatever,  filed  his 
aflSdavit,  etc.,  is  not  sufficient,  without  alleging  that  the  issu- 
ing of  the  warrant  and  the  arrest,  etc.,  by  virtue  of  the  war- 
rant, were  also  malicious  and  without  probable  cause.  We 
think  this  is  not  a  valid  objection  to  the  complaint.  It  was 
not  necessary  to  repeat  the  allegation  of  malice  and  want  of 
probable  cause  in  connection  with  the  arrest  and  imprison- 
ment of  the  plaintiff.  It  is  alleged  that  the  charge  was  false, 
was  without  probable  cause,  was  malicious,  that  it  terminated 
in  the  acquittal  and  discharge  of  the  plaintifi^  and  that 
the  plaintiff  was  damaged  thereby.  These  are  the  essential 
elements  of  a  cause  of  action  for  a  malicious  prosecution. 

The  questions  arising  or  sought  to  be  presented  under  the 
assignment  of  error,  relating  to  the  overruling  of  the  motion 
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for  a  new  trial,  depend  upon  the  bill  of  exceptions.  If  that 
is  not  properly  in  the  record,  they  do  not  arise  and  can  not 
be  legally  decided  by  us.  The  trial  took  place  at  the  May 
term,  1872;  the  motion  for  a  new  trial  was  then  presented, 
considered,  and  overruled.  The  defendant  excepted,  but  no 
time  was  asked  or  given  in  which  to  file  the  bill  of  excep- 
tions. The  judgment  was  rendered  on  the  9th  day  of 
November,  1872,  during  the  November  term  of  the  court, 
and  the  bill  of  exceptions  was  then  filed.  It  is  only  neces- 
sary to  refer  to  the  statute  to  settle  this  question.  It  is 
enacted  in  the  three  hundred  and  forty-third  section  of  the 
code,  2  G.  &  H.  209,  that  the  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made;  but  time  may 
be  given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term,  unless  by  special  leave  of  the  court.  We  can  not 
regard  the  bill  of  exceptions  as  properly  in  the  record. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 


/ 


Huston  v.  Roosa. 

Action. — Relief  from  Forged  Instrument, — One  whose  name  has  been  forged 
to  a  negotiable  instrument  may  maintain  an  action  against  an  indorsee  of 
such  instnjment,  to  compel  a  surrender  of  such  forged  instrument,  or  a 
release  from  liability  thereon;  and  in  such  action,  the  court  may  render  a 
judgment  releasing  the  person  whose  name  is  forged  from  all  liability, 
and  as  to  him  declaring  the  instrument  null  and  Toid. 

From  the  Wayne  Common  Fleas. 

W.  A.  Peelle  and  H,  C.  Fox^  for  appellant. 
W.  A.  Bickle  and  %  B,  yulian^  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  appel- 
lant and  one  J.  C.  Fitzgerald,  alleging  ''that  heretofore  to 
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wit,  on  the  15th  day  of  December,  1869,  at  said  county  of 
Wayne,  the  said  defendant  Fitzgerald,  or  some  one  else 
whose  name  is  unknown,  without  the  knowledge,  authority, 
or  consent  of  the  plaintiff,  prepared  a  note  payable  to  him- 
self, twelve  months  after  date,  at  the  first  national  bank  at 
Indianapolis,  for  the  sum  of  four  hundred  dollars,  with  ten 
per  cent,  interest  from  date,  to  which  said  note  he,  without 
the  knowledge,  consent,  or  authority  of  the  plaintiiT,  affixed 
his,  said  plaintiiTs,  name,  thereby  making^him  stand  thereon 
as  the  maker  thereof,  and  thereupon,  as  the  plaindflT  alleges^ 
endorsed  said  note  to  said  defendant  Huston,  who  is  now  in 

• 

*the  possession  thereof  and  claims  to  own  the  same;  copies 
of  which  note  and  the  indorsement  thereon  are  made  a  part 
hereof  and  appended  hereto.  And  the  plaintiff  sa3rs  tliat 
he  not  only  did  not  sign  said  note  or  know  even  of  its 
existence,  but  owed  the  said  Fitzgerald  nothing'whatever, 
and  had  never  promised  to  give  him  such  note  or  any  note 
whatever,  and  liad  never  even  talked  with  him  on  the  subject 
of  giving  him  a  note.  And  the  plaintiff  says  that  said 
defendant  Huston  well  knows  that  said  note  is  a  forgery ; 
that  he  has  fully  explained  the  same  to  him  and  demanded 
of  him  a  surrender  of  it  or  a  release  of  himself  from  liabil- 
ity on  it,  but  he  insists  on  holding  it  and  using  it  as  a  valid, 
subsisting  obligation  of  the  plaintiff.  And  the  plaintiff  says 
the  resemblance  between  his  handwriting  and  that  forged  is 
very  close ;  that  it  might  and  would  be  taken  to  be  his  by 
many  persons  who  had  seen  his  writing,  and  that  it  would 
be  very  difficult,  if  he  were  not  personally  present  to  testify- 
to  the  facts  and  to  explain  the  difference,  to  show  that  it 
was  actually  a  forgery,  as  it  is  in  point  of  fact.  And  the- 
plaintiff  says,  in  view  of  these  facts  and  of  the  length  of 
time  the  note  has  to  run,  and  the  uncertainty  as  to  when 
the  question  may  be  brought  up  and  settled  at  the  instance 
of  the  defendant  Huston,  and  the  possibility  that  at  that 
time  he,  said  plaintiff,  may  be  dead,  and  his  estate  exposed  to 
injustice  and  wrong  in  the  collection  of  said  note,  he  prays 
the  court  to  decree  a  cancellation  of  said  note  and  its  deliv- 
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eiy  to  him,  or  that  he  be  decreed  to  be  released  from  all  lia- 
bility' thereon;  and  will  your  Honor  grant  such  other  relief 
as  may  be  equitable  and  just/'  A  copy  of  the  note,  payable 
to  the  order  of  Fitzgerald,  with  the  indorsement,  correspond- 
ing with  that  described,  is  set  out. 

Fitzgerald  was  notified  by  publication  and  made  default, 
but  no  judgment  appears  to  have  been  rendered  against  him. 
Huston  answered  by  general  denial,  and  on  trial  there  was 
a  verdict  for  the  plaintiff.  Over  motions  by  Huston  for  a 
new  trial  and  in  arrest  of  judgment,  the  court  pronounced 
the  following  judgment  "  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court,  that  the  plaintiff  be,  and  he  is 
hereby  released  from  all  obligation  and  liability  on  the  note 
mentioned  and  described  in  his  said  complaint,  and  that  the 
same  is  hereby  declared  null  and  void  as  to  him,  the  said 
David  S.  Roosa.  and  that  he  recover  of  said  defendant 
Huston  this  costs,''  etc. 

There  is  no  question  made  here  on  the  motion  for  a  new 
trial,  but  it  is  insisted  that  the  motion  in  arrest  should  have 
prevailed,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  reasons 
assigned  for  the  motion  in  arrest  were : 

*'  1st.  The  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  said  defendant. 

"  2d.  The  defendant  denies  the  power  of  the  court,  and 
obiects  to  the  rendition  of  judgment  against  him  for  the 
cancellation  of  the  note." 

The  action  was  commenced  on  February  26th,  1870,  and 
the  note  did  not  mature  until  December  15th,  of  that  year. 

The  cancellation  of  written  instruments,  in  proper  cases, 
is  one  of  the  ^miliar  heads  of  equity  jurisdiction.  The 
abolition,  in  practice,  of  the  distinction  between  law  and 
equity  does  not  seem  to  aflect  the  question  arising  here. 
Our  courts  administer,  in  every  case,  either  law  or  equity, 
in  accordance  with  the  legal  or  equitable  rights  of  the  par- 
ties.  If,  according  to  the  principles  governing  a  oourt  of 
equity,  the  judgment  below  is  right,  it  must  be  affirmed. 
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Mr.  Justice  Story,  after  discussing  the  jurisdiction  of  a 
court  of  equity  in  such  cases,  proceeds  as  follows:  "  But 
whatever  may  have  been  the  doubts  or  difficulties  formerly 
entertained  upon  this  subject,  they  seem  by  the  more  modem 
decisions  to  be  fairly  put  at  rest ;  and  the  jurisdiction  is  now 
maintained  in  the  fullest  extent.  And  these  decisions  are 
founded  on  the  true  principles  of  equity  jurisprudence, 
which  is  not  merely  remedial,  but  is  also  preventive  of 
injustice.  If  an  instrument  ought  not  to  be  used  or  enforced, 
it  is  against  conscience  for  the  party  holding  it  to  retain  it ; 
since  he  can  only  retain  it  for  some  sinister  purpose.  If  it 
is  a  negotiable  instrument,  it  may  be  used  for  a  fraudulent 
or  improper  purpose,  to  the  injury  of  a  third  person.  If  it 
is  a  deed  purporting  to  convey  lands  or  other  hereditaments, 
its  existence  in  an  uncancelled  state  necessarily  has  a  ten- 
dency to  throw  a  cloud  over  the  title.  If  it  is  a  mere  writ- 
ten agreement,  solemn  or  otherwise,  still,  while  it  exists,  it 
is  always  liable  to  be  applied  to  improper  purposes ;  and  it 
may  be  vexatiously  litigated  at  a  distance  of  time,  when 
the  proper  evidence  to  repel  the  claim  may  have  been  los^ 
or  obscured ;  or  when  the  other  party  may  be  disabled  from 
contesting  its  validity  with  as  much  ability  and  force  as  he 
can  contest  it  at  the  present  moment."  Story  Eq.,  sec. 
700.  At  sec.  701  the  same  author  says  the  doctrine  is 
applied  to  forged  instruments,,  which  may  be  decreed  to  be 
given  up  without  any  prior  trial  at  law  on  the  point  of 
forgery. 

This,  it  will  be  seen,  is  not  a  case  in  which  the  illegality 
of  the  instrument  appears  upon  the  face  of  it,  but  depends 
upon  the  extrinsic  fact  that  the  plaintiff's  name  attached  to 
it  as  maker  was  a  forgery ;  hence  the  question  does  not 
arise  whether  a  court  of  equity  will  interfere  in  a  case  where 
the  instrument  appears  to  be  void  on  its  face.  It  is  objected 
that  the  complaint  is  bad  in  this,  that  as  the  plaintiff 
demanded  only  a  surrender  of  the  note,  or  a  release  from 
liability,  the  defendant  was  not  put  in  the  wrong,  and,  there- 
fore, that  the  action  cannot  be  maintained  against  him.    The 
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argument  is,  that  the  defendant  could  not  be  required  to 
surrender  the  note,  because  he  had  a  right  to  retain  it,  in 
order  to  establish  his  claim  against  his  endorser,  and  that 
he  could  not  be  required  to  execute  a  release  to  the  plaintiff, 
because  that  might  jeopardize  his  right  to  recover  from  his 
endorser.  But  we  are  of  opinion  that  the  complaint  would 
be  good  if  the  demand  above  stated  were  stricken  out.  The 
complaint  avers  that  the  defendant  well  knows  the  note  to 
be  a  forgery,  that  the  plaintiff  had  fully  explained  that  to 
him,  but  that  the  defendant,  nevertheless,  still  persisted  in 
holding  and  using  the  note  as  a  subsisting  obligation  of 
the  plaintiff.  Under  the  averments  of  the  complaint,  we 
think  the  plaintiff  had  a  right  to  go  into  equity  for  relief 
without  any  special  demand.  The  defendant  was  not  obliged 
to  acquiesce  in  the  plaintiff's  statement  that  the  note  was 
forged,  but  if,  after  he  was  advised  that  the  plaintiff  claimed 
it  to  be  a  forgery,  he  persisted  in  holding  it  be  a  valid 
instrument  against  him,  the  plaintiff  had  a  complete  and 
perfect  right  to  go  into  a  court  of  equity  for  relief  against 
it,  and  the  defendant  should  take  his  chances  as  to  the  result 
of  the  litigation. 

The  judgment  was  quite  as  favorable  to  the  defendant  as 
he  could  ask.  It  did  not  require  him  to  surrender  the  note 
to  be  cancelled,  nor  that  he  execute  a  release  to  the  plain- 
tiff The  note  is  still  left  with  the  defendant,  with  all  his 
rights  unimpaired  to  proceed  against  his  endorser.  The 
judgment  we  regard  as  quite  proper  under  the  circumstan- 
ces. It  might  have  been  technically  more  correct  had  it 
adjudged  that  the  plaintiff  never  was  bound  by  or  liable  on 
the  note,  instead  of  releasing  him  from  all  obligation  or  lia- 
bility thereon.  But  it  declares  the  note  null  and  void  as  to 
the  plaintiff.  This  is  the  substance,  and  it  is  sufficient.  The^* 
most  usual  decree  in  such  cases  is,  perhaps,  that  the  instru- 
ment be  surrendered  up  and  cancelled.  But,  as  before 
stated,  we  think  the  decree  entered  quite  appropiiate,  inas- 
much as  it  adjudges  the  note  to  be  null  and  void  as  against 
the  plaintiff,  yet  leaves  it  in  the  hands  of  the  defendant^ 
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whereby  he  may  be  the  better  enabled  to  enforce  whatever 
rights  he  may  have  against  Fitzgerald,  his  endorser.  In  the 
case  of  Martin  v.  Graves^  5  Allen,  601,  the  court  say,  in 
respect  to  the  character  of  the  relief  to  be  granted :  "  A  court 
of  equity  will  afford  relief  by  directing  the  instrument  to  be 
delivered  up  and  cancelled,  or  by  making  any  other  decree 
which  justice  and  the  rights  of  the  parties  may  require.'' 
There  is  no  error  in  the  record  *  • 

The  judgment  below  is  affirmed,  with  costs. 


McGoldrick  et  al.  t^.  Slbvin  et  al. 

43  fan  FkaCTICE. — Failure  to  Demur. — Assignment  of  Errors, — ^A  failure  to  dennir 

Wk     Vis 

,  to  a  complaint  does  not  waive  the  right  to  call  in  question  the  jurisdiction  of 

'  ]  85  433  the  court  over  the  subj  ect  of  the  action  and  the  sufficiency  of  the  facts  stated  in 

the  complaint;  but  to  raise  such  questions  for  the  first  time  in  the  Supreme 
Court,  there  must  be  an  assignment  of  error  that  the  court  below  did  not  pes- 
sess  jurisdiction  of  the  subject-matter  of  the  action,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Insolvent  Debtor. — Judgment  Against. — ^An  insolvent  debtor  contemplating 
an  assignment  may  enter  an  appearance  to  a  complaint  and  allow  judgment 
to  go,  on  proof,  for  a  just  debt ;  upon  which  an  execution  may  issue,  under 
and  by  virtue  of  which  the  goods  of  the  debtor  may  be  seized  and  sold. 

Sams. — Judgment  Creditors  of  Insolvent  Debtor, — Such  judgment  crediton 
have  liens  prior  and  paramount  to  the  claims  of  other  creditors  who  have  no 
judgments,  and  are  entitled  to  have  their  judgments  paid  in  full,  and  r^^niifit^ 
on  the  application  of  other  creditors,  be  enjoined  from  collecting  their  judg- 
ments. 

Same. — Such  other  creditors  cannot,  on  their  application,  have  a  receiver 
appointed  to  take  possession  of  and  sell  the  property  of  the  judgment  debtor, 

'  where  it  is  not  shown  that  there  is  danger  of  the  judgment  debtor's  firanda- 
lently  disposing  of  his  property. 

Injunction. — In  what  Cases  Granted. — Injunctions  are  granted  to  restrain  tbe 
commission  of  acts  threatened  or  anticipated,  injurious  to  the  plaintiff,  pend- 
ing litigation,  and  not  where  the  matter  complained  of  has  been  coosumnuUed 
eiUier  before  or  after  the  action  b  commenced,  and  before  judgment. 
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Same. — ^Where  a  debtor  is  in  the  open  and  visible  possession  of  property,  and  it 
is  not  shown  that  there  has  been  a  fraudulent  disposition  of  any  of  the 
property,  or  that  the  debtor  threatens  so  to  dispose  of  it,  there  b  no  cause  to 
restrain  the  debtor  from  selling  or  disposing  of  the  property. 

From  the  Tippecanoe  Circuit  Court 

H.  W.  Chase  and  y.  A.  WUstach^  for  appellants. 

5.  A.  Huffy  B.  W.  LangdoHy  and  y.  S.  Pettit,  for  appellees. 

BusKiRK,  J. — ^The  facts  necessary  to  an  intelligible  under- 
standing of  the  questions  arising  in  the  record  for  our 
decision  are  substantially  the  following : 

The  complaint  was  filed  May  nth,  1868,  by  J.  and  J. 
Slevin  &  sons,  wholesale  dry  goods  merchants  of  Cincin- 
nati, against  Margaret  McGoldrick  and  husband,  G.  H.  and 
H.  McFadden,  Rudolph  S.  Ford,  Joseph  Sheern,  and  Ellen 
Cox.  It  contains  the  following  allegations,  verified  by  affi- 
davit of  the  plaintiffs'  agent:  That  Margaret  McGoldrick, 
formerly  McHugh,  prior  to  April  nth,  1864,  was  engaged 
in  the  retail  dry  goods  business  in  Lafayette,  and  between 
that  time  and  November  ist,  1867,  when  she  intermarried 
with  Patrick  McGoldrick,  she  became  indebted  to  the  plain- 
tifis,  for  merchandise  purchased  for  her  business,  three 
thousand  nine  hundred  and  sixty-one  dollars  and  eighty-five 
cents,  which  was  unpaid ;  that  at  the  time  of  her  marriage 
she  had  a  stock  of  merchandise  worth  eleven  thousand  dol- 
lars, which,  with  the  exception  of  what  she  disposed  of  in 
the  ordinary  course  of  business,  was  still  in  her  control,  and 
she  was  still,  with  the  consent  of  her  husbaivJ,  engaged  in 
trade ;  that  she  was  indebted  to  other  persons  besides  the 
plaintii!s,  about  eight  thousand  dollars,  all  her  debts  being 
for  merchandise  bought  for  her  business,  and  being  for  goods 
then  on  hand;  that  she  was  indebted  to  defendants,  G.  H. 
and  H.  McFadden  on  like  .account,  to  defendant  Joseph 
Sheern  for  furniture,  to  defendant  Ford  for  rent  of  store, 
and  to  defendant  Ellen  Cox,  for  services  as* clerk;  that 
Patrick  McGoldrick,  the  husband,  had  no  means  and  relied 
upon  his  wife's  business  for  his  and  her  support;  that  the 
stock  of  goods  was  not  worth  over  seventy-five  per  cent  of 
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the  debts;  that  about  the  nth  of  April,  1868,  Mrs. 
McGoldrick  was  in  Cincinnati,  where  the  most  of  her  credit- 
ors resided,  and  proposed  to  adjust  her  debts ;  that  she  repre- 
sented her  merchandise  as  worth  eleven  thousand  dollars,  the 
accounts  due  her  at  from  two  thousand  five  hundred  to  three 
thousand  dollars,  and  cash  five  hundred  dollars ;  that  she 
made  an  engagement  to  meet  her  creditors  at  4  p.  m.,  on 
the  1 8th  of  April,  but  left  Cincinnati  and  returned  to  Lafay- 
ette, and  on  Monday,  the  20th  of  April,  four  complaints  were 
filed  against  her  in  the  Tippecanoe  Civil  Circuit  Court,  one 
in  favor  of  defendants  G.  H,  and  H.  McFadden,  one  in  favor 
of  defendant  Ford,  one  in  favor  of  defendant  Cox,  one  in 
favor  of  defendant  Sheem ;  that  said  defendants  Margaret 
and  Patrick  McGoldrick  appeared  in  open  court,  "and  waiv- 
ing the  issuing  and  service  of  process  upon  the  said  several 
complaints,  suffered  and  permitted  the  parties  plaintiffs  to 
have  judgments  entered  in  said  court  against  her  and  her 
husband,"  for  the  following  sums  : 

In  favor  of  the  McFaddens  -  -  II27646 

«  "  Ford  -  -  -         166.66 

"  "  Sheem    -  -       '       _  141.50 

"  "  Cox  -  -  -        100.00 

That  executions  were  immediately  issued  upon  said  judg- 
ments, at  the  instance  of  the  attorneys  for  the  several  plain- 
tiffs in  those  suits,  who  were  alleged  to  be  the  attorneys  for 
Mrs.  McGoldrick  in  all  matters  relating  to  the  adjustment  of 
her  liabilities ;  that  on  the  same  day  on  which  those  judg- 
ments were  entered,  said  Margaret  procured  said  attorneys 
(Chase  &  Wilstach)  to  address  a  letter  to  the  plaintiffs,  and 
like  letters  to  the  otfter  creditors,  upon  the  subject  of  com- 
pounding her  debts  at  forty  cents  on  the  dollar,  on  fifteen, 
twenty,  and  twenty-five  months,  with  interest,  on  secured 
notes;  that  the  whole  proceeding,  including  the  taking  of 
said  judgments,  issuing  executions,  writing  the  letter,  etc., 
"  was  one  entire  transaction  intended  for  the  purpose  of 
fraudulently  intimidating  the  creditors  to  whom  said  letter 
was  addressed^  so  as  to  induce  them  to  adjust  their  demands 
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against  the  said  Margaret  on  such  terms  of  sacrifice  as  she 
might  dictate ;"  that  it  was  ordered  as  a  part  of  the  judg- 
ments,  that  they  should  be  levied  of  the  goods  of  both  or 
either  of  the  defendants  therein ;  that  said  Margaret  and  her 
husband  were  attempting  by  means  of  said  judgments  and 
executions,  to  perpetrate  a  fraud  upon  said  J.  and  J.  Slevin 
&  sons,  and  the  other  creditors  of  said  Margaret,  by  not 
allowing  them  to  have  equal  access  to  said  stock  of  goods 
to  pay  their  debt,  which  was  the  only  fund  for  their  payment; 
that  there  was  danger  of  said  stock's  "being  fraudulently 
disposed  of  with  the  further  intent  to  hinder  and  delay  the 
plaintiffs  and  the  other  creditors ;  that  the  conduct  of  said 
Margaret  and  her  husband  is  an  attempt  to  dispose  of  the 
said  stock  with  intent  to  defraud  the  creditors  of  said  Mar- 
garet," etc.;  that  to  prevent  such  fraud,  etc.,  it  was  neces- 
sary to  appoint  a  receiver,  etc.,  to  take  the  management  of 
the  goods  and  sell  the  same  under  the  order  of  the  court. 
Prayer  for  an  injunction  against  the  sale  of^  the  goods  by 
McFaddens,  Ford,  Sheern,  and  Cox,  on  their  executions,  for 
the  appointment  of  a  receiver,  to  take  possession  and  dispose 
of  the  goods  as  the  court  should  order,  for  judgment,  and 
other  relief.  Upon  this  complaint  being  filed,  the  Slevins 
moved  for  the  appointment  of  a  receiver,  and  injunction  as 
prayed  for  in  the  complaint. 

Upon  the  hearing  of  the  motion,  the  two  affidavits  of  Mar- 
garet McGoldrick  and  one  of  John  A.  Wilstach  were  filed 
for  the  defendants,  and  one  of  Mr.  Woodward  for  the  plain- 
tiffs. 

The  affidavit  of  Mrs.  McGoldrick  is  lengthy,  but  in  sub- 
stance it  states  that  she  had  been  in  Lafayette  as  a  sole 
trader  about  four  years ;  that  she  commenced  with  about 
four  thousand  dollars  capital;  that  in  1864 and  1865  (during 
the  war),  her  business  was  profitable ;  that  in  1 868  and  1 867, 
she  sustained  heavy  losses  from  a  decline  in  goods  and  trade 
and  the  failure  of  her  debtors ;  that  in  the  spring  of  1867^ 
she  was  indebted  to  the  McFaddens  four  hundred  and  thirty- 
three  dollars,  on  account  for  goods  purchased  between  May 
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4th,  1865,  and  May  9th,  1866;  that  they,  becoming  impa- 
tient, sent  the  claim  to  Chase  &  Wilstach,  attornejrs  at  La&y- 
ette,  for  collection,  whom  she  afterward  employed  to  assist 
her  in  adjusting  her  affairs ;  that  they  presented  the  claim 
of  the  McFaddens  June  30th,  1867, and  demanded  payment; 
that  she  explained  to  them  her  situation  and  promised  that 
if  they  would  not  molest  her  with  the  claim,  she  would  make 
payments  at  reasonable  intervals  thereon;  that  said  attorneys 
communicated  the  facts  to  the  McFaddens ;  that  she  only 
was  able  to  pay  one  hundred  and  seventy-five  dollars  on  the 
claim  up  to  February  19th,  1868;  that  said  attorneys  made 
repeated  applications   for  security;  denies  that  she  allowed 
the  judgment  to  be  taken  in  favor  of  the  McFaddens  to 
defraud  the  other  creditors,  but  because  she  considered  her- 
self honorably  bound  to    do  so ;  states  that  the  claim  of 
Sheern  for  furniture  was  just,  and  that  of  Ford  for  rent  of 
the  store  then  in  her  occupancy,  and  of  Ellen  Cox  for  clerk 
hire,  were  wholly  unpaid,  and  that  it  was  necessary  to  pay 
Ford  to  retain  possession  of  the  store,  and  to  pay  Ellen  Cox 
to  retain  her  services,  which  were  indispensable  in  business ; 
that  she  did  not  intend  to  intimidate  her  creditors;  that  she 
went  to  Cincinnati  to  see  her  creditors  and  was  there  several 
days  and  had  divers  interviews  with  them  for  the  purpose  of 
arranging  their  debts ;  that  the  creditors  presented  a  paper 
prepared  by  their  attorney  for  her  to  sign,  but  that  being 
away  from  home,  and  having  no  one  to  consult  with,  she 
asked  time  and  agreed  to  meet  the  creditors  at  the  store  of 
M.  Loth  on  Saturday,  April  i8th,  1868,  at  9  A.  m.,  but 
that  being  too  unwell  to  meet  her  engagement  promptly, 
went  there  at    10  A.  m.  and  found  the  place  closed  (they 
being  Israelites),  and  then  went  to  R.  D.  Norris  &  Co.'s 
store,  where  she  was  told  there  was  to  be  a  meeting  of  her 
creditors  that  afternoon  at  4  o'clock ;  denies  that  she  prom- 
ised to  attend  it;  states  that  she  inquired  if  the  object  was 
to  have  her  sign  the  paper  prepared  by  the  creditors'  attor* 
ney,  and  was  told  that  it  was,  and  then  she  told  her  inform- 
ant she  should  not  sign  a  paper,  the  legal  effect  of  which 
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she  did  not  understand,  and  on  which  she  had  no  advice ; 
that  she  returned  to  Lafayette  and  consulted  with  Chase  & 
Wilstach,  etc.;  that  they  wrote  the  letter  copied  in  the  com- 
plaint upon  suggestion  of  facts  made  by  her ;  that  she  did 
not  desire  to  intimidate  her  creditors;  that  her  husband 
exercised  no  control  over  the  goods;  that  only  fifty-four 
dollars  of  addition  to  the  stock  had  been  made  since  her 
marriage,  and  that  upon  her  own  credit;  that  she  was  hon- 
estly holding  the,  goods  for  the  benefit  of  her  creditors  and 
intended  applying  the  proceeds  of  sales  to  their  debts,  and 
protested  against  the  appointment  of  a  receiver,  and'  states 
that  her  husband  relied  upon  his  own  labor  as  a  carpenter 
for  a  living,  etc.  In  a  supplemental  affidavit,  Mrs.  McGold- 
rick states  the  effect  of  the  contract  prepared  for  her  to  sign 
in  Cincinnati  as  she  understood  it,  which  she  wanted  to  take 
to  Lafayette  for  examination,  and  some  &cts  showing  an 
intention  of  the  creditors  to  coerce  her  into  measures ;  also, 
some  details  of  the  proposal  for  compromise  of  the  debts. 

The  affidavit  of  John  A.  Wilstach  states  that  the  judgments 
of  McFaddens,  Sheem,  Ford,  and  Cox,  had  been  rendered  at 
the  time  Woodward,  in  his  affidavit,  states ''  he  was  informed 
and  believes  it  to  be  true  that  judgments  against  the  defend- 
ants Margaret  and  Patrick  *  *  were  not  taken,"  etc.; 
that  is,  Wilstach  shows  that  the  judgments  had  been  taken 
when  the  letter  was  written  by  Chase  &  Wilstach  to  the 
various  creditors,  proposing  forty  per  cent,  compromise, 
while  Woodward  states  that  he  ''  was  informed  and  believed'' 
to  the  contrary. 

J.  M.  Woodward's  affidavit  shows  that  he  was  agent  of 
the  Slevins,  his  examination  of  Chase  &  Wilstach's  letter 
book,  and  his  reading  of  the .  copy  of  their  letter,  which  he 
was  informed  and  believed  was  before  the  judgments  therein 
referred  to  were  taketi ;  that  Mrs.  McGoldrick  referred  him 
to  Chase  &  Wilstach  as  her  counsel,  etc. 

The  court  upon  this  complaint  and  the  affidavits  enjoined 
the  McFaddens,  Ford,  Sheem,  and  Cox  from  collecting  their 
judgments  firom  Mrs.  McGoldrick's  property,  restrained  and 
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enjoined  her  from  selling  or  disposing  of  her  goods  or  her 
accounts,  and  compelled  her  to  deliver  over  all  her  property 
of  every  kind^  including  her  books  and  accounts,  connected 
with  her  business,  to  Henry  Learning,  as  a  receiver,  who 
gave  bond  and  took  the  required  oath,  and  who  was  ordered 
to  appraise  and  sell  the  goods  at  public  auction  upon  notice 
published  in  the  newspapers,  at  not  less  than  two-thirds  the 
appraised  value,  or  he  could  sell  at  private  sale  at  not  less 
than  the  full  appraised  value.  Full  directions  were  given  to 
convert  all  the  property  into  cash  and  collect  all  the  debts  of 
Mrs.  McGoldrick,  but  she  was  to  be  allowed  three  hundred 
dollars  if  she  claimed  it. 

The  defendants  excepted  to  each  and  every  "of  the  fore- 
going rulings  and  orders  of  the  court." 

At  the  October  term  of  court  for  1868,  sundry  other  credit- 
ors, being  all  but  Slevin  &  Sons,  McFaddens,  Sheem, 
Ford,  and  Cox,  made  themselves  parties  plaintiffs,  set  out 
their  demands,  and  claimed  the  benefit  of  the  proceedings 
and  to  share  the  assets  realized  by  the  receiver.  The  parties 
j^reed  that  the  receiver  should  pay  the  taxes,  but  the  defend- 
ants waived  no  right  thereby.  The  court  then  ordered  the 
payment  of  the  taxes. 

The  receiver  reported  the  appraisal  of  the  goods  at  seven 
thousand  and  fifty  dollars  and  eighty-five  cents,  and  the 
accounts  attwothousand  one  hundred  and  eighty-five  dollars 
and  three  cents;  that  he  had  made  sales,  etc.,  to  the  amount 
of  four  thousand  nine  hundred  and  twenty-eight  dollars  and 
thirty-three  cents ;  expenses  one  thousand  one  hundred  and 
seventy-four  dollars  and  ninety-three  cents. 

The  defendants  filed  their  several  answers  as  follows : 

Joseph  Sheem's  answer : 

1.  General  denial. 

2.  As  an  answer  and  cross  complaint,  that  on  the  2otfa  of 
April,  1868,  he  obtained  a  judgment  against  said  Margaret 
McGoldrick  and  Patrick  McGoldrick  in  said  Tippecanoe  Qvil 
Circuit  Court,  for  one  hundred  and  forty-one  dollars  and 
fifty  cents  then  due  him,  and  costs,  a  copy  of  which  was 
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set  out;  that  an  execution  was  immediately  issued 
thereon^  which  was  in  the  sherifT's  hands  when  said  receiver 
was  appointed  and  the  goods  taken  by  him  and  sold  under 
an  order  of  the  court ;  and  that  he  asked  the  court  to  order 
his  judgment  paid  in  full  out  of  the  money  in  the  receiver's 
hands. 

Defendant  R.  S.  Ford  filed  a  similar  answer  and  cross 
complaint,  setting  out  his  judgment  at  one  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  and  asked  similar  relief 
as  to  its  payment  out  of  moneys  in  receiver's  hands. 

Defendants  McFaddens  filed  a  similar  answer  and  cross 
complaint,  setting  out  their  judgment  at  two  hundred  and 
seventy-six  dollars  and  forty-six  cents,  and  asked  the  same 
relief  as  to  the  paymenj  out  of  the  moneys  in  the  receiver's 
hands. 

Defendant  Ellen  Cox  having  been  paid  off  in  full,  her 
answer  need  not  be  noticed. 

H.  W.  Chase  and  J.  A.  Wilstach  were  made  parties  on 
petition,  to  assert  a  mortgage  lien  on  the  goods  for  serviced, 
but  as  they  were  settled  with,  the  same  need  not  be  noticed. 

The  court  ordered  that  the  payments  to  Ellen  Cox  and 
Chase  &  Wilstach  should  not  affect  any  of  the  questions  or 
issues  theretofore  made. 

The  defendants  Margaret  McGoldrick  and  husband 
answered,  denying  all  the  allegations  of  the  complaint  of  all 
the  several  plafntiiTs. 

To  the  several  answers  and  cross  complaints  of  Sheem, 
Ford,  and  the  McFaddens,  the  several  plaintiffs,  who  were, 
under  the  order  of  the  court,  ail  the  parties  to  the  record 
except  the  above  named  defendants,  filed  their  reply  in 
denial 

The  cause  was  then  submitted  to  the  court  for  trial,  and  a 
judgment  rendered  for  the  several  plaintiffs  for  the  amount 
of  their  claims  as  alleged  in  their  several  complaints,  and  for 
the  defendants  McFaddens,  Sheem,  and  Ford  for  the  amount 
of  their  judgments ;  that  all  the  indebtedness  was  for  goods^ 
Vol.  XLIII.— 34 
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etc.,  had  bjr  said  Margaret ;  that  her  husband  was  insolvent; 
that  said  Margaret  was  insolvent  when  the  judgments  in 
&vor  of  McFaddens,  Sheem,  and  Ford  were  rendered,  and 
that  said  last  named  judgments  were  entitled  to  no  prefer- 
ence. The  final  report  of  the  receiver  was  approved,  and 
the  net  proceeds  of  the  whole  stock,  etc.,  after  payment  of 
expense,  was  two  thousand  five  hundred  and  thirty-two  dol- 
lars and  sixty-six  cents  for  distribution,  which  was  orderec^ 
making  less  than  twenty  per  cent,  of  tile  debts.  The  finding 
and  judgment  are  very  lengthy. 

The  defendants  McGoIdricks  moved  for  a  new  trial  on 
written  causes : 

1.  Because  the  finding  and  judgment  were  contrary  to  lam 

2.  That  the  same  were  not  sustained  by  the  evidence. 
The  defendants  Sheem,  Ford,  and  the  McFaddens  filed  i 

separate  motion  for  a  new  trial,  setting  out  the  causes : 

1.  Because  the  finding  and  judgment  were  contrary  to 
bw. 

2.  That  the  same  were  not  sustained  by  sufficient  evidence. 

3.  Irregularity  in  the  proceedings  of  the  court,,  by  wbidi 
fhe  defendants  were  adjudged  to  have  no  preference  in  the 
pa}nnent  of  their  judgments  over  the  plaintiflTs  in  the  case. 

The  motions  were  overruled,  and  exceptions  were  taken* 
The  testimony  is  all  set  out  in  a  bill  of  exceptions  and 
shows  substantially  the  following  facts : 

Margaret  McHugh  was  a  sole  trader  in  Lafayette,  and  piu^ 
chased  merchandise  of  the  plaintiffs  to  the  amount  of  their 
bills  set  out  in  the  various  complaints,  on  the  ist  of  January, 
1868.  After  the  debts  were  made,  she  married  Patrick 
McGoldrick,  and  continued  the  mercantile  business  in  her 
own  name;  in  April  (prior  to  the  20th),  1868,  being  embar 
rassed,  she  went  to  Cincihnati  to  adjust  her  liabilities  by  a 
compromise  with  her  creditors,  but  failed  to  do  it.  She 
returned  to  Lafayette,  and  on  the  20th  of  April  appeared 
with  her  husband  in  open  court  to  complaints  in  favor  of  the 
McFaddens,  Sheem,  Ford,  and  Cox;  and  on  trial  the  couit 
rendered  judgments  for  the  amounts  justly  due  them,  and 
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ordered  the  money  to  be  made  out  of  the  property  of  Mar- 
garet and  her  husband,  or  either  of  them.  Immediately 
thereafter,  on  the  same  day,  Chase  &  Wilstach,  acting  as  her 
attorneys  as  to  all  matters  except  the  collection  of  said  judg- 
ments, wrote  to  the  several  creditors  the  letter  copied  into 
the  complaint,  stating  what  had. been  done  and  proposing  a 
compromise  at  forty  per  cent,  on  secured  paper,  and  urged 
its  acceptance;  on  the  next  day  executions  were  issued  upon 
these  judgments  and  placed  in  the  sheriffs  hands,  and  their 
collection  was  enjoined  by  the  court  as  above  stated.  At 
the  time  of  allowing  the  judgments  to  be  taken,  said  Marga- 
ret was  indebted  to  the  plaintiffs  in  this  suit  about  eleven 
thousand  dollars  and  was  in  failing  circumstances. 

The  McFadden  claim  had  been  in  Chase  &  Wilstach's 
hands  for  several  months  under  repeated  promises  of  payment. 
The  judgment  of  Sheern  was  for  household  furniture,  that 
of  Ford  fof  rent,  and  that  of  Miss  Cox  for  services. 

Henry  Leaming,  receiver,  took  possession  of  all  Mrs. 
McGoldrick's  assets  and  converted  them  into  money.  The 
agreettient  copied  in  the  bill  of  exceptions  shows  that  the 
defendants  Sheern,  Ford,  and  McFaddens,  claimed  a  priority 
out  of  the  proceeds  of  the  goods  to  pay  their  judgments, 
and  all  the  defendants  insisted  that  the  plaintiffs  had  no 
right  to  proceed  by  injunction  and  receiver.  The  affi- 
davits read  on  the  application  for  an  injunction  were  also 
read  as  evidence,  by  agreement,  and  the  reports  of  the  receiver 
were  also  read  in  evidence  in  like  manner. 

All  the  rulings  of  the  court  agaihst  the  defendants  were 
objected  to,  and  exceptions  taken. 

We  condense  the  pleadings,  evidence,  and  rulings  of  the 
case  into  the  following  brief  statement  : 

Margaret  McHugh  carried  on  the  retail  dry  goods  business 
from  in  1864  to  January  ist,  1868,  when  she  married  Patrick 
McGoldrick,  who  had  no  means  and  never  exercised  any 
control  over  the  stock  01^  the  business,  but  the  same  was 
managecl  by  Mrs.  McGoldrick  after  her  marriage  till  the 
property  was  taken  from  her  by  the  receiver.    The  wholesale 
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house  of  G.  H.  &  H.  McFadden  sent  their  claim  for  coUec- 
tion  to  Chase  &  Wilstach,  attorneys,  in  the  summer  of  1867, 
who  collected  apart  and  got  promises  for  the  residue.  In  April, 
1868,  Mrs.  McGoldrick  owed  about  eleven  thousand  dollars 
'  to  Cincinnati  parties  for  goods,  and  was  unable  to  pay  in  full. 
She  went  to  compromise  with  them  at  forty  cents  and  failed 
to  do  it,  and  returned  to  Lafayette  and  appeared  in  court 
and  allowed  judgments  to  bjc  taken  in  favor  of  four 
creditors  for  goods,  rent,  and  services,  justly  due,  to  an 
amount  less  than  six  hundred  dollars.  The  other  creditors 
enjoined  her  disposal  of  the  goods,  and  the  court  put  the 
goods  into  the  hands  of  a  receiver  who  solcf  them,  and  the 
proceeds  were  divided  pro  rata^  giving  each  less  than  twenty 
per  cent,  and  leaving  the  balance  of  the  debts  unpaid.  The 
defendants  who  had  procured  judgments  and  executions 
were  deprived  of  their  liens  upon  the  goods  and  compelled 
to  share  with  the  other  creditors ;  exceptions  were  taken  at 
every  step. 

Counsel  for  appellants  have  discussed  the  sufficiency  of 
the  complaint,  but  no  such  question  is  presented  by  the 
record.  There  was  no  demurrer  to  the  complaint  The 
failure  to  demur  does  not  waive  the  jurisdiction  of  the  court 
over  the  subject  of  the  action  or  the  sufficiency  of  the  fiurts 
stated  in  the  complaint ;  but  to  raise  such  a  question  here, 
there  must  be  an  assignment  of  error,  either  that  the  court 
below  did  not  possess  jurisdiction  of  the  subject-matter  of 
the  action,  or  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  There  is  no  such  assign- 
ment of  error. 

We  do  not  deem  it  necessary  to  consider  in  detail  all  the 
errors  assigned  or  questions  discussed  by  counsel,  as  the 
examination  and  decision  of  three  or  four  questions  will  be 
decisive  of  this  case. 

The  primary  and  most  important  question  is,  whether  an 
insolvent  debtor,  contemplating  an  assignment,  can  confess  a 
judgment  in  favor  of  a  creditor  for  a  just  debt;  upon 
which  an  execution  may  issue,  and  under  and  by  virtue  of 
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which  the  goods  of  the  debtor  may  be  seized  and  sold.  The 
precise  question  was  decided  by  this  court  in  Lord  v.  FisJier^ 
19  Ind.  7,  where  it  was  held  that  the  transfer  of  a  part  or  all 
of  his  property,  either  directly  or  by  way  of  confession  of  a 
judgment  and  levy  of  an  execution  by  a  debtor  in  failing 
circumstances,  for  the  purpose  of  paying  one  debt,  leaving 
many  others  unpaid  or  unsecured,  if  done  in  good  faith, 
unaffected  with  any  secret  trust,  is  valid,  although  done  in 
contemplation  of,  and  but  a  few  days  before  the  execution  of, 
a  general  assignment  by  the  debtor.  In  that  case  the  court 
say: 

"  Naturally,  a  man  has  a  right  to  make  an  honest  disposi- 
tion of  his  property ;  that  is  to  say,  he  may  use  it  to  pay  an 
honest  debt.  It  may  not  be  an  honest  disposition  of  prop- 
erty to  sell  it  upon  a  new,  and  even  adequate  consideration, 
if  the  sale  is  to  keep  the  property  from  creditors.  It  is  an 
honest  disposition  of  a  man's  property  to  use  it  in  paying  or 
securing  an  honest  debt  It  is  a  dishonest  use  of  it  to  pre- 
tend to  convey  it  to  pay  or  secure  a  debt,  when,  in  fact,  it  is 
conveyed  to  be  held  upon  a  secret  trust  for  the  benefit  of  the 
grantor.  It  is  not,  in  the  eyes  of  the  law,  necessarily  a  dis- 
honest use  of  a  man's  property  to  convey  all  he  has  to  pay  or 
secure  one  debt,  while  he  leaves  many  others  unpaid,  or  unse- 
cured. Chandler  v.  Caldwell^  17  Ind.  256.  In  the  case  at  bar, 
it  is  not  pretended  but  that  the  debt  of  Doughty  and  Snyder  to 
Fisher  was  an  honest  one;  nor  is  it  pretended  but  that  the 
judgments  were  confessed  according  to  law,  and  the  execu- 
tions levied  upon  the  property  for  the  bona  fide  purpose  of 
appropriating  it  to  pay  the  executions,  rather  than  to  be  held 
for  the  use  of  Doughty  and  Snyder.  Nor  is  it  denied  that 
the  law  holds  it  commendable  in  a  creditor  to  be  diligent  in 
his  collections ;  and  it  seems  that  such  diligence  is  all  that 
Fisher  has  been  guilty  of.  Why,  then,  is  he  to  be  deprived 
of  the  benefit  of  the  security  which  his  diligence  on  the  one 
hand,  and  the  free  will  of  Doughty  and  Snyder  on  the  other, 
have  given  him  ?"  The  ruling  in  the  above  case  was  adhered 
to  and  followed  in  the  following  cases:  Blakemore  v.  Taber's 
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E^r,  22  Ind.  466;  WUcoxon  v.  Annesley^  23  Ind.  285 ;  Keen 
V.  Preston^  24  Ind.  395. 

It  is  conceded  in  the  present  case  that  the  debts  in 
favor  of  the  McFaddens,  Ford,  and  Sheem»  were  honest 
and  due  at  the  time  the  judgments  were  rendered.  Nor  is 
it  pretended  that  the  judgments  were  not  rendered  according^ 
to  law,  or  that  the  executions  were  taken  out  and  levied  upon 
the  property  of  Mrs.  McGoldrick  with  the  honest  purpose 
of  making  the  judgments.  There  does  not  seem  to  have 
been  any  secret  trust  or  private  understanding  between  the 
parties.  The  debtor  was  in  failing  circumstances,  and 
desired  to  prefer  some  of  her  creditors  to  the  exclusion  of 
others.  To  accomplish  this  purpose,  the  judgments  were 
taken  and  executions  issued  and  placed  in  the  hands  of 
the  sheriff.  There  was  nothing  illegal  or  dishonest  in  this. 
The  judgments  having  been  rendered  upon  honest  debts  and 
according  to  law,  and  executions  having  been  issued  and 
placed  in  the  hands  of  the  sherifll)  the  judgment  creditors 
acquired  a  lien  on  the  property  which  was  prior  and  para- 
mount  to  the  claims  of  other  creditors  who  had  no  judg- 
ments. In  the  present  case  the  judgments  were  not  con- 
fessed. Regular  complaints  were  filed,  to  which  the  defend- 
ants entered  their  appearance.  Proof  was  heard  by  the  courts 
and  judgment  was  rendered  in  each  case  upon  such 
proof,  and  not  by  confession.  The  judgment  creditors,  hav- 
ing acquired  prior  liens,  were  entitled  to  have  their  judg- 
ments paid  in  full.  It  is,  therefore,  manifest  that  the  court 
erred  in  its  final  decree  in  providing  that  such  judgment 
creditors  should  share  pro  rata  in  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  property  of  the  judgment  debtors. 

We  proceed  to  inquire  whether  the  court  erred  in  granting 
an  injunction.  The  injunction  w^s  twofold  in  its  character. 
First  It  enjoined  the  McFaddens,  Ford,  and  Sheem  from 
collecting  their  judgments  by  the  levy  upon  and  sale  of  the 
property  of  the  judgment  defendants.  Second*  It  enjoined 
Mrs.  McGoldrick  and  her  husband  from  selling  or  disposing 
of  their  property. 
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There  is  no  principle  upon  which  the  injunction  against 
McFaddens,  Ford,  and  Sheem  can  be  sustained.  They  had 
obtained  valid  judgments,  upon  which  executions  had  issued 
and  been  placed  in  the  hands  of  the  sheriff.  These  proceed- 
ings gave  them  a  lien  upon  all  the  property  of  the  judgment 
defendants,  which  was  subject  to  such  executions,  and  this 
lien  was  prior  and  paramount  to  the  claims  of  the  plaintiffs 
in  this  action.  The  court  possessed  no  power  to  enjoin  them 
from  having  their  executions  levied.  It  is  also  insisted  by 
counsel  for  appellants  that  a  creditor  who  has  not  reduced 
his  claim  to  a  judgment  has  no  right  to  enjoin  judgment 
creditors,  although  the  judgments  may  have  been  fraudulent 
We  do  not  deem  it  necessary  to  decide  anything  on  this 
point,  as  the  injunction  was  improperly  granted  for  the 
reason  already  stated,  but  refer  to  some  authorities  on  the 
point.  Reubens  y.  Joel^  13  N.  Y.  488;  Roraback  v.  Stebbins^ 
40  N.  Y.  62. 

It  is  provided  by  section  137  of  the  code,  2  G.  &  H.  132, 
that,  "  when,  during  the  litigation,  it  appears  that  the  defend- 
ant is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  some  act  to  be  done,  in  violation  of  the  plain- 
tiff's rights,  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual,''  or  ''where  it  appears 
in  the  complaint,  at  the  commencement  of  the  action,  or  dur- 
ing the  pendency  thereof,  by  affidavit  that  the  defendant 
threatens,  or  is  about  to  remove,  or  dispose  of  his  property, 
with  intent  to  defraud  his  creditors,  £k  temporary  injunction 
may  be  granted  to  restrain  the  removal  or  disposition  of  his 
property." 

The  allegations  of  the  complaint  do  not  bring  this  case 
within  the  cases  provided  for  in  the  above  section  of  the 
code,  and  the  allegations  made  are  not  supported  by  the 
affidavits  in  the  record.  The  injunction  was  asked  upon 
the  grounds  that  the  debtors  had  been  guilty  of  a  fraud  in 
permitting  judgments  to  be  taken  against  them,  and  that 
Mrs.  McGoldrick  had  acted  in  bad  faith  in  not  keeping 
her  appointment  to  meet  her  creditors  in  Cincinnati.    As 
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we  have  seen,  the  judgments  were  not  fraudulent,  but  were 
valid.  But  injunctions  are  granted  to  restrain  the  commis- 
sion of  acts  threatened  or  anticipated,  injurious  to  the  plain- 
tiff, pending  the  litigation,  and  not  where  the  act  complained 
of  has  been  consummated  either  before  or  after  the  action  is 
commenced,  and  before  judgment.  Reubens  \.  jFoel^  supra. 
The  failure  of  Mrs.  McGoldrick,  under  the  circumstances  shown 
in  the  affidavits,  to  meet  her  creditors  can  not  be  tortured 
into  a  cause  of  injunction.  There  is  an  apprehension 
expressed  in  a  very  general  and  indefinite  way  in  the  com- 
plaint, that,  unless  restrained,  Mrs.  McGoldrick  and  her  hus- 
band will  dispose  of  their  property,  but  this  apprehension  is 
not  supported  by  a  statement  of  facts  showing  that  acts  had 
been  done  or  were  threatened  to  be  done,  looking  toward  a 
fraudulent  disposition  of  their  property.  The  apprehension 
was  based  upon  the  rendition  of  the  judgments  and  the  fail- 
ure of  Mrs.  McGoldrick  to  meet  her  creditors. 

The  defendants  were  in  the  open  and  visible  possession  of 
the  stock  of  goods.  There  was  no  evidence  showing,  or 
even  tending  to  show,  that  they  had  fraudulently  disposed 
of  any  of  their  property,  or  that  they  threatened  so  to  do. 
The  courts  were  open  to  the  plaintiffs  to  obtain  judgments 
on  their  claims,  and  if,  during  such  litigation,  the  defendants, 
either  disposed  of  or  threatened  to  dispose  of  their  property 
to  defraud  their  creditors,  the  plaintifls  might  have  resorted 
to  the  proceeding  by  attachment.  There  was  no  cause 
shown  for  an  injunction^ 

Did  the  court  err  in  appointing  a  receiver? 

Having  held  that  the  judgments  in  favor  of  McFaddens, 
Ford,  and  Sheern  were  legal ;  that  the  executions  issued 
thereon  and  in  the  hands  of  the  sheriff  created  a  lien  upon 
the  property  of  the  judgment  defendants;  that  the  injunc- 
tion was  improperly  granted,  because  it  was  hot  shown  that 
there  was  danger  of  the  defendants  fraudulently  disposing 
of  their  property ;  it  seems  to  result  logpically  and  irresistibly 
that  there  was  no  ^ound  for  appointing  a  receiver.  Mrs. 
McGoldrick  had  done  nothing,  nor  did  it  appear  that  she 
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threatened  or  was  about  to  do  anything,,  which  would  forfeit 
her  right  to  the  possession  and  disposition  of  her  own  prop- 
erty. It  is  provided  by  the  third  subdivision  of  sec.  199  of 
the  code,  2  G.  &  H.  152,  that  a  receiver  may  be  appointed 
in  a  case  like  this,  where  it  is  shown  that  the  property,  fund, 
or  rents  and  profits  in  controversy  are  in  danger  of  being  lost, 
removed,  or  materially  injured.  There  was  no  such  showing 
in  this  case. 

It  is  very  obvious  to  us  that  McFaddens,  Ford,  and  Sheem, 
having  acquired  a  prior  and  paramount  lien  upon  the  prop- 
erty of  the  judgment  debtors,  were  entitled  to  have  their 
judgments  paid  in  full,  and  that  the  court  erred  in  its  final 
judgment  in  requiring  them  to  share  pv  rata  with  the  other 
creditors,  in  the  distribution  of  the  money  paid  into  court. 

The  judgments  rendered  in  favor  of  Slevins  &  Sons  and 
the  other  plaintiflls,  and  against  Mrs.  McGoldrick  and  her 
husband,  seem  to  have  been  based  upon  just  claims,  and  are 
affirmed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 


^-•- 


HOUGLAND  ET  AL.  Z'.  TqE  StATE,  EX  REL.  McCoOL. 

Reflkvin  Bail. — Attestatum  by  Justice  of  the  Peace, — ^An  undertaking  of 
replevin  bail  upon  a  judgment  rendered  by  a  justice  of  the  peace  is  void,  if 
not  attested  by  the  justice.    Downey,  C.  J.,  dissented. 

Constable. — SuU  on  Bond, — In  a  suit  upon  the  bond  of  a  constable,  where 
the  only  breach  alleged  is  a  failure  to  levy  upon  the  property  of  the  replevin 
bail,  if  the  undertaking  of  replevin  baU  be  void,  there  can  be  no  recovery. 

From  the  Warrick  Common  Pleas. 

A.  IgMiart  and  J.  E.  Tglehart,  for  appellants. 
/.  S.  Moore f  for  appellee. 
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BusKiRKy  J. — ^The  facts  necessary  to  a  prqper  understand* 
ing  of  the  questions  involved  are  these : 

On  the  6th  day  of  December,  i868,  McCool,  the  appet 
lee»  held  a  note  against  John  L.  Boner  and  William  Boner 
as  principals,  and  Thomas  J.  Hudspeth  as  surety,  which  was 
long  past  due,  and  William  Boner  had  been  dead  for  more 
than  a  year.  Notwithstanding  these  facts,  he,  on  that  day, 
obtained  a  judgment  before  Peter  Seigel,  justice  of  the  peac^ 
9s  upon  the  service  of  process,  for  the  amount  of  the  note 
and  interest,  less  than  two  hundred  dollars,  against  all  the 
makers  of  the  note. 

Shortly  after  the  rendition  of  this  judgment,  Washington 
M.  Boner  (sometimes  in  the  record  described  as  "  Wash* 
sngton  N."  and  sometimes  as  "Wash")  became  replevin 
bail,  according  to  the  form  of  the  statute,  excepting  that  the 
name  of  the  justice  nowhere  appears  as  attesting  the  bail 
At  the  expiration  of  the  stay,  to  wit,  on  the  22d  day  of  June, 
1869,  an  execution  issued  against  all  the  judgment  defend- 
ants, and  against  the  replevin  bail,  in  the  alternative,  in  due 
form.  On  the  28th  day  of  July,  1869,  Hudspeth  filed  in 
the  court  of  common  pleas  of  Warrick  county  a  complaint 
for  an  injunction,  setting  forth  that  William  Boner  was  dead 
before  the  rendition  of  the  judgment;  that  McCool,  with- 
out the  consent  of  the  plaintiff,  had  given  time  to  John  L. 
Boner,  for  a  consideration,  until  John  L.  had  become  insolvent 
and  alleging  that  the  judgment  was  rendered  against  plain- 
tiff without  service  of  process,  and  praying  an  injunction. 
Upon  the  filing  of  this  complaint,  a  temporary  restraining 
order  was  granted,  and  at  the  October  t^rm,  1869,  a  perpet* 
ual  injunction  was  rendered.  Upon  the  default  of  the 
defendants,  and  after  enjoining  McCool  and  the  justice,  the 
decree  reads,  "  and  that  Ben.  Hougland  be  forever  barred 
and  inhibited  firom  collecting  an  execution  on  said  judg- 
ment." 

Pending  the  injunction  proceedings,  Washington  M.  Boner 
had  sufficient  property  to  pay  the  execution,  but  whether 
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he  ever  had  any  more,  or  whether  he  had  enough  to  pay  it 
after  the  injunction,  we  think  the  record  does  not  show. 

Hougland  failed  to  make  the  money  upon  the  execution, 
and  then  suit  was  brought  upon  the  constable's  bond  to 
recover  the  same.  The  suit  was  brought  before  a  justice, 
where  there  was  a  judgment  for  the  defendants,  from 
which  an  appeal  was  taken  to  the  circuit  court. 

There  were  three  breaches  of  the  bond  filed,  but  two  were 
withdrawn.  The  one  left  simply  counts  upon  a  failure  to 
levy  the  execution  upon  the  property  of  Wash  Boner.  And 
under  this  assignment  proof  is  made,  showing  that  while 
the  execution  was  in  the  hands  of  Hougland,  Wash  Boner 
had  property  sufficient  to  satisfy  the  execution.  Upon  this 
the  plaintiff  claimed  a  right  to  recover  the  whole  judgment, 
costs,  and  statutory  damages. 

On  the  other  hand,  the  defendants  insisted,  ist.  That  the 
•replevin  bail  was  void,  and,  therefore,  the  execution  void. 
2d.  That  the  perpetual  injunction  of  Hudspeth  against  col- 
lecting the  .judgment  from  him,  even  if  the  injunction  is  not 
broader,  released  the  replevin  bail,  he  having  become  the 
surety  of  Hudspeth  as  well  as  the  others.  And,  3d.  That 
if  McCool  could  collect  anything,  it  would  be  only  nominal 
damages,  as  the  constable  could  not  levy  pending  the 
injunction  suit,  and  as  Wash  Boner  was  not  shown  to  have 
any  property  after  the  term  of  the  court  at  which  the  case 
was  determined. 

To  sustain  this  view,  the  defendants  put  in  evidence  the 
record  in  the  case  of  Hudspeth  v.  McCool^  and  proved  the 
death  of  William  Boner  and  the  insolvency  of  John  L. 
before  the  judgrment ;  also,  that  Hudspeth  is  a  man  worth 
twenty-five  thousand  dollars  or  more,  and  that  Wash  Boner 
replevied  the  judgment  for  Boner  and  Hudspeth. 

But  the  court  found  for  the  plaintifl^  and  assessed  the  dam- 
ages  at  the  full  amount  of  execution,  with  ten  per  cent 
damages  thereon. 

The  defendants  moved  the  court  for  a  new  trial,  for  the 
reasons,  ist,    ad,  and  5th.    The  damages  are  excessive. 
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3d.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence.  4th.  The  finding  is  contrary  to  lav.  But  the 
court  overruled  the  motion,  and  rendered  final  judgment. 
The  proper  exceptions  were  taken  to  the  rulings  upon  which 
error  is  assigned. 

The  first  and  third  assignments  of  errors  are  merely  for- 
mal ;  the  second,  the  overruling  of  the  motion  for  a  new 
trial,  is  relied  upon  solely. 

Five  questions  arise  upon  the  record  here:  ist.  Is  the 
replevin  bail,  upon  which  the  alleged  liability  of  Wash:  M. 
Boner  upon  the  judgment  against  William  Boner,  John  L. 
Boner,  and  Thomas  J.  Hudspethis  based,  void,  for  want  of  the 
attestation  of  the  justice  of  the  entry  of  bail,  in  conformity 
with  the  terms  of  the  statute  ?  2d.  Admitting  the  entry  of 
replevin  bail  to  have  been  sufficient  in  the  first  instance,  did 
not  the  fact  that  the  judgement  was  void,  for  want  of  service 
of  process  or  appearance  of  Hudspeth,  as  to  him,  alleged 
so  by  Hudspeth,  and  the  allegation  admitted  by  McCool  by 
his  default,  also  render  the  undertaking  of  the  replevin  bail 
void?  3d.  Was  not  the  replevin  bail  discharged  by  the 
injunction  ?  4th.  Was  not  appellant  Hougland,  the  consta- 
ble, enjoined  from  the  collection  of  the  judgment  upon  exe- 
cution ?  And,  Sth.  If  the  appellee  was  entitled  to  recover 
anything,  did  not  the  evidence  confine  his  recovery  to  nom- 
inal damages. 

Before  proceeding  to  consider  the  questions  stated,  we  will 
dispose  of  a  question  raised  by  counsel  for  appellee,  and 
which  is  stated  by  counsel  as  follows : 

"The  first  proposition  is,  that  'the  entry  or  undertaking 
(of  replevin  bail),  not  being  in  substantial  conformity  with 
the  statute,  is  void.'  We  submit  that  the  question  is  not 
properly  before  the  court,  and  ought  not  to  be  considered, 
because  the  proper  objection  was  not  made  in  the  court 
below  to  the  admission  of  the  entry  in  evidence.  The 
record  shows  that  the  justice's  judgment,  and  the  entry  of 
replevin  bail  thereon,  were  read  in  evidence,  as  set  out  in 
the  record,  without  objection.    After  showing  such  admis- 
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sion  of  the  entry  the  record  proceeds :  '  And  the  plaintiff 
also  read  in  evidence,  by  order  of  the  court,  over  defendants ' 
objection  and  exception,  the  entry  of  replevin  bail  by  Wash- 
ington M,  Boner.'  To  what  did  appellants'  objection  relate  ? 
If  to  reading  the  entry  in  evidence  the  second  time,  surely 
the  error^  if  error  at  all,  was  a  harmless  one.  Concede, 
however,  that  the  objection  related  to  the  admission  of  the 
entry  in  evidence  in  the  first  instance,  then  we  say  the  objec- 
tion was  not  well  taken,  for  the  reason  that  the  grounds 
upon  which  it  was  based  were  not  pointed  out  to  the  court 
at  the  time.  Clem  v.  Martin^  34  Ind.  341,  and  the  authori- 
ties there  cited.  We  quote  from  the  case  in  34  Ind. :  *  The 
objections  must  be  pointed  out  and  the  attention  of  the 
court  specially  called  to  them  at  the  time.  The  judge  in 
the  midst  of  a  trial  cannot  be  expected  to  delay  the  trial  to 
hunt  up  the  objections.'  But  there  is  a  much  stronger  reason 
why  this  court  will  not  review  the  action  of  the  lower  court 
on  that  point.  Appellants  did  not  embrace  the  ruling  of 
the  court  complained  of  in  their  causes  for  a  new  trial.  The 
State^  ex  reL  Biddinger,  v.  Manly,  15  Ind.  8;  Kent  v. 
Lawson,  12  Ind.  675 ;  Rosenbaum  v.  McThomas,  34  Ind, 
331.  Having  failed  to  do  so,  they  waived  the  objection 
they  may  have  desired  to  reserve.  12  Ind.  and  34  Ind., 
supray 

It  seems  to  us  that  the  learned  counsel  for  appellee  has 
misconceived  the  point  relied  upon  by  counsel  for  appellants* 
The  appellants  do  not  insist  that  the  court  erred  in  admitting 
in  evidence  the  transcript  of  the  judgment  and  the  entry  of 
replevin  bail,  but  that,  conceding  that  the  evidence  is  prop- 
erly in  the  record,  the  court  erred  in  overruh'ng  the  motion 
for  a  new  trial,  because  such  evidence  shows  that  the  entry 
of  replevin  bail  was  void  for  the  want  of  the  attestation  of 
the  justice  of  the  peace.  The  point  relied  upon  by  counsel 
for  appellant  is,  that  there  was  such  a  failure  of  proof  as 
required  the  granting  of  a  new  trial.  We  think  that  ques- 
tion is  presented  by  the  third  reason  for  a  new  trial  and  the 
assignment  of  error,  that  the  court  erred  in  overruling  the 


542  SUPREME  COURT  OF  INDIANA. 

^ _.. m^ 

HoDgland  //  al,  v.  The  State,  ex  rel,  McCool. 

motion  for  a  new  trial.  It  will  be  observed  that  the  admi^ 
sion  in  evidence  of  the  transcript  of  the  justice  was  not 
assigned  as  a  reason  for  a  new  trial,  and  consequently  can 
not  be  assigned  for  error  here.  The  breach  of  the  bond 
assigned  and  relied  upon  is,  that  the  officer  failed  to  make 
the  judgment  by  the  levy  and  sale  of  the  property  of  the 
replevin  bail.  If  the  entry  of  the  replevin  bail  was  void 
for  want  of  the  attestation  of  the  justice,  or  if  the  replevin 
bail  was  subsequently  discharged,  or  if  the  constable  was 
properly  and  legally  enjoined  from  levying  upon  the  projSert^ 
of  such  replevin  bail  until  after  he  had  become  insolvent,  it 
is  manifest  that  there  could  be  no  recovery  upon  ^e  bond  of 
the  officer  for  the  breach  assigned.  The  first  and  most 
important  question  arising  in  the  record  is,  did  Washington 
M.  Boner  become  legally  bound  as  replevin  bail?  It  i^  not 
denied  that  Boner  signed  his  name  to  the  docket  and 
acknowledged  himself  replevin  bail,  but  it  is  dontendedthat 
the  attestation  of  the  justice  of  the  peace  was  necessary  to 
the  validity  of  such  undertaking. 

The  statute,  2  G.  &  H.  602,  siec.  84,  provides,  that  the 
undertaking  shall  be  substantially  in  the  following*  form : 

"I,  A B ,    hereby  acknowledge  myself 

replevin  bail  for  the  stay  of  execution,  on  the  above  judg- 
ment   for days  from   the   rendition  thereof.      Witness 

my  hand,  this — —day  of ^  18 . 

"A B . 

-'Test:  E F ,  J.  P." 

The  following  argument  is  made,  on  this  point,  by  counsel 
fbr  appellants : 

"  The  undertaking  in  the  case  under  consideration  lacks 
the  attestation  of  the  justice.  The  question  then  is,  is  this 
attestation  form  or  substance  ?  We  answer,  substance.  Th^ 
undertaking  by  the  same  section  becomes  a  judgment  con- 
fessed, and  execution  issues  upon  it  jointly  with  the  judg* 
ment  of  defendants.  This  being  true,  the  attestation  of  the 
justice  is  equivalent  to  his  signature  to  his  judgments, 
required  by  section  58  of  the  same  act    There  it  is  simply 
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required  that  the  judgment  be  *  entered  and  signed/  etc. 
Under  this  section,  this  court  held,  in  Ringle  v.  Westotiy  23 
Ind.  588,  that  a  justice's  judgment,  not  signed  by  the  justice; 
IS  void.  So  we  see,  in  the  one  case,  the  section  requires  tfiat 
a  judgment  shaU  be  rendered  and  signed  by  fhe  justice ; 
and  in  the  other,  that  an  undertaking  signed  by  the  bail  and 
attested  by  the  justice  shall  have  the  effect  of  a  judgment 
confessed. 

'*  In  the  one  case,  this  court  holds  that  the  absence  of  the 
signature  renders  it  void;  and  certainly,  afifrHofi^  if  the  sijf* 
nature  is  wanting  in  the  other,  it  is  equally  void. 

'^The  substantial  points  of  the  entry  of  bait  are  these: 
1st  The  acknowledgment  of  liability  by  the  replevin  bail. 
2d.  His  signature,  which  serves  as  a  binding  obligation  on 
Iris  part.  3d*  The  attestation  of  the  undertakingf  by  the 
justice,  that  it  may  have  the  force  of  his  official  sanction  as 
a  record,  '  a  judgment  confessed,'  in  the  language  of  th6 
statute. 

^  We  are  aware  that  it  will  be  assumed  that  this  provision 
ii  directory,  tiie  omission  formal,  and  the  objection  tech- 
nical. 

"But  this  objection  is  fully  met  in  GalbraUh  v. 
Sidener,  28  Ind.  142,  wherein  the  effect  of  the  failure 
to  sign  the  record  by  the  judge  of  the  court  of  common 
pleas  is  discussed,  and  Ringle  v.  Weston  is  commented  oif 
and  approved.  But  the  case  of  Cox  v.  Crippen,  13 
Mich.  502,  is  a  case  precisely  in  point,  the  statute  being* 
almost  identical  with  ours.  The  case  fa  ably  argued  by 
counsel,  and  briefs  of  points  and  authorities  printed  in  the 
report  of  the  case,  and  the  question  presented  here  is  dis- 
cussed by  Judge  Cooley,  with  his  acknowledged  ability,  and- 
he  reaches  the  conclusion,  that  the  attestation, is  not  merely 
fbrmal,  but  is  substantial ;  that  the  statute  is  not  directory, 
merely,  but  peremptory ;  and  that  therefore  the  attestation^ 
and  certificate  are  indispensable  to  the  validity  of  the  under- 
taking,  and  that  their  omission  is  fatal  and  the  undertaking 
void 
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"  We  leave  this  opinion  without  further  comment,  simply 
asking  the  court  to  examine  the  opinion  of  the  court  in  that 
case,  before  deciding  this.  We  adopt  the  argument  of  the 
opinion. 

"  Of  course,  if  the  undertaking  was  void,  the  execution  issued 
was  void  as  to  the  replevin  bail,  and  the  breaches  assigned 
upon  the  constable's  bond  are  not  well  assigned;  or,  more 
accurately  speaking,  they  are  not  sustained  by  the  evidence." 

We  have  examined  the  case  of  Cox  v.  Crippen^  supra^  and 
find  that  it  was  under  a  statute  ''  almost  identical  with  ours." 
The  case  is  directly  in  point.  The  court  holds  that  the 
requirement  of  the  statute,  which  makes  it  the  duty  of  the 
justice  to  attest  the  replevin  bail,  is  not  directory  merely,  but 
peremptory  and  mandatory.     The  court  say : 

''It  will  be  seen,  on  examination  of  the  statute,  that 
when  this  undertaking  is  entered  upon  the  docket  in  due 
form,  it  is  somewhat  in  the  nature  of  a  confession  of  judg- 
ment, and  has  the  force  and  efiect  of  a  judgment  without 
any  other  form  or  ceremony  whatever.  There  is  nothing  in 
the  statute  which  requires  any  intervention  on  the  part  of 
the  justice  in  taking  the  stay,  or  which  demands  that  it  be 
in  his  presence,  or  be  brought  to  his  knowledge,  unless  the 
section  quoted  makes  it  necessary  for  him  to  attest  the  sig- 
nature. He  is  not  required  to  approve  or  accept  it,  if  it  is 
satisfactory  to  the  judgment  creditor;  and  as  the  docket  of 
a  justice  is  a  public  record,  at  all  times  open  for  proper 
entries,  the  parties  to  the  judgment  might  enter  the  security 
in  the  absence,  and  without  the  knowledge,  of  the  justice,  as 
properly  as  in  his  presence,  if  his  intervention  is  not  required. 
No  proof  that  the  justice  was  actually  present  when  this 
security  was  entered  into  can  have  any  bearing,  since,  if  he 
was  required  by  law  to  attest  it,  his  presence  could  not  be 
regarded  as  a  legal  equivalent  for  attestation,  and  if  not 
required  to  do  so,  it  was  wholly  immaterial  whether  he  was 
present  or  not. 

"The  consequences  of  a  conclusion  that  the  security 
need  not  be  witnessed  are  so  serious  that  we  can  not  avoid 
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believing  the  Legislature  regarded  that  act  as  something 
more  than  an  idle  ceremony.  As  the  entry  of  the  security 
has  the  force  and  effect  of  a  judgment,  a  justice  might  be 
called  upon  to  issue  execution  upon  an  instrument,  of  the 
genuineness  of  which  he  knew  nothing,  but  where  he  would 
be  required  at  his  peril  to  take  notice  of  the  real  facts,  when 
they  might  be  within  the  knowledge  of  a.  single  person 
only,  and  that  person  unknown  to  him.  Not  only  would 
the  justice  be  thus  placed  in  peril,  but  a  false  and  forged 
instrument  would  at  once,  from  the  simple  fact  of  being 
placed  upon  the  docket,  take  upon  itself  the  semblance  of  a 
judgment  upon  which  officers  would  be  required  to  act,  so 
that  a  party  might  find  his  property  seized  in  execution 
before  he  was  aware  of  a  claim. 

"  A  statute  under  which  such  consequences  could  follow, 
or  which  should  permit  judgment  to  be  taken  without  the 
intervention  of  any  judicial  officer,  would  be  an  anomaly. 
Judgments  have  never  been  allowed  to  be  taken  against  par- 
ties upon  their  own  confessions,  or  in  any  manner,  except  in 
pursuance  of  forms  designed  to  afibrd  complete  protection 
against  frauds  or  mistakes." 

The  reasoning  of  the  court  in  the  above  case  is  sound  and 
cogent  It  seems  to  us  that  the  undertaking  of  the  replevin 
bail  in  the  case  in  judgment  was  void  for  the  want  of  the 
attestation  of  the  justice.  Inasmuch  as  the  only  breach  of 
the  bond  relied  upon  was  for  the  failure  of  the  constable  to 
levy  upon  the  property  of  the  replevin  bail,  it  necessarily 
results,  that  there  can  be  no  recovery  in  this  case  on  the 
evidence  in  the  record.  It  is,  therefore,  unnecessary  for  us  to 
examine  the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Downey,  C.  J. — I  regret  that  I  can  not  assent  to  the 
opinion  agreed  upon  by  the  majority  of  the  court  in  this 
Vol.  XLIIL— 35 
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case,  SO  iar  as  it  holds  the  recognizance  of  replevin  bafl 
invalid,  because  it  is  not  formally  tested  by  the  justice  of  the 
peace  on  whose  docket  it  was  entered.  The  statute  author- 
izing the  stay  of  execution  is  set  out  in  the  above  opinion 
of  the  court.  The  judgment  defendant  is  entitled  to  the 
stay,  by  entering  replevin  bail  on  the  docket  of  the  justice 
in  substantially  the  form  prescribed.  The  entry  is  not 
required  to  be  made  in  the  form  prescribed,  but  only  sub* 
stantially  in  that  form.  The  act  to  be  done,  to  entitle  the 
defendant  to  the  stay,  i3  an  act  which  he  is  to  do,  by  the 
''judgment  defendant"  "entering  replevin  bail."  If  the 
defendant  and  his  bail  shall  go  to  the  justice  of  the  peace, 
and  the  defendant,  the  bail,  the  justice,  or  any  one  else  shall 
write  out  the  recognizance  on  the  docket,  and  the  bail  shall 
sign  it,  can  there  be  any  substantial  reason  why  this  shall 
not  be  valid?  The  judgment  defendant,  the  bail,  and  the 
justice  intended  that  it  should  be  a  valid  recognizance  of 
replevin  bail,  and  it  contains  all  that  the  language  of  the 
section  requires,  unless  it  be  the  word  "test,"  and  the 
name  add  official  designation  of  the  justice  of  the  peace  by 
the  use  of  the  word  "justice."  The  majority  of  the  court 
decide  this  point  mainly  on  the  authority  of  Cox  ^.Crippen, 
13  Mich.  502.  I  think  that  case  ought  not  to  be  followed. 
It  throws  away  the  substance  for  a  mere  form,  without  any 
sufficient  reason  for  so  doing.  In  that  case  the  recogni- 
zance had  been  entered  and  signed  by  the  bail  in  exact  con- 
formity to  the  statutory  form,  and  the  justice  of  the  peace 
l)ad  written  following  it,  "  I  approve  of  Warren  S.  Crippen 
as  stay.  B.  Bennett,  J.  P."  This  was  held  by  that  learned 
and  reputable  tribunal  as  not  being  equivalent  to  the  word 
"  test,"  and  for  the  want  of  a  formal  attestation  by  the  jus- 
tice of  the  peace,  the  recognizance  of  replevin  bail  was  held 
invalid.  One  would  suppose  that  very  substantial  and  for 
cible  reasons  would  have  to  be  shown  for  thus  setting 
aside  an  act  so  completely  in  substantial  conformit]'  to 
the  statute.  But  what  are  the  reasons?  The  court 
talks  about   serious     consequences    flowing    from  allow- 
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ing  such  an  act  to  be  treated  as  binding  and  valjd.  The  jus- 
tice of  the  peace,  the  court  says»  might  be  called  upon  to 
issue  an  execution  on  the  recognizance  of  replevin  bail,  "of 
the  genuineness  of  which  he  knew  nothing,  but  when  he 
would  be  required  at  his  peril  to  take  notice  of  the  real  facts, 
when  they  might  be  within  the  knowledge  of  a  single  person 
only,  and  that  person  unknown  to  him.  Not  only  would 
the  justice  be  thus  placed  in  peril,  but  a  false  and  forged 
instrument  would  at  once,  from  the  simple  fact  of  being 
placed  upon  the  docket,  take  upon  itself  the  semblance  of 
a  judgment  upon  which  officers  would  be  required  to  act,  so 
that  a  party  might  find  his  property  seized  in  execution 
before  he  v/as  aware  of  a  claim."  This  whole  argument, 
and  the  whole  ground  of  the  fears  of  the  serious  consequen- 
ces to  result  from  sustaining  a  recognizance  of  replevin  baH 
not  tested  by  the  justice  of  the  peace  in  due  form,  grows 
out  of  the  Supposition  that  some  one  will  forge  an  entry  of 
replevin  bail  on  the  docket  of  the  justice  of  the  peace.  If 
that  shall  not  be  done,  then  none  of  the  dreaded  consequen- 
ces will  follow.  I  suggest  that  a  position  which  rests  only 
upon  the  supposition  that  some  one  will  forge  a  recogni* 
zance  of  replevin  bail  can  not  be  very  well  founded.  Even 
this  objection  to  such  a  practice  would  seem  to  have  had  no 
foundation  in  the  Michigan  case,  any  more  than  in  the  case 
under  consideration ;  since  there  the  justice  of  the  peace, 
under  his  own  hand,  approved  the  entry  of  ball.  But  that 
court  suppose  that  "  a  party  might  find  his  property  seized  in 
execution  before  he  was  aware  of  a  claim."  If  this  should 
'  happen,  which  could  never  be  the  case  until  some  one  had 
first  forged  an  entry  of  replevin  bail  against  the  party,  it  is 
not  perceived  that  there  could  be  any  great  difficulty  in  the 
case. 

I  am  confirmed  in  my  opinion  that  the  formal  testing  of 
the  entry  by  the  justice  is  not  of  the  substance  of  the  trans- 
action, from  the  fact  that  no  such  formality  is  required  in  the 
entry  of  replevin  bail  in  the  higher  courts  of  record  in  this 
State.    By  reference  to  sec.  421,  p.  234,  2  G.  &  H.,  it  will 
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be  seen  that  the  clerk  is  required  to  take  and  approve  the 
bail,  but  no  entry  of  the  fact  of  approval  or  any  testing  of 
it  is  required  of  him.      The  statute  simply  requires  that 
"  the   recognizance  shall  be  written  immediately  following 
'  the  entry  of  the  judgment,  and  signed  by  the  bail."    And 
by  reference  to  sec.  424,  on  the  succeeding  page,  it  will  be 
found  that  in  cases  where  a  stay  of  execution  may  be  had, 
after   the   execution   has   issued,  it  is  done    ''by  putting 
in  bail  to  be  approved  by  the  sheriff)  and  indorsed  thereon, 
and  signed  by  the  bail."     It  is  urged  that  as  the  statute 
requires  the  justice   of  the  peace  to   sign    his  judgment, 
this  is  a  resison  why  he  should  attest  the  entry  of  bail,     I 
think  differently.     There  is  no  one  but  the  justice  to  sign 
the  judgment    Judgments  in  the  higher  courts  are  required 
to  be  read  and  signed  in  open  court,  and  yet  the  recogni- 
zance of  replevin  bail  of  such  judgments  need  not  be  attested, 
or  signed  by  any  one  except  the  bail.     Ought  it  to  be  pre- 
sumed that  the  legislature  would  have  been  so  careful  as  to 
have  the  entry  authenticated  by  the  testing  of  it  by  the  justice 
of  the  peace  to  make  it  valid,  when  entered  before  him  in  cases 
of  small  import,  and  yet  wholly  omit  any  such  formality  when 
the  bail  is  entered  in  the  clerk's  office,  where  the  amounts  are 
generally  so  much  greater?     If  there  is  danger  of  forgery 
from  the  lack  of  a  formal  attestation,  by  the  clerk,  of  the 
entry,  there  would  seem  to  be  an  open  field.     If  the  clerk 
is  to  be  embarrassed  when  he  comes  to  issue  an  execution 
against  the  bail  for  want  of  a  formal  testing  by  him  of  the 
entry,  the  floodgate  is   here  left  wide   open.     If  there  is 
danger  that  some  one's  property  may  be  seized  in  execution 
before  he  has  had  any  notice  of  the  claim,  numerous  instan- 
ces of  such  seizure  might  be  expected  to  occur.     But  who 
has  ever  heard  of  any  of  these  forgeries,  embarrassments, 
and  seizures,  from  any  such  cause  ?    It  is  stated  in  the  opin- 
ion of  the  majority  of  the  court,  and  shown  by  the  record, 
that  it  was  not  denied  that  Boner  signed  his  name  to  the 
docket  and  acknowledged  himself  replevin  bail,  but  it  was 
contended  that  this  formal  attestation  was  essential  to  make 
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it  valid.  This  shows  that,  in  this  case,  there  is  no  uncer- 
tainty as  to  the  recognizance  having  been  entered  into  by 
the  bail,  no  danger  of  any  forgery,  no  embarrassment  in 
issuing  the  execution,  and  no  danger  of  the  property  of 
Boner  being  seized  before  he  has  any  notice  of  a  claim 
against  him.  I  cannot  agree  to  a  construction  of  the  sec- 
tion in  question  which  will  have  the  effect  in  this  case,  as  in 
almost  all  others,  as  I  am  persuaded,  to  release  a  man  from 
an  obligation  into  which  he  has  solemnly  entered  with  a  full 
knowledge  of  the  liability  which  he  was  assuming,  and 
where  every  consideration  of  justice  and  proper  interpreta- 
tion of  the  law  requires  that  he  should  be  held  liable. 


Ramsey  v.  Randall  et  al. 

SX7PR2MB  Court. — Assignmeni  of  Error, — ^Where  the  overraling  of  a  motion 
for  a  new  trial  is  not  assigned  as  error,  the  Suprene  Court  will  not  consider 
any  error  properly  constituting  a  cause  for  a  new  trial. 

From  the  Marion  Circuit  Court, 

W.  Morrow  and  N,  Truster^  for  appellant. 
E.  T.  yohnson,  for  appellee. 

Downey,  C.  J. — ^There  are  no  questions  presented  by  the 
assignment  of  errors  in  this  case,  except  such  as  should 
have  been  stated  as  reasons  for  a  new  trial.  The  overruling 
of  the  motion  for  a  new  trial  is  not  assigned  as  error.  The 
case  is  like  the  case  of  Cole  v.  Burris,  38  Ind.  168 ;  and  for 
the  reasons  there  stated  the  judgment  must  be  affirmed. 
See  Tynerv.  Adams,  34  Ind.  401. 

Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 
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Liquor  Law. — Sa/e  to  Minor  by  Bar^Tender^ — Where  a  bar-tender  in  chai^ge 
of  a  saloon,  in  the  absence  of  the  proprietor,  who  had  a  license  or  penni^ 
and  without  his  knowledge,  sold  liquor  to  a  minor; 

Htldt  that  the  p^prietor  was  not  liable  for  a  violation  of  sectioa  six  of  the  acft 
relating  to  the  sale  of  intoxicatii^  liquois,  Act$  id73»  pu  154. 

From  the  Marion  Criming  Circuit  Gnirt 

W.  W.  Leathers  and  G.  H.  Campbell^  for  iippQllant 
R.  P.  Parker,  H.  Lee,  7.  B.  Elam,  and  y.  C  Denny,  Attofv 
ney  General,  for  the  State. 

Downey,  C.  J. — ^This  was  an  indictment  against  the  appel- 
lant, charging  that  on  the  7th  day  of  June,  1873,  at,  etc,  he 
did  unlawfully  sell  to  Edward  Coval,  who  was  then  and 
there  a  person  under  the  age  of  twenty-one  years,  one  pint 
of  intoxicating  liquors,  contrary,  etc.  On  arraignment,  the 
defendant  pleaded  not  guilty.  The  issue  was  tried  by  the 
court,  and  there  was  a  finding  against  the  defendant.  He 
moved  for  a  new  trial,  on  account  of  the  insufficiency  of  the 
evidence.  His  motion  was  overruled,  and  sentence  was  pro- 
nounced against  him.  The  error  assigned  is,  among  others, 
the  overruling  of  the  motion  for  a  new  trial.  The  sixth 
section  of  the  act  relating  to  intoxicating  liquorsi.  Acts 
1873,  p.  154,  is  as  follows:  ''It  shall  be  unlawful  for  any 
person,  by  himself,  or  agent,  to  sell,  barter,  or  give  intoxi- 
cating liquors  to  any  minor,  or  to  any  person  intoxicated, 
or  to  any  person  who  is  in  the  habit  of  getting  intoxicated." 
By  the  fourteenth  section  of  the  act,  the  punishment  for  vio- 
lating the  sixth  section  of  the  act  is  a  fine  of  not  less  than 
ten  nor  more  than  fifty  dollars,  or  imprisonment  in  the 
county  jail  not  less  than  ten  nor  more  than  thirty  days. 

The  evidence  in  the  case  that  we  are  considering,  which 
was  that  of  the  person  who  purchased  the  liquor,  shows  that 
he  was  under  twenty-one  years  of  age  at  the  time  of  the 
trial;  that  on  the  7th  day  of  June,  1873,  in  Marion  county, 
Indiana,  and  in  the  city  of  Indianapolis,  he  went  into  the 
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saloon  of  the  defendant,  where  liquors  were  sold,  with  two 
other  persons,  who  were  adults,  and  requested  of  the 
defendant's  bar-keeper  and  agent,  in  the  absence  of  the 
defendant,  to  furnish  him  a  cigar  and  the  other  two  persons 
whiskey;  that  the  cigar  and  whiskey  were  furnished  ad 
requested ;  that  the  two  persons  with  him  drank  the  whiskey 
so  furnished,  but  he  did  not  drink  any  of  it,  or  any  other 
intoxicating  liquor,  but  paid  the  defendant's  bar-tender  for  th6 
cigar,  whidi  he  smoked,  and  for  the  whiskey  drank  by  the 
other  two  persons. 

It  is  claimed  by  counsel  for  the  appellant,  that  this  evl* 
dence  is  insufficient  in  two  essential  particulars !  1st.  That 
the  sale  was  made  in  the  absence  of  the  appellant,  and,  so 
£ur  as  the  evidence  shows,  without  his  knowledge ;  and,  2d. 
That  the  witness  did  not  purchase  any  intoxicating  liquor 
to  drink  himself,  which  was  essential  to  a  conviction. 

Perhaps  it  may  be  fairly  inferred  from  the  evidence 
that  the  appellant  had  a  license  or  permit  to  sell  liquors. 
It  is  shown  that  the  place  was  a  saloon  where  liquors  were 
sold,  and  there  was  a  bar-keeper  there.  Assuming,  then,  that 
the  defendant  was  lawfully  engaged  in  the  business  of  retail- 
ing intoxicating  liquors,  that  the  bar-tender  was  his  agent, 
and,  in  the  absence  and  without  the  knowledge  of  the 
defendant,  sold  the  liquor  to  the  minor,  the  first  question  is, 
does  this  show  a  violation  of  section  six  by  the  defendant  ? 
The  section  on  which  the  indictment  is  founded  makes  it 
penal  if  the  defendant,  by  himself  or  his  agent,  sold  to  the 
minor.  But  can  we  presume  that  the  defendant,  when  he 
left  the  bar-tender  in  charge  of  the  bar,  made  him  his  agent 
to  sell  to  a  minor,  an  act  which  would  be  in  violation  of 
law?  There  is  no  evidence  that  he  authorized  any  such 
sale.  If  that  fact  can  be  found,  it  must  result  as  an  inference 
from  the  fact  that  the  bar-tender  was  left  in  charge  of  the 
bar.  We  think  that  no  such  inference,  from  that  fact  alone, 
can  arise.  If  it  had  been  shown  that  the  defendant  had 
authorized  and  instructed  his  bar-keeper  to  sell  to  the  infant 
in  question,  or  to  iniants  generally,  or  if  he  had  been  prea^ 
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ent  authorizing  or  assenting  to  the  sale  to  the  minor,  the 
case  would  be  different.  As  the  evidence  does  not  show 
that  the  bar-tender  was  the  agent  of  the  defendant  to  make 
the  sale  in  question,  we  think  that,  on  this  point  in  the  case, 
it  was  not  sufficient  to  justify  the  finding  of  the  court.  We 
need  not  decide  what  would  have  been  the  case  had  the 
indictment  been  against  the  bar-keeper  who  sold  the  liquor. 
In  Lauer  v.  The  State ^  24  Ind.  131^  a  case  involving  this 
question,  it  was  said :  "  But  the  cases  must  be  reversed, 
because  there  was  nothing  in  the  evidence  from  which  the 
inference  could  be  drawn  that  the  defendant  either  did  the 
acts  charged  in  the  indictment,  or  that  they  were  done  by 
his  authority  or  consent,  express  or  implied,  or  even  with 
his  knowledge.  We  must  not  hold  men  responsible  for 
crimes  committed  by  others,  without  some  proof  that  they 
either  procured,  counselled,  or  advised  their  perpetration* 
We  know  full  well  that  in  this  class  of  cases  the  guilty  may 
sometimes  escape  for  a  failure  of  this  proof,  and  that  it 
may  sometimes  be  impossible  to  produce  it  in  cases  where 
it  exists.  But  these  considerations  are  also  applicable  to  every 
other  class  of  crimes.  The  guilty  frequently  go  unpunished 
for  lack  of  proof,  but  this  is  better  than  that  the  innocent 
shall  be  punished  as  well  as  the  guilty.  The  law  upon  this 
subject  is  well  settled.  It  was  ruled  in  this  State  as  early  as 
183 1,  in  Penny  baker  V.  The  State ,  2  Blackf.  484,  and  this  was 
confirmed  in  Hipp  v.  The  State,  5  Blackfl  149.  If  there  had 
been  evidence  that  on  other  occasions  the  bar-keeper  had 
sold  to  infants,  with  the  defendant's  knowledge,  and  that  the 
latter  made  no  objection,  or  still  continued  him  in  his  employ, 
and  the  jury  had  inferred  therefrom  that  he  did  so  by  the 
defendant's  authority,  we  would  not  be  authorized  to  inter- 
fere." It  is  doubtful  whether  the  fact  that  the  section  in 
question  expressly  makes  a  sale  by  the  agent  criminal,  as 
well  as  one  made  by  the  defendant  himself,  creates  any 
material  difference  between  this  section  and  the  sections  in 
former  laws  on  the  subject,  since  it  was  held  under  such  for- 
mer laws  that  the  vendor  might  be  convicted,  if  it  appeared 
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that  the  sale  was  made  by  him  through  his  agent,  it  appear- 
ing that  the  particular  sale  was  authorized  by  him.  One  who 
sells  intoxicating  liquor  by  his  agent,  duly  authorized  thereto, 
must  be  regarded  as  selling  it  himself.  Molikan  v.  The  State^ 
30  Ind.  266. 

The  other  ground  taken  against  the  conviction  in  this 
case  raises  the  question  whether,  if  a  minor  purchase  liquor, 
not  to  be  drank  by  himself,  but  by  others  who  are  adults,  the 
person  selling  to  him  is  guilty  of  a  violation  of  section  six. 
That  the  selling  in  such  a  case  is  within  the  letter  of  the  sec- 
tion is  clear  enough.  But  the  question  is,  is  it  within  the 
mischief  against  which  it  was  intended  to  guard?  Laws 
are  not  to  be  literally  construed  when  such  a  construction  will 
carry  them  beyond  the  legislative  intention.  As  it  is  not 
jiecessar}''  in  this  case  that  we  should  decide  this  question,  we 
leave  it  undecided. 

The  judgement  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 


Hopkins  et  ux.  v.  Stanley  et  al. 

PHAcnCE. — Inierrcgaioria  to  Jury. — ^The  statute  authorizes  the  propounding 
of  interrogatories  to  be  answered  by  the  juzy,  only  where  there  is  to  be  a 
general  verdict 

Same. — Special  ^^^t^.— Either  party  may  demand  a  spedal  verdict,  and  when 
demanded,  the  jury  are  to  find  the  facts  only,  leaving  judgment  thereon  to 
the  court.  In  such  case,  it  is  the  right  of  each  party  to  draw  up  in  proper, 
form,  to  be  submitted  to  the  jury,  a  statement  of  such  facts  as  he  conceives 
the  evidence  establishes.  The  jury  may  adopt  either  the  one  or  the  other,  if 
in  their  judgment  the  evidence  justifies  it,  or  they  may  adopt  either  the  one 
or  the  other  in  part  and  reject  part,  as  the  evidence  may  require,  or  they  may 
reject  both  and  make  a  statement  of  facts  which  they  find  to  have  been  proved. 

Same. — Where  a  special  verdict  is  demanded,  and  the  parties  do  not  object  to 
the  propounding  of  interrogatories  covering  the  material  facts  in  the  case,  but 
assume  that  such  is  the  correct  practice,  by  preparing  and  submitting  inter- 
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logatories,  thqr  may  be  deemed  to  haTe  waived  the  finding  of  a  special  ver- 
dict in  the  usual  fonn. 
Sams. — JnUrrogatwies  to  yury. — Where  interrogatories  aie  propounded  to  a 
jury,  which  inyolve  a  finding  of  facts  material  to  a  correct  decision  of  the  cause, 
the  answen  must  be  positive  and  certain.  Answers  expressing  only  the  indi- 
nation  of  the  minds  of  the  jury,  as  to  say,  "we  think  not,''  etc,  are  Insaffi- 
dent  and  too  o&oeitain  to  base  a  Judgment  upon. 

From  the  Putnam  Circuit  Court. 

S.  Claypoot  and  Z.  P.  Chapin^  for  appellants. 
A  E.  WUltatHsan  and  A.  Daggyy  for  appellees. 

WoRDEN,  J. — ^This  was  an  action  by  Melissa  Stanley  and 
David,  her  husband,  against  Mary  A.  Hopkins  and  James 
Hopkins,  her  husband,  to  recover  possession  of  certain  real 
estate  described. 

The  defendants  filed  a  cross  complaint  against  the  plain- 
tiffs and  John  S.  Jennings,  alleging,  in  substance,  that  Mrs. 
Hopkins  had  purchased  the  property  in  controversy  from 
Jennings,  and  had  taken  a  bond  from  him  for  the  convey- 
ance of  the  property  when  the  purchase-money  should  be 
paid ;  that  Jennings  had  put  her  in  possession  of  the  prop- 
erty, and  that  she  had  made  large  and  valuable  improve- 
ments thereon ;  and  that  afterward^  and  while  she  was  thus 
in  possession,  Jennings  had  conveyed  the  property  to  the 
plaintiff  Mrs.  Stanley,  the  latter  having  full  notice  of  the 
rights  of  Mrs.  Hopkins  therein.    That  most  of  the  purchase- 
money  has  been  paid   by  Mrs.  Hopkins  to  Jennings,  and 
there  is  an  offer  to  pay  the  residue.     Prayer  for  specific  per- 
formance and  other  relief    To  the  cross  complaint  a  general 
denial  was  filed»  with  an  agreement  that  under  it  all  parties 
might  give  in  evidence  any  and  all  matters  in  the  same  num- 
ner  as  if  specially  set  up  in  answers  or  replies. 

The  cause  was  submitted  to  a  jury  for  trial,  and  at  the 
proper  time  Mrs.  Hopkins  demanded  a  special  verdict.  AVith 
a  view  to  such  special  verdict  she  prepared  certain  questions 
or  interrogatories  and  asked  the  court  to  propound  them  to 
the  jury  to  be  by  that  body  answered.  The  court  did  not 
propound  to  the  jury  all  the  questions  embraced  in  Mrs. 
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Hopkins'  request,  but  did  propound  forty  questions,  which, 
together  with  the  answers  of  the  jury  thereto,  we  append. 

1st  Was,  or  was  not,  John  S.  Jennings  the  owner  in  fee 
simple  of  the  land  now  in  issue,  on  the  5  th  day  of  April, 
1859,  or  when  the  bond  hereafter  referred  to  was  executed  r 
Ans.  Yes.  • 

2d.  Did,  or  did  not,  said  Jennings  execute  a  title  bond  to 
said  Mary  A.  Hopkins  for  the  conveyance  of  said  land? 
Ans.  Yes, 

3d.  When  was  that  bond,  if  any,  executed?    Ans.  i859« 

4th.  What  did  said  bond,  if  an}rthing,  obligate  said  Jen- 
nings to  do,  and  when  ?  Ans.  Make  her  a  deed  six  years 
after  date,  if  purchase-money  had  all  been  paid. 

5th.  What  was  the  price  required  by  said  bond,  if  any,  to 
be  paid  for  said  land  ?    Ans.  About  fifteen  hundred  dollars. 

6th.  When  was  said  price  to  be  paid  ?  Ans.  Six  years 
after  date  of  bond. 

7th.  Has,  or  has  not,  said  purchase-money  been  paid? 
Ans.  Yes ;  paid  in  settlement. 

8th.  How  much,  if  any,  has  been  paid  ?  Ans.  Something 
over  six  thousand  dollars. 

9th.  At  what  time  or  times  was  it  paid,  if  any  was  paid? 
Ans.  About  the  year  1865. 

loth.  How  much,  if  any,  of  said  money  remains  unpaid? 
Ans.  None. 

nth.  Did  or  did  not  said  Mary  A.  Hopkins  take  posses- 
sion of  said  land  under  said  bond  with  the  consent  of  said 
Jennings?    Ans.  Yes. 

1 2th.  Did  or  did  not  said  M.  A.  Hopkins  make  improve* 
ments  on  said  land?    Ans.  Yes. 

13th.  What  improvements,  if  any,  did  she  make?  Ans. 
House,  and  all  the  improvements  on  said  land. 

14th.  What  is  the  value  of  said  improvements,  if  any? 
Alls.  About  six  thousand  dollars. 

1 5th.  Did  or  did  not  said  bond  afterward,  or  about  October, 
1864^  go  into  the  hands  of  said  Jennings?    Ans.  Yes. 


/ 
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i6th.  If  SO,  then  for  what  purpose?  Ans.  As.  collateral 
security. 

17th.  Was  or  was  it  not  done  with  the  knowledge  and 
consent  of  said  M.  A.  Hopkins  ?    Ans.  Yes. 

1 8th.  Did  or  did  not  said  Jennings  afterward  convey  said 
land  to  said  Melissa  Stanley?     Ans.  Yes. 

19th.  If  so,  about  what  date  was  the  conveyance  made  ? 
Ans.  About  August,  1869. 

20th.  Was  or  was  not  said  M.  A.  Hopkins  then  in  posses- 
sion of  same?    Ans.  Yes. 

2 1  St.  How  long,  if  at  all,  had  she  been  in  possession  ?  Ans. 
Since  1859. 

22d.  Had  or  had  not  said  Mrs.  Stanley  notice  of  any  claim 
of  said  Mrs.  Hopkins  to  said  property  at  the  time  of  the 
conveyance  to  Mrs.  Stanley.    Ans.  Yes. 

23d.  If  so,  what  was  that  claim  ?  Ans.  About  ninety  dol- 
lars paid  by  Orvil  Earl  for  taxes,  and  twent}'  dollars  for 
moving. 

24th.  How  much,  if  any,  did  Mrs.  Hopkins  herself  pay 
upon  said  land  and  improvements  ?  Ans.  One  gold  watch 
valued  at  seventy-five  dollars. 

2Sth.  How  much,*  if  anything,  did  her  son  Orvil  Earl 
pay  for  her  on  same?    Ans.  About  fifteen  hundred  dollars. 

26th.  What  in  value  of  improvements  did  he  make  on 
said  land  for  her  ?  Ans.  About  one  hundred  and  fifty  dol- 
lars. 

27th.  Did  or  did  not  Mrs.  Hopkins  invest  any  of  her  own 
money  or  property  in  making  said  improvements?  Ans. 
Yes. 

28th.  If  so,  how  much  ?    Ans.  About  seventy-five  dollars. 

29th>  If  said  bond  came  into  the  hands  of  said  Jennings 
as  a  collateral  security,  did  it  ever  again  pass  fi-om  his  hands 
into  the  possession  of  Mrs.  Hopkins  ?    Ans.  We  think  not. 

30th.  Was  or  was  not  said  bond  ever  surrendered  to  said 
Jennings  and  tancelled  ?    Ans.  It  was. 

31st.  If  so,  when  was  it  done?  Ans.  August  ist,  1865, 
at  the  time  the  settlement  Mras  made. 
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32d.  Was  or  was  it  not  done,  if  at  all,  with  the  knowledge 
and  consent  of  Mrs.  Hopkins  ?    Ans.  We  think  it  was. 

33d.  If  said  bond  was  ever  surrendered  to  said  Jennings 
and  cancelled  by  Mrs.  Hopkins,  did  she  do  it  in  writing,  by 
joining  with  her  husband,  or  by  her  separate  endorsement  ? 
Ans.  By  her  separate  endorsement. 

34th.  If  said  bond  was  ever  surrendered  to  said  Jennings 
by  Mrs.  Hopkins,  was  or  was  not  the  ownership  of  the  land 
and  property  surrendered  to  him  unconditionally,  or  was  it 
done  for  the  purpose  of  allowing  him  to  sell  the  property  to 
satisfy  debts  due  him  and  then  account  for  the  excess  to  her 
and  her  husband?  Ans.  To  sell  and  account  to  them  all 
over  the  agreed  price. 

35th.  Did  or  did  not  Mrs.  Hopkins  agree  with  said  Jen- 
nings that  if  he  permitted  her  to  remain  in  possession  of 
said  property,  she  would  surrender  the  possession  peaceably 
at  the  end  of  the  term  agreed  upon  ?    Ans.  Yes. 

36th.  Did  or  did  not  Mrs.  Hopkins  state  to  plaintifis,  just 
before  their  purchase  of  said  property,  that  the  title  was  all 
right  and  clear  in  Jennings  ?    Ans.  We  think  she  did. 

37th.  Were  or  were  not  plaintiffs  induced  by  said  repre- 
sentations, if  any,  to  purchase  said  property  ?  Ans.  We 
think  they  were. 

•  38th.  Did  or  did  not  Mrs.  Hopkins  further  state  that  she 
would  surrender  possession  of  said  property  by  the  1st  of 
November,  1869?    Ans.  We  think  she  did. 

39th.  Did  or  did  not  the  plaintifis,  immediately  after  said 
representations  of  Mrs.  Hopkins  to  them,  purchase  said 
property  from  said  Jennings  and  take  a  deed  of  conveyance 
therefor  to  Mrs.  Stanley  ?    Ans.  They  did. 

4Dth.  What  is  the  value  of  the  rent  of  said  property  from 
the  time  Mrs.  Stanley  purchased  it  to  this  date  ?  Ans.  We 
think  about  two  hundred  dollars. 

At  the  time  these  interrogatories  were  propounded  to 
the  jury,  Mrs.  Hopkins  objected  to  them,  on  the  ground  that 
they  were  insufficient  to  cover  all  the  issues,  etc. ;  and  upon 
the  return  of  the  verdict  she  objected  to  its  being  received, 
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and  moved  that  the  jury  be  sent  out  again  for  further  deh'b- 
eration  and  to  make  more  certain  and  definite  answer ;  she 
also,  at  the  proper  time,  moved  for  a  venire  de  novo.  These 
objections  and  motions,  however,  were  all  overruled,  and 
exception  taken.  Judgment  was  rendered  in  favor  of  the 
plaintiffs  below  for  the  recovery  of  the  property. 

The  sufficiency  of  the  verdict  is  questioned ;  and  that 
question  is  fully  presented  by  the  record. 

We  do  not  approve  of  the  method  adopted  in  this  case  of 
preparing  a  special  verdict,  that  is,  by  propounding  to  the 
jury  questions  or  interrogatories  to  be  by  them  answered. 
The  statute  only  authorizes  interrogatories  to  be  put,  to  be 
answered  by  the  jury  where  there  is  to  be  a  general  ver- 
dict. 2  G.  &  H.  20$,  sec.  336. 

There  are  cases,  such  as  that  of  Crassen  v.  Swoveland^  22 
Ind.  427,  where  a  special  verdict  was  not  demanded,  but 
where  interrogatories  covering  the  whole  case  were  put  and 
answered,  on  which  judgment  was  rendered,  the  parties 
being  deemed  to  have  waived  the  finding  of  a  general  ver- 
dict. Interrogatories,  as  before  observed,  are  to  be  put  only 
on  the  theory  that  there  is  to  be  a  general  verdict  But 
either  party  may  demand  a  special  verdict.  When  such  vei^ 
diet  is  demanded,  *'  the  jury  are  to  find  the  facts  only,  leav- 
ing judgment  thereon  to  the  court."  2  G.  &  H.  205,  sec. 
335.  To  enable  the  jury  in  such  case  to  discharge  their 
duty  understandingly,  it  is  the  right  of  each  party  to  draw 
up,  in  proper  form»  a  statement  of  such  facts  as  he  conceives 
the  evidence  establishes,  to  be  submitted  to  the  jury.  If 
this  is  done  on  each  side,  the  jury  will  have  before  them 
in  proper  form,  -what  is  claimed  to  be  proved  on  each  side- 
The  jury  may  adopt  either  the  one  or  the  other,  if  in  their 
judgment  the  evidence  justifies  it,  or  they  may  adopt  either 
the  one  or  the  other  in  part  and  reject  it  in  part,  as  the  evi- 
dence may  require ;  or  they  may,  doubtless,  reject  both,  and 
proceed  in  their  own  way  to  make  out  a  statement  of  the 
fiicts  they  find  to  be  proved.  The  IHttsburgk^  etc.^  R.  W.  Co.  v. 
Ruby^lZ  Ind.  294.    But  Mrs.  Hopkins  did  not  object  to  the 
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mode  adopted.  Indeed,  she  assumed  that  it  was  the  proper 
practice,  inasmuch  as  she  prepared  interrogatories  to  be  pro* 
pounded  to  the  jury  for  their  response. 

But  the  interrogatories  put  were  not  all  sufficiently 
answered  to  make  them  the  basis  of  a  valid  judgment* 
'  Passing  over  some  uncertainty  involved  in  several  of  the 
other  questions  and  answers,  it  will  be  noticed  that  the  twenty- 
ninth  was  answered,  "we  think  not;"  the  thirty-second 
"we  think  it  was;"  the  thirty-sixth,  "we  think  she/iid;" 
the  thirty-seventh,  "we  think  they  were;"  the  thirty* 
eighth,  "we  think  she  did." 

The  questions  thus  answered  are  important  ones,  espe- 
cially those  relating  to  the  supposed  estoppel ;  and  we  have, 
after  full  consideration,  concluded  that  the  answers  are  insu^ 
ficient.  The  other  questions  are  answered  generally  with 
positiveness  and  certainty.  These  were  answered  only  as  the 
jury  thought.  It  would  seem  as  if,  when  they  came  to  con* 
sider  the  evidence  bearing  upon  these  questions,  the  jury  could 
not  get  the  full  consent  of  their  judgments  to  answer  them 
positively,  but  were  willing  to  express  the  inclination  of  their, 
minds  as  above  shown.  We  are  not  satisfied  that  the  jury 
meant  to  return  as  facts  matters  about  which  they  expressed 
only  their  thoughts.  In  the  case  of  DieU  v.  Evans,  i  S.  & 
R.  367,  the  jury  had  returned  that  they  were  "of  opinion" 
that  a  certain  matter  had  transpired.  Tilghman,  C.  J.,  said 
in  relation  to  it:  "An  opinion  is  not  a  legal  verdict.  The 
finding  must  be  positive."  On  the  subject  of  verdicts  we 
make  the  following  quotations:  "  It  has  long  been  well  sety 
tled,  that  the  courts  will  give  validity  to  verdicts  when  they 
perceive  the  substance  of  the  issue  to  be  contained  in  the 
verdict,  however  rude  or  informal  the  finding  of  the  jury 
may  have  been  expressed.  In  the  language  of  Ch.  J. 
HoBART,  *  the  court  will  work  the  verdict  into  form,  and 
make  it  serve.'  For  verdicts  are  to  have  a  reasonable  intend- 
ment, and  to  receive  a  reasonable  construction,  and  are  not 
to  be  avoided  unless  from  necessity,  originating  in  doubt  of 
their  import,  or  immateriality  of  the  issue  found,  or  their 
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manifest  tendency  to  work  injustice."  Graham  &  Water- 
man New  Trials,  159.  The  following  paragraph  may  be 
found  in  voU  3,  p.  1378,  of  the  same  work: 

''The  verdict  must  be  certain,  positive,  and  free  from  all 
ambiguity.  It  must  convey  on  its  face  a  definite  and  pre- 
cise meaning,  and  must  show  just  what  the  jury  intended.  An 
obscurity  which  renders  it  at  all  doubtful  will  be  fatal  to  it.  It 
would  be  extremely  hazardous  for  the  court,  were  it  per- 
mitted to  do  so,  to  attempt  to  interpret  it  It  would,  in 
eiiect,  be  making  a  new  verdict,  without,  by  any  means,  a 
certainty  of  rendering  as  the  jury  meant  to  find.  Thus 
would  the  court  usurp  the  office  of,  and  supersede  the  jury ; 
and  the  second  result  would  be  even  less  reliable,  and  there- 
fore less  satisfactory  than  the  first  Loose,  careless,  and 
imperfect  verdicts  would  multiply,  until  trial  by  jury  would 
become  an  empty  and  useless  form,  the  court  supplying,  by 
guess,  what  appeared  to  it  to  be  deficiencies." 

The  answer  to  the  thirty-second  interrogatory  went  to  the 
question  whether  the  bond  was  surrendered  and  cancelled 
with  the  knowledge  and  consent  of  Mrs.  Hopkins. 

The  succeeding  interrogatories,  that  were  answered 
as  the  jury  thought,  had  for  their  object  the  development 
of  such  facts  as  would  estop  Mrs.  Hopkins  to  set  up  her 
claim  to  the  property  as  against  Mrs.  Stanley.  We  do  not 
pass  upon  the  legal  merits  of  the  case,  the  verdict  being 
insufficient  to  enable  us  to  do  so.  We  may  observe,  how- 
ever, that  we  see  no  legal  reason  why  a  married  woman 
should  not  be  estopped  by  the  same  conduct  that  would 
estop  her  were  she  sole.  In  Wright  v.  Arnold^  14  B.  Mon. 
638,  it  was  said:  "The  doctrine  is  well  settled,  that  neither 
infancy  nor  coverture  will  constitute  any  excuse  for  conduct 
which  in  other  persons  would,  as  it  regards  purchasers  for  a 
valuable  consideration,  be  deemed  unjust  and  fraudulent" 
See,  also.  Story  Eq.,  sec.  1536. 

We  are  of  opinion  that  the  court  erred  in  not  requiring 
more  definite  answers  to  be  made,  and  in  rendering 
judgment  for  the  plaintiff  on  the  verdict  as  returned. 
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The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial 


Davis  et  xjx,  r.  Davis  et  al. 

Pleading. — PartiHan, — ^An  answer  in  a  partition  proceeding  ailing  that  real 
estate  belonging  to  the  defendant  was  exchanged  for  the  real  estate  sought  to 
be  partitioned,  and  that  the  title  to  the  latter  real  estate  should  have  been 
made  to  the  defendant,  and  alleging  that  the  title  was  held  in  trust  for  the 
defendant,  is  good  on  demurrer,  though  it  does  not  particularly  describe  the 
real  estate  of  the  defendant  which  was  exchanged  for  the  real  estate  in 
question. 

Trust. — Separate  Real  Estate  of  Wife. — If  the  separate  real  estate  of  a  wife 
be  exchanged  for  other  lands,  under  an  agreement  that  the  deed  shall  be 
made  to  her,  and  the  deed  be  taken  in  the  name  of  her  husband,  without  her 
consent,  she  has  an  equity  to  have  the  contract  or  trust  enforced  against  the 
heirs  of  her  husband. 

Conveyance. — ^A  paper  purporting  to  be  a  deed  of  conveyance  which  con- 
tains no  words  of  conveyance,  and  fails  to  name  any  grantee,  does  not 
show  the  conveyance  of  any  title. 

From  the  Madison  Circuit  Court* 

M.  S.  Robinson  and  %  W.  Lovett^  for  appellants. 
y.  W.  Sansberryy  E.  B.  Goodykoonts^   W.  R.  Pierse^  and 
H.  D.  Tftompson^  for  appellees. 

Downey,  C.  J. — ^This  was  a  petition  for  the  partition  of 
certain  real  estate,  filed  by  the  appellants,  Doctor  B.  Davis 
and  Matilda  Davis,  his  wife,  against  the  appellees,  Ann 
Davis  and  Harriet,  Oliver,  John,  and  Emily  Eads.  Ann 
Davis,  now  again  married,  was  the  widow,  and  the  other 
parties,  except  Doctor  B.  Davis,  were  the  children  of  Oscar 
F.  Eads,  deceased,  who  was  at  his  decease  the  owner  in  fee 
of  the  lands.  The  lands  sought  to  be  parted  were,  ist. 
The  south  half  of  the  north-east  quarter  of  section  sixteen. 
Vol.  XLIII.— 36 
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township  nineteen,  range  seven  east.     2d.  The  south-west 
quarter  of   the  south-east  quarter  of  that    section,      si 
The  north-east  quarter  of  the  north-west  quarter    of  the 
south-east    quarter   of  the    same    section.      The     infants 
answered  by  their  guardian.    Ann   Davis  answered  in  sev- 
eral paragraphs,  the  first  of  which  was  a  general  denial ;  in 
the  second,  she  alleged  that  she  was  the  owner  in  fee  simple 
in  her  own  right  of  all  the  land  sought  to  be  divided;  and  in 
the  third,  she  set  up  a  claim  to  the  land  in  question,  and 
alleged  that  it  was  received  in  exchange  for  certain  real  estate, 
of  which  there  is  no  description  in  the  complaint,  which 
belonged  to  her,  and  which  she  and  her  husband  conveyed 
to  one  Sparks,  who   conveyed  said  land  in  question  to  her 
husband.    She  alleges  that  said  Sparks  agreed  to  convey 
said  land  to  her ;  that  her  husband,  Oscar  F.  Eads,  attended 
to   and  transacted  the  business  of  exchanging  said  lands, 
but  he,  in  procuring  the  deed  from  Sparks,  in  fraud  of  her 
rights  and  in  violation  of  her  agreement  with  Sparks,  took 
the  deed  in  his  own  name,  which  is  the  only  title  he  ever 
had  to  said  lands  ;    that  he  never  paid  any  consideration 
for  the  same,  but  the  consideration  was  wholly  paid  by  her 
as   aforesaid ;  that  she  never  agreed  to  the   conveyance  of 
said  land  to  her  said  husband  ;  that  he  procured  the  deed  to 
be  recorded  without  disclosing  the  fact  to  her  that  the  deed 
had  been  made  in  his  name  for  about  a  year,  when  she  noade 
the  discovery,  and  then  immediately  demanded  of  him  that 
he  should  cause  the  same   l!o  be  conveyed  to  her ;  that  he 
then  promised  hex  that  he  would  immediately  have  the  title 
conveyed  to  her,  and  that  until  he  did  so  he  would  hold  the 
same  in  trust  for  her ;  and  he  then  represented  to  her  that 
the  deed  did  not  vest  the  title  in  him,  but  that  the  land  was 
hers,  and  that  the  deed  was  made  to  him  so  that  he  could 
hold  the  title  as  her  trustee,  and  that  he  had  so  held  the 
same  ever  since  the  deed  had  been  made  to  him  by  Sparks. 
She  then  alleges  that  it  was  the  agreement,  when  the  deed 
was  made  to  her  husband,  that  he  would  convey  the  land  to 
her,  and  that  he  received  the  title  as  her  trustee,  and  in  flo 
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_  _  > 

other  way,  and  that  her  said  husband  still  continued  to 
promise  and  agree  to  have  said  real  estate  conveyed  to  her 
up  to  the  time  of  his  death ;  that  in  consequence  of  such 
facts  she  had,  ^nce  her  husband's  death,  remained  in  the 
actual  possession  of  said  land,  and  put  lasting  and  valuable 
improvements  on  the  same,  of  the  value  of  seven  hundred 
and  fifty  dollars,  by  clearing  land,  ditching,  digging  and 
walling  cellar,  building  smoke-house,  chicken-house,  wood- 
house,  dry-house,  and  corn-crib.  She  prayed  for  a  decree 
recognizing  her  ri^^ht  to  said  land,  that  the  title  be  conveyed 
to  her,  and  that  her  title  be  quieted,  etc. 

The  second  paragraph  of  the  answer  of  Ann  Davis  was 
stricken  out  on  motion  of  the  plaintiiT,  on  the  ground  that 
the  matter  set  up  was  admissible  under  the  general  denial. 
The  plaintiffs  demurred  to  the  third  paragraph,  on  the 
ground  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  or  to  constitute  a  defence  to  the 
action.  This  demurrer  was  overruled,  and  the  plaintiffs 
excepted.  The  issues  were  then  completed  by  the  filing  of 
a  general  denial  of  the  third  paragraph  of  the  answer. 
Jo  this  stage  of  the  case,  it  had  been  in  the  common 
pleas,  but  here,  because  it  was  supposed  that  the  title 
to  real  estate  was  involved,  and  that  that  court  would  no  longer 
have  jurisdiction  of  the  case,  it  was  transferred  to  the  circuit 
court.  In  the  circuit  court,  Ann  Davis  filed  a  fourth  paragraph 
of  answer,  alleging  that  her  husband  owned  at  his  decease,  in 
all,  two  hundred  acres  of  land,  including  that  in  question ;  that 
she  was  duly  appointed  administrator  of  his  estate,  and 
before  the  commencement  of  this  action,  had,  by  order  of 
the  proper  court,  sold  it  all  for  the  payment  of  debts,  except 
the  part  mentioned  in  the  petition  in  this  case,  and  applied 
the  proceeds  to  the  payment  of  the  debts  of  the  deceased ; 
and  that  *'  she  did  not  disclaim  her  interest  to  said  pur* 
chase ;  wherefore  she  is  estopped  from  claiming  any  interest 
in  the  real  estate  so  sold  as  aforesaid ;  and  asks  that  her 
interest,  one-third  of  said  two  hundred  acres  of  real  estate 
of  which  said  Oscar  F.  Eads  died  seized,  be  set  off  to  her  out 
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of  the  real  estate  described  in  the  plaintiffs*  complaint." 
The  plaintiffs  here  again  moved  the  court  to  strike  out  the 
second  paragraph  of  the  answer  of  Ann  Davis;  the -motion 
was  overruled,  and   the  plaintiffs  excepted.^    As  this  para- 

'  graph  had  been  once  stricken  out,  there  was  no  error  in 
refusing  to  strike  it  out  a  second  time.  The  plaintiffs  again 
demurred  to  the  third  paragraph  of  the  answer,  and  also 
demurred  to  the  fourth  paragraph.  This  demurrer  to  the 
third  paragraph  was  also  overruled,  but  the  demurrer  to  the 
fourth  paragraph  was  sustained.  The  plaintif!s  then  again 
replied  to  the  third  paragraph  of  the  answer  by  a  general 
denial  thereof. 

The  issues  were  tried  by  the  court,  and  there  was  a  finding 
that  Ann  Davis  was  the  equitable  owner  of  the  first 
described  tract  in  the  petition  under  the  third  paragraph  of  her 
answer,  in  her  own  right ;  that  she  was  the  owner  of  one- 
third  of  the  residue,  and  her  said  children  are  the  owners  of 
the  other  two-thirds.  Commissioners  were  appointed  to 
make  partition  accordingly.  The  commissioners  reported 
that  the  land  ordered  to  be  partitioned  could  not  be  divided, 
etc.,  and  the  court  ordered  it  to  be  sold,  etc. 

A  motion  for  a  new  trial  was  made  at  the  proper  time  and 
overruled,  and  an  exception  was  duly  taken.  The  evidence 
is  in  the  record.  Two*  errors  are  properly  assigned  in  this 
court :  I  St.  The  overruling  of  the  demurrer  to  the  third  para* 
graph  of  the  answer  of  Ann   Davis ;  and,  2d.  Refusing  to 

«  grant  a  new  trial  on  the  motion  of  the  plaintiffs.  The  appellee 
Ann  Davis  filed  a  confession  of  the  errors,  January  9th,  1873 ; 
but  aflerward,  December  19th,  1873,  she  withdrew  the  offer. 
The  first  objection  urged  against  the  third  paragraph  of 
the  answer  is,  that  it  does  not  particularly  describe  the  real 
estate  which  it  is  claimed  was  conveyed  by  Ann  Davis  and 
her  husband,  Eads,  to  Sparks,  as  the  consideration  for  which 
he  agreed  to  convey  and  did  convey  the  land  to  Eads,  which 
is  now  claimed  by  Ann.  We  think  it  is  substantially  allied 
that  Ann  and  her  husband,  Eads,  conveyed  certain  real 
estate  belonging  to  her  to  Sparks,    in  consideratioo    of 
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which  Sparks  conveyed  the  lands  in  question  to  Eads.  Had 
counsel  for  the  plaintiffs  insisted  that  this  allegation  should 
be  made  more  specific  and  certain,  it  should  probably  have 
been  ordered  by  the  court.  2  G.  &  H.  112,  sec.  90.  There 
would  not  appear  to  be  the  same  reason  for  particularity 
in  slating  the  corisideration  of  an  executed  contract,  as  there 
is  where  the  contract  is  executory. 

The  other  objection  made  to  the  third  paragraph  of  the 
answer  of  Ann  Davis  is,  that  the  facts  alleged  do  not  show 
that  she  is  entitled  to  claim  the  land ;  that  there  is  no  result- 
ing trust  or  trust  of  any  kind  shown  to  exist  in  her  favor. 
We  think  otherwise.  It  appears  to  us  that  if  it  is  true 
that  her  land  was  exchanged  for  this,  and  she  was  promised 
that  the  deed  should  be  made  to  her,  and  it  was  taken  in 
the  name  of  her  husband  without  her  consent,  she  has  an 
equity  to  have  this  contract  or  trust  enforced  against  the  heirs 
of  her  husband.  Dayton  v.  Fisher^  34  Ind.  356 ;  Watkins  v. 
yones,  28  Ind.  12;  Glidewell  v.  Spaugh^  26  Ind.  319;  Resorw, 
Resar,  9  Ind.  347.  Among  the  reasons  urged  for  a  new  trial,  it 
was  contended  that  the  finding  of  the  court  was  not  sustained 
by  suflScient  evidence.  We  think  this  objection  to  the  judgment 
must  be  sustained.  Ann  Davis,  in  the  third  paragraph  of  her 
answer,  upon  which  judgment  in  her  favor  was  rendered  for 
the  title  to  the  eighty-acre  tract  of  land,  alleges  that  the  land 
was  conveyed  to  Eads,  her  husband,  by  Sparks.  The  gen- 
eral denial  put  this  in  issue.  A  deed  is  in  the  record  from 
Sparks,  but,  whether  by  mistake  or  for  some  other  reason 
we  do  not  know,  it  contains  no  words  of  conveyance  and 
fails  to  name  any  grantee.  It  commences  as  follows : 
"Francis  Sparks  and  wife,  Matilda  Sparks,  of  Madison 
county,  and  State  of  Indiana,  for  the  sum  of  six  thousand 
dollars,  the  following  real  estate,"  etc.  This  deed  was 
given  in  evidence  by  the  plaintiffs  to  show  title  in  Eads, 
but  we  do  not  see  that  this  can  make  any  difference.  It  fails 
to  show  title  in  Eads  for  any  purpose. 

The  judgment  is  reversed,  with  costs  against  Ann  Davis;  and 
the  cause  is  remanded,  with  instructions  to  grant  a  new  trial. 
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The  Newton  County  Draining  Company  et  al.  v.  Nof- 

SINGER  ET  al. 
f 

Draining  Company. — Artides  of  Association, — Description  of  Lands  and 
Proposed  Improfuement, — ^Where  articles  of  association  of  a  draining  com- 
pany provide  that  the  jurisdiction  of  the  company  shall  include  four  town* 
ships  in  a  county,  and  shall  have  reference  to  all  the  wet  and  overflowed 
lands  in  said  townships,  particularly  the  lands  of  certain  designated  persons, 
a  schedule  of  whose  lands  is  appended  to  the  articles,  and  say  that  the  object 
of  the  association  shall  be  the  draining  and  ditching  of  the  lands  aforesaid, 
and  it  is  proposed  therein  to  construct  divers  ditches,  etc,  without  de6niDg 
the  routes  of  the  sanie,  the  articles  do  not  sufficientlyspecify  the  contemplated 
improvements  or  the  lands  to  be  affected  thereby. 

Same. — Where  there  is  no  legal  incorporation  of  a  draining  association,  owneis 
of  lands  assessed  are  not  estopped  from  resisting  the  collection  of  the  assess- 
ments, because  a  part  of  the  contemplated  ditching  has  been  completed  at 
great  expense,  thus  benefiting  the  lands  of  such  owners,  with  their  knowledge 
and  without  objection. 

Injunction. — lUegal  CorporaHon,~^A.  party  who  is  about  to  be  damaged  by 
the  act  of  a  company  assuming  to  act  as  a  corporation^  but  never  legally 
oiganized  as  such,  may  bring  his  action  for  an  inj  unction  against  such  cent- 
pany  in  the  corporate  name. 

From  the  Newton  Circuit  Court. 

E.  L.  Urmston,  C.  H.  Test^  and  D.  V.  Bums,  for  appel- 
lants. 

Downey,  C.  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  the  object  of  which  was  to  enjoin  the  collec- 
tion of  certain  assessments  of  benefits  to  the  lands  of  the 
appellees,  the  issuing  of  bonds,  and  securing  the  same  by 
mortgage,  and  to  enjoin  the  company  and  its  contractors 
from  further  proceeding  with  the  construction  of  its  drain, 
etc.  It  is  alleged  that  the  company  claims  to  be  a  corpora- 
tion organized  under  the  act  which  took  effect  May  22d, 
1869,  and  which  is  found  in  3  Ind.  Stat  222.  A  demur- 
rer to  the  complaint  was  filed  by  the  defendants  and  over- 
ruled by  the  court.  An  exception  was  duly  taken  by  the 
defendants.  As  the  sufficiency  of  the  articles  of  association 
is  questioned,  it  seems  necessary  to  set  out  the  parts  thereof 
in  question,  which  are  as  follows :    ''Articles  of  assodaticm 
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of  the  Newton  County  Draining  Association.  Articles  of 
association  made  and  entered  into  by  the  undersigned  own- 
ers, and  being  interested  in  wet  lands  lying  adjacent  to  the 
Kankakee  river,  in  Newton  county,  Indiana,  and  in  Lake, 
McClellan,  Beaver,  and  Jackson  townships,  in  said  Newton 
county  ;  and  the  undersigned  hereby  enter  into  the  follow- 
ing voluntary  association  for  the  purpose  of  constructing 
drains,  dikes,  and  levees,  and  also  for  the  purpose  of  drain- 
ing and  protecting  said  lands,  and  to  ditch,  widen,  deepen, 
make  new  channels  into  said  Kankakee  river,  and  regulate 
the  tributaries  and  inlets  within  said  county  and  townships, 
and  to  do  and  perform  all  acts  necessary  to  be  done  and 
performed  in  and  about  the  said  premises,  in  as  full  and 
ample  a  manner  as  we  are  entitled  and  empowered  to  do 
under  an  act  entitled  '  an  act  to  authorize  and  encourage 
the  construction  of  levees,  dikes  and  drains,  and  the  rec- 
lamation of  wet  and  overflowed  lands  by  incorporated  com- 
panies, and  to  repeal  all  former  laws  relating  to  the  same 
subject/    Approved  May  22d,  1869. 

''  I.  The  corporate  name  of  said  association  shall  be  known 
and  designated  as  'The  Newton  County  Draining  Company/ 

''  2.  The  jurisdiction  of  this  company  shall  include  the 
townships  of  Lake,  McClellan,  Beaver,  and  Jackson,  in  New- 
ton county,  State  of  Indiana,  and  shall  have  reference  to  all 
wet  and  overflowed  lands  in  said  townships,  particularly  to 
the  lands  of  Alexander  J.  Kent,  as  designated  in  schedule 
marked  A,  and  hereto  attached  and  made  part  hereof  and 
the  lands  of  Thomas  R.  Barker,  as  designated  it*  schedule 
marked  B,  and  hereto  attached  and  made  part  hereof,  and 
also  the  lands  of  Constantine  B.  Cones,  as  designated  in 
schedule  marked  C,  hereto  attached  and  made  part  hereof, 
and  also  the  lands  of  Nathaniel  West,  as  designated  in  sched- 
ule marked  £,  hereto  attached  and  made  part  hereof,  and 
also  the  lands  of  Charles  French,  as  designated  in  schedule 
marked  F,  hereto  attached  and  made  part  hereof,  and  the 
lands  of  Alpheus  S.  McCuUough,  as  described  in  schedule 
marked  G,  hereto  attached  and  made  part  hereof,  and  the 
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lands  of  William  Burton,  as  described  in  schedule  marked  I, 
and  lands  of  Algy  Dean,  as  described  in  schedule  marked  J, 
and  lands  of  Isom  Burton,  as  described  in  schedule  marked 
K,  and  lands  of  John  H.  Luers,  described  in  schedule 
marked  L. 

"3.  The  object  of  said  association  shall  be  the  draining  and 
ditching  of  the  lands  aforesaid,  and  the  draining  and  ditch- 
ing of  the  wet  and  overflowed  lands  of  all  who  may  hereaf- 
ter join  said  association;  and  to  that  end  they  purpose 
cutting  a  ditch  or  channel  from  Beaver  lake  in  said  county 
to  Beaver  creek  in  said  county,  to  open  divers  ditches  and 
channels  leading  into  Beaver  lake,  Beaver  creek,  and  the 
Kankakee  river,  widen  and  deepen  the  state  ditches  that  are 
in  said  townships  of  Lake,  McClellan,  Beaver,  and  Jackson, 
and  open  divers  channels  and  ditches  into  said  state  ditches ; 
also,  to  cut  ditches  and  channels  to  drain  the  water  from  the 
Black  Marsh  into  the  Iroquois  river  by  way  of  the  Big 
Slough  in  Jackson  township." 

The  articles  of  association  are  signed  b/eighteen  persons, 
and  schedules  of  the  lands  of  Kent,  Barker,  Cones,  West, 
French,  McCullough,  William  Burton,  Dean,  Isom  Burton, 
and  Luers  follow. 

It  is  objected  to  the  articles  of  association  that  they  are 
void,  because  they  do  not  contain  any  sufficient  description 
of  the  lands,  the  intrinsic  value  of  which  was  liable  to  be 
affected  by  the  proposed  work ;  and  because  they  do  not 
give  or  contain  any  plan  or  description  whatever  of  the 
intended  improvements,  nor  of  the  ditch  or  ditches,  drain 
or  drains  by  the  company  proposed  to  be  constructed 
According  to  the  exposition  of  the  draining  law  in  former 
decisions  of  this  court,  the  articles  of  association  in  this  case 
do  not  sufficiently  specify  the  contemplated  improvement  or 
the  lands  to  be  affected  thereby.  In  the  second  .clause,  it 
is  stated  that  the  jurisdiction  of  the  company  shall  include 
four  townships  in  the  county,  and  shall  have  reference  to 
all  wet  and  overflowed  lands  in  those  townships,  particularly 
the  lands  of  certain  designated  persons,  a  schedule  of  whose 
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lands  is  appended.  Had  the  statement  been  limited  to  the 
specified  lands,  there  would  have  been  some  degree  of 
certainty  as  to  the  lands  to  be  affected.  But  we  are  not 
informed  whether  the  designated  lands  are  wet  and  over- 
flowed lands  or  not,  or,  if  part  of  them  are  of  that  charac- 
ter, what  part.  But  what  as  to  the  other  lands  in  the  town- 
ships ?  How  is  it  to  be  known  what  portion  and  what  par- 
ticular tracts  of  them  are  to  be  treated  as  falling  within  the 
"jurisdiction  "  of  the  company  ?  How  is  ittobe  known  by  any 
land-owner  whether  the  articles  of  association  and  the  aim  of 
the  company  "shall  have  reference"  to  his  lands  or  not? 
Again,  what  particular  works  do  the  company  propose 
to  construct?  What  are  the  objects  of  the  association  as 
stated  in  the  articles  of  association ?  "The  draining  and 
ditching  of  the  lands  aforesaid  ?*'  What  lands  are  the  lands 
aforesaid  ?  Clearly  not  the  lands  mentioned  in  the  schedules 
appended  to  the  articles  of  association  alone;  for  all  the  wet 
and  overflowed  lands  in  four  townships  have  been  mentioned, 
and  we  think  must  be  included  in  "the  lands  aforesaid." 
To  this  end  they  propose  to  cut  a  ditch  or  channel  from 
Beaver  lake  to  Beaver  creek.  They  propose  to  open  divers 
ditches  aiid  channels  leading  into  Beaver  lake,  Beaver  creek, 
and  the  Elaokakee  river.  They  propose  to  widen  and  deepen 
the  state  ditches  in  the  three  designated  townships.  They 
propose  to  open  divers  channels  and  ditches  into  said  state 
ditches.  They  propose  also  to  cut  ditches  and  channels  to 
drain  the  water  from  the  Black  Marsh  into  the  Iroquois  river 
by  way  of  the  Big  Slough  in  Jackson  township.  According 
to  the  case  of  O'Reiley  v.  The  Kankakee  Valley  Drain-- 
ing  Co.,  32  Ind.  169,  the  articles  of  association  in  this  case 
are  void.  It  was  there  said :  "  Parties  whose  interests  are  to 
be  affected  are  not  to  be  kept  in  ignorance  of  the  purpose 
of  the  company  until  the  surveys  are  made  and  accepted  by 
the  company.  They  are  entitled  to  have  a  voice  in  every 
:orporate  act,  and  to  have  notice  by  the  articles  themselves 
^hetlier  or  not  their  interests  are  to  be  affected  by  the  work 
:ontemplated."     See,  also.  The  Skelton  Creek  Draining  Co.  v. 
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Mofickf  ante^  p.  300;  Westv.  TheBuUskin^  etc.,  Co.^  32  Ind.  138; 
and  Seyberger  v.  The  Calumet  Draining  Co.,  33  Ind.  330.  In 
the  last  named  case,  although  the  general  doctrine  laid  down 
in  the  former  cases  is  recognized,  there  may  be  a  question 
whether  the  case  was  correctly  decided  according  to  that 
doctrine.  The  objects  of  the  company  were  certainly  stated 
in  a  very  general  and  indefinite  manner  in  the  articles  of 
association  in  question  in  that  case. 

It  is  alleged  in  the  complaint  that  after  the  assessment  was 
made  and  recorded,  the  company  abandoned  its  original 
articles  of  association,  or  its  organization  under  them,  by 
afterward,  to  wit,  on  the  loth  day  of  May,  1871,  filing  for 
record  and  causing  to  be  recorded,  etc.,  other  and  distinct 
articles  of  association,  under  which  said  pretended  company 
now  claims  its  corporate  existence  and  power  to  act ;  and  die 
plaintiffs  allege  that  said  pretended  company  did  not,  after 
the  filing  for  record  of  the  last  mentioned  articles  of 
association,  in  any  manner  attempt  to  have  appraisers 
appointed,  as  by  said  act  it  should  have  done,  nor  did 
said  pretended  company  have  any  valid  schedule  of  assess- 
ments of  benefits  filed  for  record  in,  etc.,  but  plaintiffs  aver 
that  on  the  contrary  the  said  pretended  company  did,  on  the 
5d  day  of  June,  1871,  refile  for  record,  in,  etc.,  the  schedule 
of  assessments  of  benefits  before  that  time  made  by  said  pre- 
tended appraisers,  as  hereinbefore  stated,  and  without  having 
given  any  notice  of  any  intended  assessment,  and  without 
requiring  said  pretended  appraisers  to  examine  the  lands,  the 
intrinsic  value  of  which  was  liable  to  be  af&cted  by  the  pro- 
posed ditches,  nor  did  said  pretended  appraisers  make  any 
examination  whatever  of  the  said  lands. 

There  are  numerous  other  objections  to  the  validity  of  the 
assessments  stated  in  the  complaint,  but  we  do  not  deem  it 
necessary  to  state  or  consider  them. 

The  only  other  question  presented  by  the  assignment  of 
errors  relates  to  the  sufficiency  of  the  first  paragraph  of  the 
answer,  to  which  a  demurrer  was  filed  hy  the  plaintifis,  and 
which  was  sustained  by  the  court    There  is  nothing  in  this 
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paragraph  of  the  answer,  and,  indeed,  could  not  be  anything 
ivhich  could  obviate  the  objections  to  the  articles  of  asso- 
ciation which  we  have  found  to  exist.  As  to  the  surrender 
of  its  articles  of  association  or  its  organization,  the  answer 
states  the  making  and  recording  of  the  original  articles  of 
association,  and  that  afterward,  to  wit,  in  the  month  of  May, 
1 87 1,  for  the  purpose  of  more  particularly  and  specifically 
designating  the  route  and  bearings  of  the  work,  and  the 
main  channel  and  the  latterals  thereof,  the  said  company 
amended  the  original  articles  of  association,  which  amended 
articles  of  association,  were  duly  recorded  in,  etc. ;  that  said 
company  has  not  abandoned  either  articles  of  association, 
but  is  acting  under  each  and  both,  and  claims  all  the  rights 
and  privileges  which  each  and  both  of  said  articles  of  asso- 
ciation confer  on  said  company. 

We  need  not  decide  whether  such  a  company  can  thus 
correct  or  amend  its  articles  of  association,  after  the  same 
have  been  recorded;  nor  need  we  determine  whether  the 
amendment,  if  otherwise  proper,  was  such  as  to  cure  the 
defects  in  the  originals.  The  complaint  alleges,  and  the  fact 
appears  from  the  dates  given,  that  the  assessment,  the  valid- 
ity of  which  is  in  question,  was  made  before  the  alleged 
amendment  to  the  articles  of  association  was  made.  The 
original  articles  of  association  were  recorded  on  the  23d  day 
of  April,  1870;  the  assessors  were  appointed  at  the  Septem- 
ber term  of  the  circuit  court,  in  the  year  1870;  notice  of  the 
intended  assessment  was  given  in  that  year,  but  at  what  par- 
ticular time  is  not  stated  in  the  answer.  The  appraisers 
returned  the  schedule  some  time  prior  to  January  2d,  1871, 
and  on  that  day,  it  is  alleged,  the  secretary  of  the  company 
filed  the  same  for  record  in  the  recorder's  office.  The 
amended  articles  were  recorded,  ds  we  have  seen,  in  the 
month  of  May,  1871.  Under  these  circumstances,  the 
attempted  amendment  of  the  articles  of  association  can  not 
affect  the  question  as  to  the  validity  of  the  assessments  in 
question. 

It  is  allied  in  the  first  paragraph  of  the  answer,  the  one 
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which  we  are  considering,  that  before  the  commencement  of 
this  suit,  said  defendant  had  completed  a  large  portion  of 
the  ditching  contemplated  by  said  articles  of  association,  to 
wit,  about  one-half  of  the  same,  at  a  large  expense,  to  wit, 
about  twenty  thousand  dollars,  thereby  draining  said  plain- 
tiffs* lands  and  others  in  the  vicinity  thereof,  and  fitting  them 
for  greater  agricultural  advantages  and  increasing  their  mar* 
ket  value  to  an  amount  far  exceeding  the  amount  of  said 
assessments,  without  any  notice  of  said  plaintiffs*  dissatis- 
faction therewith  or  objection  thereto,  though  they  knew  the 
said  work  and  ditching  were  being  constructed;  wherefore 
the  said  defendants  say  that  said  plaintiffs  should  be  estopped 
from  complaining  thereof,  etc.  If  we  are  right  in  the  con- 
clusion at  which  we  have  arrived,  that  there  was  no  legal 
incorporation  of  said  company,  we  think  it  must  follow  that 
there  is  no  ground  for  an  estoppel  shown.  It  is  not  like  the 
case  where  a  party  has  contracted  with  a  company  as  a  cor* 
poration,  and  is  therefore  estopped  to  dispute  its  existence 
as  such.  It  is  not  a  mere  irregularity  in  the  assessment 
which  it  is  sought  to  estop  the  plaintiffs  to  deny,  and  which 
might,  in  some  cases,  be  a  proper  application  of  the  doctrine ; 
but  it  is  the  very  existence  of  the  corporation,  a  fact  which  lies 
at  the  foundation  of  the  proceeding,  and  without  the  existence 
of  which,  everything  based  thereon  must  be  invalid.  In  our 
judgment  the  court  committed  no  error  in  its  ruling  upon 
the  denmrrerto  the  first  paragraph  of  the  answer. 

It  was  suggested  in  consultation,  though  the  question  is 
not  made  by  counsel  for  the  appellants,  that  as  the  action  in 
this  case  is  against  the  corporation,  with  others,  the  fact 
that  it  was  legally  organized  as  such  can  not  be  disputed. 
This  has  not  been  so  ruled  in  any  similar  case  in  this  court. 
On  the  contrary,  the  cases  of  0  Reiley  v.  The  Kankakee  Val- 
ley Draining  Co,^  Seybetgerv.  The  Calumet  Draining  Co.,  and 
The  Skelton  Creek  Draining  Co.  v.  Maucky  supra,  and  per- 
haps others,  are  cases  where  the  action  was  thus  brought 
and  sustained  in  this  form.  Those  cases,  like  this,  were 
brought  simply  to  restrain  the  company  from  doing  certain 
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acts,  apparently  recognizing  the  existence  of  the  corpora- 
tions de  facto^  but  insisting  that  they  were  not  such  de  jure. 
The  object  was  not  to  have  a  judgment  declaring  that  the 
corporation  never  had  any  existence  or  to  declare  its  charter 
forfeited,  but  only  to  protect  the  plaintiffs  from  injury  result- 
ing from  the  acts  of  the  pretended  corporation.  When  the 
proceeding  is  by  information  in  the  name  of  the  State,  and 
it  is  insisted  that  the  pretended  corporation  never  had  any 
existence,  we  have  held  that  the  information  should  be 
against  the  persons  claiming  to  be  such  corporation,  and  not 
against  the  corporation  by  its  name.  TJte  Mud  Creek  Draining 
Co,  V.  The  State,  ante,  p.  236.  There  is  an  apparent  inconsist- 
ency in  suing  a  corporation  and  at  the  same  time  alleging 
that  it  is  not  a  legal  corporation.  But  should  the  part}'  who 
is  about  to  be  damaged  by  the  act  of  such  corporation  bring 
his  action  against  those  claiming  to  act  undef  the  authority 
of  the  corporation,  and  succeed  in  restraining  them,  possibly 
others  claiming  to  act  as  the  officers  or  agents  of  the  com- 
pany may  proceed  to  do  the  same  act.  If  the  pretended 
corporation  shall  be  restrained  and  enjoined  from  doing  the 
act  on  account  of  its  defective  organization,  no  one  acting  in 
its  behalf  could  then  do  the  act.  It  may  be  conceded  that 
the  question  is  one  not  free  from  doubt  and  difficulty,  but  we 
prefer  to  follow  the  cases  which  have  already  been  decided, 
in  which  this  form  of  proceeding  has  been  sustained. 
The  judgment  is  affirmed,  with  costs. 

Pettit.  J. — I  do  not  concur  in  the  foregoing  opinion.  A 
corporation  is  sued  and  brought  into  court  by  its  corporate 
name  to  answer  a  charge  that  it  never  had  an  existence. 
This  is  an  absurdity  and  is  self  destroying.  Would  it  do  to 
sue  a  person  by  name  and  then  aver  in  the  complaint  that 
no  such  person  ever  lived  ?  I  think  the  demurrer  to  the 
complaint  should  have  been  sustained. 
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Higert  v.  The  City  of  Greencastle- 

City. — Liability  for  Defect  in  Sidewalk, — ^Where  a  city  improved  one  side- 
walk and  the  roadway  of  a  street,  but  did  not  improve  the  opposite  sidewallc, 
and  a  lot  owner  on  the  side  unimproved  made  a  sidewalk,  in  front  of  his 
property,  under  the  direction,  as  to  the  grade  thereof,  of  the  civil  engineer  of 
the  city  (being  a  continuation  of  a  sidewalk  which  had  been  used  by  the 
public  for  several  years),  which  he  so  constructed  that  it  terminated  in  aa 
abrupt  descent,  over  which  a  foot  passenger  fell  and  injured  himself  in  the 
night-time. 

Held,  that  the  city  was  liable  for  the  injury,  in  the  absence  of  negligence  of  the 
injured  party,  the  city  having  notice  of  the  dangerous  character  of  the  side- 
walk, notwithstanding  such  sidewalk  had  been  so  constructed  without  author- 
ity from  the  city. 

From  the  Putnam  Common  Pleas. 

S.  Claypool^  y,  A.  Matson,  and  C,  C,  Matson^  for  appellant. 
D.  E.   Williamson,  A.  Daggy^  S.  Tunnan,  and  ^.  Birck, 
for  appellee. 

BusKiRK,  J. — ^This  was  a  suit  brought  by  Higert,  the 
appellant  against  the  city  of  Greencastle,  appellee,  for  an 
injury  alleged  to  have  been  received  by  reason  of  a  defective 
sidewalk  in  said  city. 

The  complaint  is  in  two  paragraphs. 

The  first  charges  that  the  defendant  so  negligently  and 
unskilfully  graded  Jackson  street,  in  said  citv,  and  the  side* 
walks  thereof,  and  so  permitted  and  caused  the  same  to  be 
done,  as  to  produce  a  dangerous  fall  in  the  east  sidewalk  of 
said  street,  and  at  a  place  used  and  open  for  public  travel, 
and  sufTered  the  same  to  remain  for  a  long  time  in  said  dan- 
gerous condition — having  full  knowledge  thereof — ^without 
lights  or  guards,  and  that  plaintiflf,  while  passing  along  said 
street  in  the  night-time,  at  said  place,  without  fault  on  his 
part,  fell  and  was  injured;  wherefore,  etc. 

The  second  paragraph  alleges  that  the  said  defendant 
made  an  order  and  caused  said  Jackson  street  to  be  graded 
to  the  established  grade,  and  improved  between  the  side- 
walks of  said  street  along  and  adjacent  to  the  place  where 
said  injury  occurred,  and  that  afterward  one  John  F.  Jones, 
under  the  direction  of  the  civil  engineer  of  said  city,  made 
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and  established  the  grade  of  his  sidewalk  along  the  line  of 
said  improvement  and  adjacent  to  his  lots,  and  thereupon 
paved  and  curbed  his  sidewalk ;  and  that  by  reason  of  said 
work  by  said  Jones,  and  of  the  improvements  by  the  city 
along  Jackson  street,  between  the  sidewalks,  there  was 
created  a  perpendicular  fall  from  the  surface  of  said  pave^ 
ment  and  over  the  curb  thereof  into  said  alley,  of  more  than 
four  feet,  into  which  said  plaintiff  fell  and  was  injured,  with- 
out fault  on  his  part ;  and  that  defendant  had  knowledge  of 
said  defect  in  said  sidewalk,  but  failed  to  remove  or  repair 
the  same. 

To  this  complaint  the  defendant  answered  in  four  para- 
graphs :  The  first  paragraph  was  a  general  denial.  To  the 
third  paragraph  of  answer  the  court  sustained  a  demurrer. 

The  second  paragraph  of  answer  first  denies  that  said  fall 
was  made  by  defendant,  or  by  any  agent,  servant,  or  employee 
of  defendant,  or  by  any  one  acting  under  any  authority  of 
defendant,  but  avers  that  said  fall,  if  any  such  existed,  was 
made  by  one  John  F.  Jones  in  the  construction  of  a  work  for 
his  own  private  use  and  benefit,  and  not  for  the  use  or  bene* 
fit  of  the  defendant,  or  of  the  public,  and  over  whom,  in  the 
making  thereof,  defendant  neither  exercised  nor  assumed  to 
exercise  any  authority,  direction,  or  control  whatever;  and, 
further,  that  the  place  where  said  injury  is  alleged  to  have 
occurred  was  not  on  a  part  of  said  street  which  was  then,  or 
ever  had  been,  prior  thereto,  used  for  public  travel^  or  for 
persons  or  conveyances  to  pass  over  in  any  manner  what* 
ever,  but  was  on  an  unimproved  part  of  said  street,  and 
where  said  city  never  had  made  any  excavations,  fills,  or 
improvements,  or  done  any  work  of  any  kind ;  that  at  said 
time,  on  the  opposite  side  of  said  street,  there  was  a  good, 
smooth,  substantial  sidewalk,  of  ten  feet  in  width,  safe  and 
convenient,  and  used  for  public  travel ;  and  also,  adjacent  to 
said  place,  said  street  was  to  the  width  of  forty  feet  well 
improved,  smooth,  free  from  all  obstructions,  and  open  and 
used  for  public  travel,  over  which  sidewalk  or  street  said 
plaintiff  might  have  passed  with  safet>' ;  that  said  plaintiff 
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was  a  citizen  of  said  city,  and  well  acquainted  with  the  con- 
dition of  the  public  streets  therein,  and  carelessly  and  negli- 
gently left  the  improved  and  travelled  part,  and  in  the  night* 
time,  it  being  very  dark,  without  a  light,  attempted  to  pass 
rapidly  over  said  unimproved  part  of  said  street,  and  thereby, 
of  his  own  fault,  received  said  injury.  And  said  paragraph 
further  alleged  that,  in  improving  the  streets  of  said  city, 
it  was,  at  the  time  of  said  injury,  and  had  been  for  a  long 
time  prior  thereto,  the  general  custom  and  plan  of  said  city, 
in  making  said  improvements,  to  make  a  sidewalk  for  public 
travel  upon  one  side  of  the  streets  only ;  that  at  said  time 
the  public  streets  were,  to  a  very  large  extent,  so  improved, 
all  of  which  was  at  said  time  well  known  to  said  plaintiif; 
that  the  natural  surface  of  the  streets  and  of  the  ground 
upon  which  said  city  is  situate  is  exceedingly  hilly  and 
broken,  and  that  to  improve  the  streets  therein  to  the  full 
width  would  be  burdensome,  oppressive,  and  ruinous  to  prop- 
erty holders ;  for  which  reason  said  city  had  adopted  the 
plan  aforesaid,  all  of  which  was  well  known  to  the  plaintiff 
and  the  public,  but  that  said  plaintiff)  in  view  of  said  &cts 
and  of  his  knowledge  thereof,  failed  and  refused  to  use  due 
care  and  caution,  and  negligently  left  the  travelled  part  of 
said  street,  and  thereby  received  said  injury,  etc 

The  fourth  paragraph  of  the  answer  denies  that  the  place 
where  said  injury  occurred  was  on  a  public  street,  at  a  place 
used  for  public  travel,  but  avers  the  same  was  on  an 
unimproved  part  of  said  street,  and  wh«re  no  sidewalk  had 
ever  been  made  or  attempted  to  be  made  by  said  defendant, 
and  at  a  place  which  was  not  then,  and  never  had  been  used 
for  public  travel ;  that  said  plaintiff  well  knowing  said  &cts, 
carelessly  and  negligently  undertook  to  pass  over  said  unim- 
proved part,  and  of  his  own  wrong  and  fault  received  said 
injury.  To  the  second,  third,  and  fourth  paragraphs  of  this 
answer,  the  plaintiff  filed  a  demurrer,  which  was  by  the  court 
sustained  as  to  the  third,  and  overruled  as  to  the  second  and 
fourth ;  which  ruling  of  the  court  in  overruling  said  demurrer 
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to  the  second  and  fourth  paragraphs  of  said  answer  the 
plaintiff  assigns  for  error. 

There  was  issue,  trial  by  jury,  vercHct  for  the  defendant. 
The  court  overruled  a  motion  for  a  new  trial  and  rendered 
judgment  for  appellee  on  the  verdict  of  the  jury. 

Three  of  the  reasons  assigned  for  a  new  trial  are  discussed 
by  counsel  for  appellant 

1.  The  refusal  to  instruct  as  requested  by  the  appellant. 

2.  The  instructions  given  by  the  court  of  its  own  motion. 

3.  That  the  verdict  was  not  sustained  by,  but  was  con- 
trary to,  the  evidence. 

The  instructions  requested  by  the  appellant  and  refused 
by  the  court  were  as  follows : 

"  1st.  Under  the  laws  of  the  State  of  Indiana,  the  com- 
mon council  of  a  city,  incorporated  under  the  general  laws 
of  the  State  for  the  incorporation  of  cities,  has  exclusive 
power  over  the  streets  (Acts  of  1867,  p.  63),  including  side- 
walks and  alleys,  and  therefore  the  municipal  corporation 
which  they  represent  is  liable  for  all  injuries  happening  by 
reason  of  their  negligence  in  suflTering  the  streets,  alleys,  or 
sidewalks  to  remain  in  a  condition  hazardous  to  the  life  and 
limb  of  persons  passing  along  the  streets  and  sidewalks. 

*'  2d.  The  defendant,  if  a  municipal  corporation,  organized 
under  the  laws  of  the  State  of  Indiana,  is  liable  for  injuries 
sustained  by  reason  of  unguarded  excavations  or  perpen- 
dicular falls,  made  in  a  public  street  or  sidewalk  within  the 
bounds  of  the  city,  if  the  same  be  hazardous  to  the  life  or 
limbs  of  persons  passing  along  said  streets,  and  if  the  city 
had  knowledge  of  such  condition  of  things,  and  the  injury 
happened  to  the  party  complaining,  without  blame  or  neglect, 
or  want  of  care  on  his  part,  although  the  ^1  or  excavation 
may  have  been  made  by  a  third  person. 

"  3d.  If  Jones,  even  without  the  previous  order  of  the  city 

authorities,  made  and  constructed  the  sidewalk  adjacent  to 

his  property  according  to  the  established  grade  of  the  city, 

for  his  own  private  convenience,  and  after  constructing  said 
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sidewalk,  there  became  and  there  was  a  perpendicular  fall 
from  said  walk  into  the  alley,  endangering  the  lives  and 
limbs  of  persons  passing  along  said  sidewalk  in  the  night- 
time, and  if  the  city  had  knowledge  of  such  condition  of 
things,  and  failed  for  an  unreasonable  time  to  guard  against 
such  dangers,  either  by  putting  up  guards  or  filling  said 
alley,  or  in  some  other  way,  for  an  unreasonable  time,  and 
the  plaintiff  by  reason  of  such  condition  of  the  said  side- 
walk, and  such  neglect  of  the  city,  suffered  injuries  by  falling 
from  said  sidewalk  into  the  alley,  without  carelessness  or 
want  of  due  care  on  his  part,  he,  the  plaintiff,  being  ignorant 
of  such  condition  of  the  sidewalk,  the  city  is  liable  to  the 
plaintiff  for  such  damages  as  he  may  have  so  sustained. 

**4th.  If  you  find  the  sidewalk  in  the  condition  com- 
plained of  by  the  plaintiff,  it  is  a  question  of  fact  for  you 
to  determine  from  all  the  evidence  in  the  case,  and  under 
the  instructions  of  the  court,"  whether  the  city  had  notice  of 
said  defect,  and  whether  it  was  negligence  in*  the  city. 

"  5th.  Notice  to  the  common  council  is  notice  to  the  city. 

*'  6th.  Whether  an  obstruction  or  fall  in  a  sidewalk  ren- 
ders the  sidewalk  unsafe,  if  the  fall  is  not  in  a  travelled  part 
of  the  sidewalk,  is  a  question  of  fact  for  the  jury. 

"  7th.  If  you  find  that  the  sidewalk  beyond  the  alley 
where  the  said  injury  is  alleged  to  have  happened  was  not 
used  by  the  public,  this  does  not  of  itself  relieve  the  city 
from  liability. 

"  8th.  Even  if  the  sidewalk  beyond  the  place  of  the 
alleged  injury  was  not  used,  if  there  was  a  fall  in  the  side- 
walk at  the  place  alleged,  and  such  fall  was  hazardous  to  the 
public,  and  the  city  knew  it,  it  was  the  duty  of  the  city  to 
protect  the  public,  either  by  erecting  guards  at  that  point,  or 
in  some  other  way. 

"9th.  The  simple  fact  that  the  plaintiff  was  a  citizen  of 
the  town  is  no  defence. 

"  lOth.  The  fact  that  Jones  erected  said  sidewalk  is  not  of 
Itself  a  defence  for  the  city. 

"nth.  The  fact  that  there  was  another  street  or  alley  by 
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which  the  plaintiff  might  have  reached  the  point  to  which 
he  was  going  does  not  reh'eve  the  city  from  liability.    • 

"  1 2th.  The  city  is  not  relieved  from  liability  on  account 
of  her  neglect,  by  reason  of  the  fact  that  Jones  or  any  one 
else  may  be  liable  for  the  same  injury. 

**  13th.  There  may  be  localities  where  it  is  the  duty  of  the 
city  to  work  the  streets  for  travel  over  the  whole  width  and 
over  both  sidewalks. 

**  14th.  Although  a  town  or  city  is  not  ordinarily  bouncl 
to  fence  its  streets,  it  is  bound  either  to  erect  fences 
or  railings  at  places  which  would  otherwise  be  unsafe  for 
travellers  exercising  ordinary  care  or  to  render  such  places 
safe  by  improvements. 

"  iSth.  If  Jones  established  the  grade  of  the  sidewalk, 
and  built  his  pavement  upon  said  grade,  and  afterward  the 
city  ratified  said  act,  the  legal  effect  is  the  same  as  if  the 
work  was  done  pursuant  to  the  direction  of  the  city. 

"  i6th.  If  after  the  city  had  established  the  grade, 
improved  and  filled  the  street  according  to  the  established 
grade,  it  became  and  was  the  duty  of  Jones  to  improve  the 
sidewalk,  and  therefore  the  legal  effect  of  Jones'  constructing 
the  sidewalk  is  the  same  as  if  the  city  had  directed  Jones  to 
make  the  improvement;  and  if  the  jury  are  satisfied  from 
the  evidence  that  the  said  fall  was  the  result  of  the  improve- 
ments made  by  the  city,  or  of  the  improvements  which  the 
improvements  of  the  city  rendered  necessary,  the  city  is 
liable  for  injuries  happening  to  the  plaintiff  without  negli- 
gence on  his  part" 

The  instructions  given  by  the  court,  of  its  own  motion, 
were  as  follows : 

'*  1st  An  incorporated  city,  under  the  laws  of  the  State  of 
Indiana,  has  the  exclusive  jurisdiction,  power,  and  control 
over  the  improvement  of  the  streets,  alleys,  and  sidewalks 
of  the  city,  but  this  exclusive  jurisdiction  over  the  subject 
does  not  require  the  city  to  improve  all  the  streets,  alleys, 
and  sidewalks  of  the  city  immediately  upon  its  organization 
and  at  the  same  time. 
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**  2d.  The  city  is  to  determine  by  her  council  what  streets, 
alleys,  or  sidewalks  shall  be  improved,  and  the  manner  of 
their  improvement,  taking  into  consideration  the  wants  of  the 
public,  the  proximity  to  the  place  where  the  business  of  the 
city  Js  done,  and  the  accommodation  of  the  most  densely 
populated  parts  of  the  city.  But  in  determining  what  streets, 
alleys,  or  sidewalks,  or  parts  thereof,  shall  be  improved,  the 
council  is  performing  a  judicial  act  for  which  the  city  is  not 
liable. 

"  3d.  But  after  the  city  council  has  passed  an  order  for 
the  improvement  of  any  street,  alley,  or  sidewalk,  and  com- 
menced the  improvement  of  the  same,  she  is  responsible  for 
the  improper  or  negligent  construction  of  the  same,  and 
responsible  for  not  keeping  the  same  in  proper  repair  after- 
ward, for  the  reason  that,  attempting  to  improve,  they  hold 
out  to  the  public  that  they  have  made  that  portion  of  the 
street,  alley,  or  sidewalk  in  a  safe  condition  for  the  use  of 
the  public. 

''  4th,  If  the  jury  believe,  from  a  preponderance  of  the 
evidence,  that  a  place  on  the  east  sidewalk  of  Jackson  street, 
where  the  alleged  injury  occurred  was,  before  the  injury, 
attempted  to  be  improved  by  the  city,  and  was  done 
in  such  an  unskilful  or  negligent  manner  as  to  cause 
the  injury  complained  of,  without  the  fault  or  negli- 
gence of  the  plaintiff)  then  the  jury  will  find  for  the  plain- 
tiff. 

**  5th.  If  the  jury  believe,  from  a  preponderance  of  the 
testimony,  that  the  sidewalk  on  the  east  side  of  Jackson  street, 
running  south  from  the  public  square  to  the  alley,  between 
Walnut  and  Poplar  streets,  had  been  improved  by  the 
adjoining  owners  of  the  lots  in  accordance  with  the  general 
grades  and  plans  of  the  city,  in  improvements  of  the  city,  so 
as  to  convey  the  idea  to  the  public  that  the  improvement  had 
been  made  by  the  city,  and  that  the  city  had  improved  said 
sidewalk  between  said  alley  and  Poplar,  leaving  a  perpen- 
dicular and  dangerous  depression  in  the  alley,  the  city  is 
liable  for  any  injury  that  may  have  occurred  to  the  plaintiff 
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without  his  fault,  by  reason  of  the  city  not  extending  her 
improvements  across  the  alley,  so  as  to  intersect  with  the 
improvement  of  the  sidewalk  upon  the  north  side  of  the  alley ; 
by  their  improvement  on  the  south  side  of  the  alley  they 
hold  out  to  the  public  that  the  intersection  had  been  made, 
and  the  city  would  be  liable  unless  the  plaintiff  had  personal 
knowledge  of  the  depression  in  the  alley. 

"  6th.  If  the  jury  believe  from  the  evidence  that  the  city 
did  not  make  any  of  the  improvement  on  the  sidewalk 
where  the  alleged  injury  occurred,  or  south  and  immediately 
adjoining  thereto,  so  as  reasonably  to  induce  the  public,  in 
travelling  along  the  sidewalk,  to  suppose  the  alley  was 
also  improved  and  in  a  safe  condition,  the  city  would  not  be 
liable. 

"7th.  The  custom  of  the  city  in  the  improving  of  only 
one  sidewalk  on  a  street,  except  in  the  most  populous  and 
business  parts  of  the  city,  a  long  continued  residence  in  the 
city  of  the  plaintiff,  dis  knowledge  of  the  custom  and  man- 
ner of  improving  the  sidewalks,  the  good  condition  of  the 
streets  and  sidewalks  immediately  west  and  adjoining  the 
place  where  the  alleged  injury  occurred,  are  proper  facts 
and  circumstances  to  be  considered  in  determining  the  negli- 
gence of  the  defendant  or  the  want  of  care  and  prudence  in 
the  plaintiff's  attempting  to  pass  along  that  sidewalk,  of  a 
dark  night  without  a  light. 

'*  8th.  If  it  appears  by  the  evidence  in  this  case  that  by 
the  want  of  ordinary  care  and  prudence  the  plaintiff  con- 
tributed directly  to  the  injury,  he  can  not  recover;  in 
order  to  make  the  city  liable  he  must  make  a  case  in  which 
he  was  without  blame  br  negligence,  and  the  city  was 
entirely  in  fault. 

"  9th.  The  question  of  unskilful  and  negligent  construc- 
tion of  improvements  or  repairs  on  improvements  by  the 
defendant,  the  negligence  or  want-  of  proper  care  by  th^ 
plaintiff,  are  questions  exclusively  for  the  jury  to  determine. 

*•  loth.  The  jury  Is  the  exclusive  judge  of  the  testimony 
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and  will  give  to  the  evidence  of  each  witness  such  weight 
and  credit  as  they  think  it  entitled  to. 

"nth.  If  you  should  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  recover  in  this  case,  you  will  allow 
him  such  compensatory  damages  as  you  may  think  he  has 
sustained,  which  will  include  all  necessary  expenses,  loss  of 
time,  and  pain  and  suffering  on  account  of  the  injury.  But 
you  cannot  allow  him  exemplary  damages,  which  means 
over  and  above  the  loss  sustained,  as  an  example  to  others/' 

Proper  exceptions  were  taken  to  the  giving  and  refusal  to 
give  the  foregoing  instructions. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  second  and  fourth  paragraphs  of  the  answer,  and  the 
motion  for  a  new  trial  .for  the  three  reasons  above  stated. 

The  same  questions  arise  upon  the  overruling  of  the 
demurrer  to  the  answer  that  do  upon  the  giving  and  refus- 
ing to  give  instructions,  and  we  do  not  deem  it  necessary  to 
take  up  in  detail  the  several  questions  discussed  by  counsel. 
The  real  case^of  the  appellant  is  presented  in  the  second 
and  third  instructions  asked  and  refused. 

The  real  defence  of  the  city  is  stated  by  her  counsel  as 
follows: 

"  It  will  be  observed  that  the  point  in  controversy  is  not 
whether  the  defendant  was  bound  to  provide  a  safe  and  con- 
venient way  for  public  travel  on  said  street.  The  city  had 
fully  done  that.  The  allegations  of  the  answer,  and  which 
are  entirely  sustained  by  the  evidence,  are,  that  defend- 
ant had  provided  a  good,  safe,  and  convenient  passway  on 
said  street,  forty  feet  wide,  and,  in  addition,  a  good  and  safe 
sidewalk,  ten  feet  wide ;  that  the  same  was  amply  sufficient 
to  accommodate  the  wants  of  the  public  in  said  town  or 
city,  but  that  plaintiff  left  that  part  and  undertook  to  pass 
along  outside  of  the  travelled  and  improved  part,  and  thereby 
received  said  injury.  Is,  then,  the  defendant  liable  because 
she  had  not,  by  her  common  council,  ordered  and  caused 
said  unimproved  part  to  be  improved,  or,  in  other  words» 
because  she  had  not  improved  said  street  to  its  full  width  ? 
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%  We  think  not,  clearly.  This  was  a  judicial  act,  for  the  non- 
performance of  which  she  can  not  be  held  liable.  Having 
improved  so  much  as,  in  her  judgment,  the  public  wants 
required,  the  defendant  can  not  be  held  liable  because  her 
common  council  did  not  see  iit  to  extend  said  improvements 
so  as  to  embrace  the  entire  street.  Neither  is  defendant 
liable  for  not  removing  an  obstruction  placed  by  a  wrong- 
doer on  such  unimproved  part,  and  which  in*  no  way  inter- 
fered with  and  endangered  travel  on  the  travelled  track.  It 
is  only  on  the  ground  that  the  defendant  was  bound,  in  the 
first  instance,  to  improve  and  keep  such  part  in  a  safe  con- 
dition for  travel,  that  she  can  be  held  liable  for  not  removing 
obstructions  placed  there  by  a  wrong-doer.  Had  defendant 
improved  or  attempted  to  improve  so  as  to  invite  public 
travel  on  such  part  of  the  street,  or  had  said  injury  been 
caused  by  a  defect  in  the  *  usual  and  ordinarily  travelled  por- 
tion' of  said  street,  it  would  have  presented  a  very  differ- 
ent question." 

Counsel  for  appellant  state  their  position  as  follows : 
'<  We  do  not  insist  that  the  defendant  was  bound  to  keep 
her  streets  and  sidewalks  in  good  and  convenient  condition 
for  public  use,  but  that  she  was  bound  to  keep  them  in  a 
reasonably  safe  condition,  and,  within  a  reasonable  time  after 
knowledge  of  the  fact,  to  protect  the  public  in  some  way 
from  dangerous  defects  in  her  streets  or  sidewalks,  however 
happening  or  created,  whether  by  the  action  of  the  city,  of 
the  elements,  or  by  a  stranger,  or  by  a  wrong-doer." 

The  substantial  facts  of  the  case,  as  they  appeared  upon 
the  trial,  are  given  by  John  F.  Jones,  who  testified  that  he 
was  the  owner  and  proprietor  of  the  Jones  House ;  that  in 
the  spring  of  1869,  he  determined  to  build  a  brick  pavement 
along  the  west  side  of  his  house,  and  that  for  that  purpose 
he  procured  the  services  of  the  city  engineer  to  fix  a  grade 
stake  at  the  north-west  corner  of  his  lot,  by  which  he  might 
build.  The  engineer  put  down  thegrade  stake, and  witness 
followed  the  grade  of  the  city  as  he  understood,  except  at 
the  south  end  of  the  pavement  he  lowered  it  somewhat,  to 
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avoid  as  much  as  possible  the  fall  that  would  necessarily 
occur  in  the  sidewalk  (at  the  alley  crossing).  In  building 
said  walkj  he  first  built  a  perpendicular  stone  wall  at  the 
south  end  of  the  pavement  and  then  laid  the  bricks.  When 
his  walk  was  completed^  there  was  a  perpendicular  fall  from 
the  sidewalk  intq  the  alley  of  about  four  feet  After  the 
sidewalk  was  done«  he  found  that  the  mouth  of  a  culvert  at 
the  south  end  of  it  was  obstructed,  and  he  asked  the  com- 
mon council  to  remedy  it.  Very  soon  after  this,  the  engi* 
neer  came  With  a  force  of  hands  and  extended  the  mouth  of 
the  culvert  of  the  alley  a  distance  of  twenty  feet  into  the 
alley,  and  after  doing  this,  the  engineer  covered  the  culvert 
with  earth  and  refuse  rock,  and  in  this  way  raised  the  alley 
at  the  south  end  of  said  pavement,  so  that  the  said  fall  after 
that  was  only  two  feet  or  less.  After  this,  he  (witness) 
called  the  attention  of  two  of  the  council  to  the  condition 
of  the  sidewalk  and  alley  at  that  x>oiHt,  and  took  them  to 
see  it.  The  improvement  of  Jackson  street  between  the 
sidewalks  was  made  by  ordsr  of  the  common  council,  and 
that  improvement  rendered  it  necessary  that  he  (witness) 
should  put  down  a  pavement,  to  protect  his  property. 

On  cross-examination,  he  stated  that  he  got  no  permis* 
sion  from  the  council  to  build  the  pavement,  but  "  I  built  it 
for  my  own  convenience.  I  supposed  an  ordinance  years 
ago  requiring  citizens  to  improve  their  sidewalks  was  stiU 
in  force." 

The  real  question,  therefore,  for  our  decision  is,  whether  the 
city  is  liable  for  the  injury  sustained  by  the  plaintiff,  in  con* 
sequence  of  the  acts  performed  by  Mr.  Jones,  under  the 
facts  above  stated. 

There  have  been  many  decisions  upon  the  liability  of 
mimicipal  corporations  for  injuries  occasioned  by  defective 
streets  and  sidewalks,  and  obstructions  diereto.  There  is 
much  conflict  in  these  decisions,  and  there  are  nice  shades 
of  difference  between  the  rulings,  that  are  regarded  as  being 
in  the  main  harmonious.  Counsel  have  referred  us  to  a  large 
number  of  such  cases  and  have  reviewed  many  of  them. 
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Judge  Dillon,  in  his  work  on  Municipal  Corporations,  has 
made  a  very  careful  and  able  review  of  the  authorities  bear- 
ing upon  the  questions  involved  in  this  case,  and  has  deduced 
therefrom  certain  principles  of  law,  which  he  regards  as  settled 
by  the  weight  of  authority.  Instead,  therefore,  of  attempt- 
ing a  review  of  the  authorities,  we  prefer  to  rely  upon  the 
deductions  made  therefrom  by  Judge  Dillon. 

Sections  789  and  790,  commencing  on  page  753  and 
ending  on  page  761,  read  as  follows: 

"  Sec.  789.  It  may  be  fairly  deduced  from  the  many  cases 
upon  this  subject  referred  to  in  the  notes,  that  in  the  absence 
of  an  express  statute  imposing  the  duty  and  declaring  the 
liability,  municipal  corporations  proper  having  the  powers 
ordinarily  conferred  upon  them  respecting  bridges,  streets^ 
and  sidewalks  within  their  limits,  owe  to  the  public  the  duty 
to  keep  them  in  a  safe  condition  for  use  in  the  usual  mode 
by  travellers,  and  are  liable  in  a  civil  action  for  special  inju- 
ries  resulting  from  neglect  to  perform  this  duty.  Such  a 
duty  and  liability  are  considered  to  exist,  without  a  positive 
statute,  when  the  following  conditions  concur: 

**i.  The  place  in  question,  whether  bridge,  sidewalk,  or 
street,  must  be  one  which  it  is  the  duty  of  the  corporation 
to  repair  or  keep  in  a  safe  condition ;  and  this  duty  (to  keep 
in  repair),  if  not  specifically  enjoined,  must  arise  upon  a  just 
construction  of  the  charter  or  statutes  applicable  to  the  cor^^ 
poration. 

**  2.  This  duty  or  burden  must  appear  upon  a  fair  view 
of  the  charter  or  statutes  to  be  imposed,  or  rest  upon  the 
municipal  corporation,  as  such,  and  not  upon  it  as  an  agency 
•of  the  state,  or  upon  its  officers  as  independent  public  offi- 
cers. (This,  however,  in  general,  appears  sufficiently  where^ 
the  municipality  sought  to  be  made  liable  exists  under  a 
special  charter  or  general  act  which  confers  upon  it  peculiar 
powers  and  privileges  as  respects  streets,  their  control  I  and 
improvement,  not  possessed  throughout  the  state  at  large 
under  its  general  enactments  concerning  ways.) 

**  3.  The  power  to  perform  the  duty  of  maintaining  the 
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Streets  in  a  safe  condition,  by  authority  to  levy  taxes  or 
impose  local  assessments  for  the  purpose,  must  be  (as  it 
almost  always  is)  conferred  upon  the  corporation. 

"  Where  the  duty  to  keep  streets  in  repair  is,  in  terms, 
.enjoined  upon  the  corporate  authorities,  and  they  are  sup- 
plied with  the  means  to  perform  it,  there  is  little  difficulty, 
we  think,  in  holding  the  corporation  liable,  on  the  general 
principles  of  the  law,  without  an  express  statute  declaring 
the  liability  to  a  civil  action  by  any  one  specially  injured  by 
its  neglect  to  discharge  this  specific  duty.  But  where  the 
duty  to  repair  is  not  specifically  enjoined,  and  an  action  for 
damages,  caused  by  defective  streets,  is  not  expressly  given, 
still,  both  th6  duty  and  the  liability,  if  there  be  nothing  in 
the  charter  or  legislation  of  the  state  to  negative  the  infer- 
ence, has  often,  and,  in  our  judgment,  properly,  been  deduced 
from  special  powers  conferred  upon  the  corporation  to  open, 
grade,  improve,  and  exclusively  control  public  streets  within 
their  limits,  and  from  the  means  which,  by  taxation  and  local 
assessments,  or  both,  the  law  places  at  its  disposal  to  enable 
it  to  perform  this  duty. 

*'  The  municipal  corporation  is  not  an  insurer  against  acci- 
dent upon  the  streets  and  sidewalks.  Nor  is  every  defect 
therein,  though  it  may  cause  the  injury  sued  for,  actionable* 
It  is  sufficient  if  the  streets  (which  include  sidewalks  and 
bridges  thereon)  are  in  a  reasonably  safe  condition  for  travel 
in  the  ordinary  modes,  by  night  as  well  as  by  day,  and 
whether  they  are  so  or  not  is  a  practical  question,  to  be 
determined  in  each  case  by  its  particular  circumstances.  The 
ground  of  the  action  is  either  positive  misfeasance  on  the 
part  of  the  corporation,  its  officers,  or  servants,  or  by  others 
under  its  authority,  in  doing  acts  which  cause  the  street  to 
be  out  repair,  in  which  case  no  other  notice  to  the  corpora- 
tion of  the  condition  of  the  street  is  essential  to  its  liability ; 
or  the  ground  of  the  action  is  the  neglect  of  the  corpora- 
tion to  put  the  streets  in  repair,  or  to  remove  obstructions 
therefrom,  or  to  remedy  causes  of  danger  occasioned  by 
the   wrongful  acts  of  others^  m  which  cases  notice  of  the 
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condition  of  the  street,  or  what  is  equivalent  to  notice,  is 
necessary,  as  will  presently  be  stated,  to  give  to  the  person 
injured  a  right  of  action  against  the  corporation,  u;iless, 
indeed,  the  matter  be  otherwise  regulated  by  statute. 

''  It  is  also  essential  to  liability  that  the  plaintiff  should 
have  been  using  reasonable  or  ordinary  care  to  avoid  the 
accident,  or,  in  other  words,  he  must  be  free  of  any  such 
fault  or  neglect  on  his  part,  as  will  in  actions  for  negligence 
defeat  a  recovery.  The  case  would  be  exceptional  indeed 
when  the  plaintiff  could  properly  recover  vindictive,  or 
more  than  actual  or  compensatory  damages. 

**  Sec.  790.  Where  streets  have  been  rendered  unsafe  by 
the  direct  act,  order,  or  authority  of  the  municipal  corpora- 
tion (not  acting  through  independent  contractors,  the  effect 
of  which  will  be  considered  presently),  no  question  has  ever 
been  made,  or  can  reasonably  exist,  as  to  the  liability  of  the 
corporation  for  injuries  thus  produced,  where  the  person  suf- 
fering them  is  without  fault,  or  was  using  due  care.  Where 
the* duty  to  keep  its  streets  in  a  safe  condition  rests  upon  the 
corporation,  it  is  liable  for  injuries  caused  by  its  neglect  or 
omission  to  keep  the  streets  in  repair,  as  well  as  for  those 
caused  by  defects  occasioned  by  the  wrongful  acts  of  others ; 
but,  as  in  such  case  this  basis  of  the  action  is  negligence, 
notice  to  the  corporation  of  the  defect  which  caused  the 
injury,  or  facts  from  which  notice  thereof  may  reasonably 
be  inferred,  or  proof  of  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known  and  remedied  by 
it,  is  essential  to  liability ;  for  in  such  cases  the  corporation, 
in  the  absence  of  a  controlling  enactment,  is  responsible 
only  for  reasonable  diligence  to  repair  the  defect  or  prevent 
accidents  after  the  unsafe  condition  of  the  street  is  known, 
or  ought  to  have  been  known,  to  it,  or  to  its  officers  having 
authority  to  act  respecting  it." 

It  is  very  clearly  established  by  the  above  authority  that 
the  appellee  is  liable  for  damages  occasioned  by  the  wrong* 
ful  acts  of  John  F.  Jones,  if  chargeable  with  notice  of  the 
dangerous  condition  of  the  sidewalk. 
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It  is,  however,  earnestly  contended  by  counsel  for  appel- 
lee that  she  is  not  liable  for  the  injury  received  by  the  appel- 
lant, for  the  reason  that  the  place  where  the  injury  was 
received  had  not  been  improved  by  the  city  and  set  apart 
to  the  public  use,  and  did  not  constitute  a  part  of  the  usual 
and  ordinarily  travelled  portion  of  the  street,  where  the  corpo- 
ration has  made  improvements,  and  by  their  acts  invited 
public  travel. 

Counsel  for  appellee,  in  support  of  the  foregoing  position, 
argue  as  follows : 

'•  In  case  of  Hutson  v.  736^  City  of  New  York,  5  Sandford^ 
289,  the  city  was  held  liable  for  not  keeping  the  '  usual  and 
ordinarily  travelled  portion '  of  a  public  street  in  repair,  but 
Mason,  justice,  in  delivering  the  opinion  of  the  court,  at 
page  302,  says :  *  We  would  not  be  understood  to  go  the 
length  of  deciding  that  whenever  a  street  is  opened  by  the  cor- 
poration on  paper,  or  by  proceedings  under  the  statute,  it  is 
tiieir  duty  forthwith  to  regulate  and  pave  it.  There  are  several 
steps  in  the  matter,  all  which,  we  apprehend,  are  in  the 
legislative  discretion  of  the  corporation.  It  belongs  to 
them,  in  the  exercise  of  their  discretion,  to  determine,  ist* 
when  a  street  shall  be  actually  opened  for  the  accommoda- 
tion of  the  public ;  2d,  bow  it  shall  be  worked,  whether  as 
a  road  or  street ;  3d,  whea  it  shall  be  regulated,  and  the 
curb  and  gutter  set;  and  4th,  when  it  shall  be  paved  ;  but  after 
they  have  actually  opened  it  for  public  accommodation  and 
by  their  acts  invited  the  public  to  travel  over  it,  the  duty  then 
becomes  absolute  to  keep  it  in  repair/  So  in  the  case  at 
bar.  We  insist  it  was  in  '  the  legislative  discretion  of  th^ 
corporation '  to  determine  iii  what  manner  and  how  much 
of  said  street  should  be  improved,  and  that  it  is  responsible 
for  keeping  in  repair  so  much  only  as  it  had,  by  its  acts, 
invited  public  travel  upon. 

•'See,  also,  Whitney  w.  The  Town  of  Essex,  38  Vermont,  270; 
where  it  was  held,  that '  a  town  having  a  travelled  track  suffi- 
ciently wide  and  suitable.for  all  purposes  of  travel,  and  in  repair^ 
is  not  liable  for  injuries  received  in  consequence  of  a  defec- 
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tive  foot  path  in  the  highway  fifteen  or  twenty  feet  from  the 
travelled  tracks  which  the  town  had  never  worked  or  repaired, 
though  the  public  foot  travel  has  passed  over  it  thirty  years.' 

"See,  also,  Smith  v.  Wendell,  7  Cush.  498,  Dewev,  J. 
in  opinion  in  that  case,  says :  '  It  has  become  well  setded  law, 
that  towns  are  not  necessarily  chargeable  with  damage  arising 
from  every  obstruction  within  the  limits  of  a  located  high- 
way. They  are  not  liable  for  such  obstructions  in  portions 
of  the  highway  not  a  part  of  the  travelled  path,  and  not  so 
connected  with  it  that  they  will  afiect  the  security  or  convene 
ience  for  travel  of  those  using  the  travelled  path/  See, 
also,  to  same  effect,  Carolus  v.  The  Mayor,  etc.,  of  New  York,  6 
Bos  worth,  16;  Rue  v.  Montpelier,  igr  Vermont,  470.  In 
Shepardson  v.  Inhabitants  of  Colerain^  13  Met.  55,  Dewey, 
Judge,  in  opinion  again  says:  '  That  it  is  not  enough  that 
the  injury  be  shown  to  have  occurred  within  the  actual  limits 
of  the  located  highway,  «eems  to  be  well  settled  by  authority, 
and  upon  sound  principle.  The  contrary  doctrine  would,  in 
effect,  require  the  entire  width  of  the  highway  to  be  free 
from  obstructions,  and  fit  for  use  for  the  traveller ;  a  burden 
quite  too  onei'ous  upon  towns,  that  are  bound  to  keep  their 
roads  in  repair.'  To  the  same  efiect  is  Howard  v.  North 
Bridgewater,  16  Pick.  189. 

''It  is  true  some  of  the  cases  cited  above  refer  only  to 
towns;  but  in  The  City  of  Providence  v.  Clapp,  17  Howard, 
161,  the  United  States  Supreme  G)urt,  Nexson,  Justice,  hold 
that  cities  and  towns  are  alike  in  their  responsibility  and  in 
their  immunity.  But  whether  this  be  true  or  not,  we  appre* 
hend  the  rule  is  the  same,  to  this  extent  at  least,  that  it  is 
first  left  to  the  legislative  discretion  of  the  corporation,  to 
determine  in  what  manner  and  how  much  of  a  street  shall 
be  improved,  taking  into  consideration  the  wants  of  the 
public ;  and  having  thus  determined,  it  is  then  only  bound 
to  keep  in  repair  that  upon  which  it  has  invited  travel.  Any 
other  doctrine  would,  in  small  cities  like  the  one  involved 
in  this  suit,  situate  upon  hills  and  cut  up  by  ravines,  require 
all  the  property  of  the  city  to  make  the  streets." 
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It  will  be  observed  that  the  most  of  the  cases  referred  to 
are  from  the  New  England  states.  In  those  statdis,  the 
common  law  liability  of  municipal  corporations,  such  as 
counties,  towns,  and  cities  does  not  exist,  but  such  liability  is 
regulated  by  express  statutes,  and  the  modes  of  proceeding 
are  in  like  manner  prescribed  by  positive  enactments.  The 
common  law  liability  of  such  corporations  is  recognized  in 
the  federal  courts,  and  in  the  most  of  the  other  states.  It 
has  been  repeatedly  held  to  exist  in  this  State.  Silvers  v. 
Nerdlinger^  30  Ind,  53,  and  cases  cited. 

The  rule  as  it  exists  in  the  New  England  states  is  stated 
and  explained  in  sections  762,  763,  y^6^  787,  and  788  of  Dil- 
lon on  Municipal  Corporations.  In  determining  the  weight 
which  should  be  given  to  the  decisions  of  the  courts  of  such 
states,  affecting  the  liability  of  counties,  towns,  and  cities 
for  injuries  sustained  by  reason  of  defective,  highways  and 
streets,  the  statutes  upon  which  decisions  were  based  should 
be  examined  with  the  view  of  ascertaining  whether  they 
have  changed  the  common  law  or  simply  re-enacted  the  law 
as  it  existed  under  the  well  settled  principles  of  the  common 
law. 

We  find  the  following  section  in  the  laws  of  Massachu- 
setts: 

'*  Sec.  82.  No  way  opened  and  dedicated  to  the  public 
use,  which  has  not  become  a  public  way,  shall  be  chargeable 
to  a  city  or  town  as  a  highway  or  town  way,  unless  the 
same  is  laid  out  and  established  by  such  city  or  town  in  the 
manner  prescribed  by  the  statutes  of  the  Commonwealth." 
Oliver  v.  Worcester^  102  Mass.  489. 

Similar  statutes  will  be  found  in  the  most,  if  not  all,  of 
the  New  England  states. 

Under  these  statutes  it  has  been  repeatedly  held,  there  is 
no  liability  unless  the  highway  or  street  has  been  opened 
and  dedicated  to  the  public  use. 

The  duty  of  a  city  in  reference  to  the  improvement  of 
its  streets  seems  to  be  correctly  stated  in  Hutson  v.  The  City 
of  New  York,  supra. 
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The  time  and  manner  of  their  improvement  are  within  the 
discretion  of  the  common  council,  except  where  the  charter 
makes  the  duty  imperative.  We  think  the  law  is  correctly; 
stated  m  the  case,  where  the  court  say,  "  But  after  they  have 
actually  opened  it  for  the  public  accommodation,  and  by 
their  acts  invited  the  public  to  travel  over  it,  the  duty  then 
becomes  absolute  to  keep  it  in  repair." 
*  Angell  on  Highways,  in  section  263,  p.  304,  says :  ''  In 
cities  the  sidewalks  are  considered  a  part  of  the  public 
streets,  and  as  such  are  to  be  kept,  like  the  streets  them- 
selves, in  a  safe  and  convenient  state  of  repair  through  their 
entire  width.  And  this  obligation  is  not  varied  or  discharged 
by  the  exercise  of  the  right  of  an  adjoining  owner  of  land 
to  use  the  street  or  sidewalk  for  some  private  purpose,  not 
inconsistent  with  the  right  of  the  public." 

The  city  of  Greencastle,  having  improved  Jackson  street 
and  made  a  sidewalk  on  the  west  side,  was  not  bound  to 
make  a  sidewalk  on  the  east  side,  and  would  not  have  been 
liable  for  an  injury  occasioned  by  natural  obstacles  on  such 
side  of  the  street.  If  the  natural  grade  of  the  east  side  of 
such  street  had  not  been  changed  by  the  city  or  by  others, 
to  the  knowledge  of  the  city,  it  could  not  be  said  that  the 
east  side  of  said  street  had  been  opened  for  the  public 
accommodation,  and  the  public  invited  to  travel  thereon. 
But  it  is  shown  that  there  had  been  for  many  years  a  side- 
walk on  the  east  side  of  Jackson  street,  from  the  public 
square  to  Jones'  hotel,  and  that  Jones  had,  with  the  knowl- 
edge of  the  city  authorities,  made  a  pavement  along  his 
property  and  left  at  the  south  end  a  perpendicular  fall  of 
about  four  feet.  After  the  sidewalk  was  completed,  he  found 
that  the  mouth  of  a  culvert  at  the  south  end  of  it  was 
obstructed,  and  he  asked  the  common  council  to  remedy  it, 
and  the  city  extended  the  mouth  of  the  culvert  about  twenty 
feet  and  covered  the  culvert  with  earth  and  the  refuse  rock, 
and  in  this  way  raised  the  alley  at  the  south  end  of  the 
pavement,  so  that  the  perpendicular  fall  was  only  about  two 
feet     Thus,  we  find  three  things  to  be  true  in  reference  to 
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the  ^dewalk  on  the  east  side  of  Jackson  street,  ist.  That 
a  sidewalk  had  existed  and  been  used  for  many  years  by  the 
public,  from  the  public  square  to  the  Jones  House.  2d.  That 
Jones  had,  with  the  knowledge  of  the  city,  made  a  side- 
walk along  his  property  and  left  at  the  south  end  of  it  a 
perpendicular  fall  of  four  feet.  3d.  That  the  city  so  far 
.remedied  the  obstruction  as  to  reduce  the  fall  from  four  to 
two  feet 

In  the  quotation  which  we  have  made  from  Judge  Dillon, 
the  law  is  said  to  be,  that  the  city 'Ms  liable  for  injuries 
caused  by  its  neglect  or  omission  to  keep  the  streets  in 
repair,  as  well  as  for  those  caused  by  defects  occasioned  by 
the  wrongful  acts  of  others."  This  being  the  law,  the  appel- 
lee was  liable  for  the  wrongful  acts  of  Jones,  the  city  having 
knowledge  of  the  dangerous  fall,  and  for  its  neglect  to  repair 
the  same. 

While  the  appellee,  would  not  be  liable  for  an  injury 
resulting  from  a  natural  obstruction  in  a  street  that  had  not 
been  improved,  it  would  be  liable  for  such  injury  caused  by 
an  excavation  or  artificial  obstruction  placed  there  by  the 
city  or  others,  the  city  havii^  due  notice  and  having  fiuled 
to  make  the  necessary  repairs. 

But  the  objection  recurs  that  the  city  is  not  liable,  because 
the  place  where  the  injury  occurred  was  out  of  the  travelled 
path  and  beyond  the  point  where  the  sidewalk  on  the  east 
side  of  said  street  had  been  opened  to  public  accommoda- 
tion. 

We  are  satisfied  from  a  careful  examination  of  the  cases 
^referred  to  by  counsel  for  appellee,  that  they  do  not  support 
the  position  assumed. 

The  case  of  Whitney  w.  TozvnofEsfex,  supra^  was  correctly 
decided  upon  the  facts  of  the  case.  It  was'  shown  that  the 
town  had  provided  a  way  sufficiently  wide  and  suitable  for 
the  passage  of  all  travel,  and  that  it  was  in  good  and  suffi- 
cient repair  at  the  time  of  the  alleged  injury. 

The  court  say :  "  The  accident  to  the  plaintiff  did  not 
happen  upon  said  travelled  track,  nor  by  reason  pf  any  defect 
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in  it,  nor  by  reason  of  his  being  forced  or  misled  from  it/' 

The  foot  path  where  the  plaintiff  was  injured  was  from 
fifteen  to  twenty  feet  from  the  travelled  track,  and  in  no  man- 
ner connected  with  it,  and  with  this  path  the  town  had  never 
had  any  thing  to  do.  The  court  say :  '*  It  is  the  settled 
duty  of  the  -town  not  only  to  keep  the  track  in  good  and 
sufficient  repair  for  the  purposes  of  public  travel,  but  equally 
its  duty  to  keep  the  margins  in  a  reasonably  safe  condition 
against  injurious  consequences  of  accidents,  such  as  usually 
do,  and  are  most  likely  to  occur  in  the  course  of  public 
travel.  The  injury  in  this  case  was  not  the  result  of  any 
accident  happening  in  travelling  along  the  highway." 

Again  the  court  say :  " There  maybe  cases  in  which  the 
question  of  the  sufficiency  of  the  highway  for  public  travel 
may  involve  the  condition  of  the  margin  and  side  paths." 

Again  the  court  say :  "  This  case  is  also  distinguishable 
from  those  cases  in  which  towns  have  been  held  liable  in 
respect  to  travelled  tracks  so  left  as  to  mislead  the  traveller 
as  to  whith  is  the  lawful  public  highway." 

We  call  attention  to  an  important  modification  containect 
in  the  opinion  in  the  case  of  Smith  v.  Wendell,  supra.  The 
quotation  is  as  follows:  ''They  are  not  liable  for  such 
obstructions  in  portions  of  the  highway  not  a  part  of  the  trav- 
elled path,  and  not  so  connected  with  it  that  they  will  affect  the 
security  or  convenience  for  travel  of  those  using  the  travelled  path!* 

With  the  qualification  contained  in  that  portion  of  the 
above  opinion  italicized,  we  think  the  ruling  in  that  case  was 
correct  and  in  harmony  with  the  weight  of  authority,  as  we 
shall  hereafter  show. 

The  opinion  in  the  case  of  Carolus  v.  The  Mayor^  etc,^ 
supra,  is  so  short  that  we  reproduce  it  entire,  as  follows : 
**  The  intestate  came  to  his  death  by  heedlessly  using  as  a 
path  an  embankment  of  about  two  or  three  feet  in  width, 
raised  by  the  contractors  for  regulating  the  Eighth  avenue ; 
never  intended,  designated,  or  by  any  implication  us^d  or 
authorized  to  be  used  as  a  foot  path,  by  the  defendants,  or 
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any  one  under  them»  It  is  shown  that  &e  carriage  way, 
which  be  could  have  used,  was  no  more  than  inconvenient; 
no  risk  was  encountered  by  pursuing  it>  which  very  slight 
care  would  not  avoid ;  none,  it  seems,  could  occur,  except 
in  meeting  carriages.  It  was  from  nine  to  twelve  feet  wide. 
There  were  other  safe  and  not  inconvenient  modes  of  get>- 
ting  to  his  house/'  We  are  unable  to  see  the  application  of 
the  above  case  to  the  one  under  consideration. 

The  facts  upon  which  the  ruling  in  Rice  v.  Montpelier^  supra^ 
were  based  are  stated  to  be  as  follows  : 

"  The  plaintifF,  it  appears,  was  passing  the  place  in  a  dark 
night  in  November,  with  a  horse  and  sleigh,  and  no  obstacle 
existed  to  passing  in  the  usual  track,  except  want  of  snow. 
Snow  existed  in  the  ditch,  and  between  that  and  the  mad^ 
road ;  and  the  plaintiiT^  for  no  reason  apparent,  except  to 
get  on  to  the  snow,  passed  along  in  the  ditchj  and  his  horse 
nin  into  tiie  hole ;  and  hence  the  damage  occurred." 

The  court  say :  "  It  would  seem,  if  this  verdict  is  sus^ 
tained,  that  towns  must  not  only  be  bound  to  consfruct  good 
and  sufficient  roads,  ol*  sufficient  width,  and  properly 
guarded,  so  as  to  make  travelling  safe  against  all  ordinarjr 
accidents,  but  must  also  put  and  keep  the  ditches  by  the 
side  of  the  road,  usually  fitted  to  conduct  water  from  the 
road,  in  an  equally  practicable  condition  for  travelling ;  so 
that,  when  any  one  prefers,  to  obtain  snow,  or  avoid  dust,  or 
from  any  other  reason,  to  travel  one  side  of  the  road, 
rather  than  in  it,  he  may  do  so  under  the  same  security  and 
indemnity  as  those  who  travel  in  the  way  provided  for  them; 
This,  we  think,  would  be  an  unwarrantable  extension  of  the 
liabilities  of  towns/' 

In  the  above  case,  the  accident  occurred  upon  an  ordinary 
highway  in  the  country,  where  the  same  strictness  is  not 
required  in  regard  to  the  margins  of  the  road  as  is  in  the 
streets  of  towns  and  cities.  We  think  the  ruling  was  rights 
but  does  not  sustain  the  position  contended  for  by  appellee; 

In  the  case  of  Shepardson  v.  Colerain^  supra,  we  desire  to 
make  an  additional  quotation  from  the  opinion  of  the  court; 
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which  will  more  fully  and  clearly  show  the  ground  of  the 
ruling. 

The  court  say:  "It  was  asked  by  the  counsel  for  the 
plaintiffs,  whether,  if  the  wrought  road  through  the  lane  had 
been  obstructed  by  snow,  and  there  had  been  used,  for  the 
public  travel  through  the  lane,  some  other  part  of  the  high- 
way, and  by  reason  of  some  obstruction  therein,  an  injury 
had  been  sustained,  the  party  thus  injured  might  not  have 
recovered  damages,  although  travelling  without  the  wrought 
road  appropriated  for  the  summer  travel  ?  If  he  might,  it 
was  then  inquired,  why  not  here  ?  The  cases  are  by  no 
means  parallel.  In  the  case  supposed,  the  path  travelled  on  is, 
for  the  time,  the  made  way  for  travellers  passing  over  the  lane ; 
the  lane  being,  throughout  its  whole  length,  a  public  way. 
The  traveller  does  not  leave  the  ordinary  route  appropriated 
for  travellers,  for  the  purpose  of  entering  upon  a  private  way. 
But  in  the  case  at  bar,  there  was  no  such  newly  appropriated 
way  without  the  limits  of  the  made  way  used  by  the 
public,  for  the  purpose  of  continuing  their  travel  upon 
a  public  way.  The  plaintiff  left  the  wrought  road,  not 
for  the  purpose  of  finding  a  better  road  upon  the  public 
way,  01'  with  a  view  of  continuing  to  travel  upon  the 
highwi  y ;  but  he  designedly  left  the  wrought  road,  for  the 
purpose  of  continuing  his  travel  upon  his  private  way  over 
his  own  land.  This  he  might  do ;  but  at  his  peril,  if  injured 
thereby,  he  fully  knowing  the  obstruction  upon  the  lane 
road  before  entering  upon  his  journey.  The  way  which  is 
set  forth  in  the  declaration  as  the  road  out  of  repair,  was 
found  by  the  jury  to  have  been  properly  constructed,  to 
have  been  of  proper  width  for  travellers  to  pass  and  repass, 
with  proper  facilities  to  turn  upon  the  road,  and  to  have  been 
in  all  respects  such  a  road  that  the  plaintiff  might  have 
travelled  with  safety,  continuing  thereon." 

In  Howard  v.  North  Bridgewater^  i6  Pick.  189,  the  court 
say :  "  We  think  it  clear  that  this  provision  does  not  mean 
that  the  whole  of  the  road,  front  one  boundary  to  the  other, 
shall  be  made  smdoth.    In  many  cases  all  the  properfy  of  the 
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town  would  be  insufficient  for  that  purpose.  There  may  be 
ledges  of  rocks,  ravines,  and  water-courses  in  the  road.  It 
cannot  be  expected  that  towns  .shall,  in  all  cases,  make 
bridges  the  whole  width  of  the  road,  or  fill  up  ravines,  or 
cut  down  ledges  of  rock.  But  there  may  be  such  obstruc- 
tions out  of  the  travelled  path,  as  will  render  the  road  unsafe ; 
such,  for  instance,  as  would  frighten  horses." 

We  have  examined  all  the  cases  relied  upon  by  counsel 
for  appellee,  and  are  quite  clear  that  they  do  not  support 
the  doctrine  contended  for  by  them. 

We  have  made  a. careful  examination  of  many  authorities, 
other  than  those  cited  by  counsel  for  appellee,  and  make 
extracts  from  a  few  of  them. 

In  Angell  Highways,  page  303,  sec.  262,  the  law  is  stated 
as  follows :  '*  It  is,  moreover,  no  justification  for  a  defect  or 
obstruction  that  it  is  without  the  travelled  path,  if  from  its 
nature  or  position  it  is  dangerous  to  such  as  use  the  road. 

"  Thus,  in  Cobb  v.  Standish^  in  an  action  for  the  loss  of  a 
horse,  in  a  deep  mud  hole,  filled  with  water,  partly  within 
and  partly  without  the  limits  of  the  located  highway,  and 
which,  to  the  common  observer,  had  the  appearance  of  being 
a  convenient  watering  place  for  horses,  Weston,  C.  J., 
remarked:  'Towns  are  not  obliged  to  furnish  watering 
places  for  the  public  convenience,  but  when  they  are  pro- 
vided by  nature  in  the  highway,  they  ought  not  to  be  suf- 
fered to  become  pitfalls,  first  to  allure  and  then  to  destroy 
horses  or  other  animals  turned  aside  to  partake  the  refresh- 
ment to  which  they  are  thus  invited.'  And  if  a  road  pass  over 
a  bank  or  bridge,  or  along  the  verge  of  a  precipice,  it  is  the 
duty  of  the  town  properly  to  guard  the  edge  of  the  road 
by  walls  or  railings." 

In  Sparhawk  v.  City  of  Salem,  i  Allen,  30,  Chapman,  J.,  says : 
"  But  none  of  the  cases  cited  sanction  the  doctrine  that  rail- 
ings are  necessary  merely  to  prevent  travellers  from  straying 
out  of  the  highway,  when  there  is  no  unsafe  place  immedi- 
ately contiguous  to  the  way.  On  the  contrary,  these  cases 
require  the  party  to  show  that  the  defect  which  caused  the 
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injury  existed  either  in  the  highway,  or  so  immediately  con- 
tiguous to  it  as  to  make  it  dangerous  to  travel  on  the  high- 
way itself." 

In  A/ger  v.  City  of  Lowell^  3  Allen,  402,  Hoar,  J.,  says : 
*'  The  true  test,  on  the  contrary,  is  not  whether  the  dangerous 
place  is  outside  of  the  way,  or  whether  some  small  strip  of 
ground  not  included  in  the  way  must  be  traversed  in  reach- 
ing the  danger,  but  whether  there  is  such  a  risk  of  a 
traveller,  using  ordinary  care,  in  passing  along  the  street, 
being  thrown  or  falling  into  the  dangerous  place,  that  a 
railing  is  requisite  to  make  the  jvay  itself  safe  and  conven- 
ient." 

It  was  held  in  Murphy  v.  Gloucester ^  105  Mass.  470,  that 
''as  a  part  of  this  obligation,  they  are  bound  to  erect  suita- 
ble railings,  or  other  barriers,  where  a  dangerous  place  exists 
in  such  close  proximity  to  the  highway  as  to  render  the  use 
of  the  highway  for  purposes  of  travel  unsafe.  But  they  are 
not  obliged  to  erect  barriers  to  prevent  or  warn  travellers 
from  straying  from  the  highway,  where  there  is  no  dan- 
gerous place  within  such  close  proximity." 

Inasmuch  as  the  opinion  in  Davis  v.  Hill^  41  N.  H. 
329,  is  very  much  in  point  ^nd  ably  reviews  several  other 
cases  having  a  strong  bearing  upon  the  question  under 
consideration,  we  make  an  extended  quotation  therefrom. 

The  court  say:  "It  seems  entirely  clear,  upon  the 
authorities,  that  the  want  of  a  sufficient  railing,  barrier, 
and  protection,  to  prevent  travellers  passing  upon  a  high- 
way from  running  into  some  dangerous  excavation  or 
pond,  or  against  a  wall,  stones,  or  other  dangerous  obstruc- 
tion, without  the  limits  of  the  road  but  in  the  general 
direction  of  the  travel  thereon,  may  properly  be  alleged 
as  a  defect  in  the  highway  itself.  WUleyv.  Portsmouth,  35 
N.  H.  303 ;  Coggswell  v.  Lexington^  4  Cush.  307 ;  Hayden 
V.  Attleborough^  7  Gray,  338 ;  Jones  v.  Waltham,  4  Cush. 
299 ;  Painter  v.  Andover^  2  Cush.  600. 

'*In  Palmer  v.  Andover  the  alleged  defect  in  the  high- 
way was  the  want  of  a  railing  between  the  highway  and  an 
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embankment  existing  against  a  mill-pond,  at  an  angle  of  the 
road  as  it  passed  down  the  hill.  It  appeared  that  in  descend- 
ing the  hill,  before  reaching  this  point,  at  a  part  of  the 
road  entirely  free  from  defect,  the  horses  became  detached 
from  the  plaintiflTs  carriage  by  the  purely  accidental  com- 
ing off,  without  the  plaintiff's  fault  or  negligence,  of  die  nut 
of  a  bolt,  which  attached  the  pole  with  the  traces  and 
other  harness  of  the  horses  thereto ;  that  thereupon  the 
horses,  so  detached  from  the  carriage,  following  the  road, 
turned  to  the  right  and  passed  safely  over  the  bridge,  while 
the  carriage  kept  nearly  straight  forward,  passing  to  the 
left  of  the  travelled  way,  and  thence  over  the  embankment  into 
the  mill-pond.  The  court  decided  that  the  defendants  were 
liable  for  the  injury  thus  resulting,  if  a  rail  or  other  barrier 
were,  in  the  judgment  of  the  jury,  necessary  for  the  proper 
security  of  travellers,  and  would  have  prevented  the  happen- 
ing of  the  accident. 

'*  In  Coggswell  v.  Lexington  it  was  holden,  that  the  defend- 
ants were  liable  for  an  injury  happening  to  a  traveller,  while 
in  the  exercise  of  ordinary  care,  in  con^quence  of  driving 
his  wagon  against  a  post  which  stood  without  the  limits 
of  the  highway,  but  near  the  line  thereof,  and  within  the 
general  course  and  direction  of  the  travel  thereon,  and 
rendered  the  travelling  dangerous. 

"  In  Jones  v.  WcUtham  it  was  substantially  decided,  that, 
if  there  were  dangerous  pits,  excavations*  precipices, 
walls,  stones,  or  other  obstructions,  situated  without  the 
limits  of  the  located  highway,  but  so  near  it  and  $o  sit* 
uated  that  they  would,  without  barriers  or  guards,  endan- 
ger the  safety  of  passengers  using  the  travelled  or  made 
part  of  the  road,  with  ordinary  care  and  diligence  to 
avoid  exposure  to  injury,  it  was  the  duty  of  the  town  to 
guard  against  such  pits,  excavations,  precipices,  walls> 
stones,  and  other  obstructions,  by  means  of  a  railing,  or  in 
some  other  proper  mode ;  and,  if  they  neglected  to  do  so, 
and  in  consequence  of  such  neglect  any  pjcrson  using  the 
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iToad  sustained  an  injury,  the  town  would  be  liable  for  the 
damage  suffered. 

**  In  Hay  den  v.  Auhboroughy  where  the  plaintifTsued  for  an 
injury  occasioned  by  her  driving,  in  the  evening,  into  a 
cellar  beyond  the  limits  of  a  highway,  the  court  held,  sus- 
taining fully  the  instructions  of  the  judge  at  nisi priusy  that, 
where  the  limits  of  a  highway  are  not  indicated  by  any 
visible  objects,  and  there  is  nothing  to  show  a  person,  driv>> 
Ing  thereon  in  the  evening,  that  the  course  he  is  pursuing 
is  not  within  the  way  intended  for  the  public  travel,  the 
town  is  liable  for  an  accident  to  a  traveller  resulting  from  a 
tlefect  within  the  general  course  and  direction  of  the  travel 
t>ver  the  highway,  although  beyond  the  limits  of  the  located 
way,  if  so  near  thereto  as  to  render  the  travelling  thereon 
dangerous,  and  there  is  nothing  to  give  travellers  notice  of 
the  defect  until  too  late  to  avoid  it." 

No  formal  act  of  dedication  to  the  public  use  of  a  street 
or  sidewalk  is  required  on  the  part  of  the  municipal  authori- 
ties. When  a  street  has  been  so  improved,  or  a  ^dewalk  s^ 
constructed,  as  to  induce  a  person  of  ordinary  prudence  to 
believe  that  such  street  or  sidewalk  was  intended  for  public 
travel,  the  same  should  be  regarded  as  opened  for  the  publit 
accommodation;  and  it  will  make  no  difference  whether  the 
*  sidewalk  was  constructed  by  the  corporation  or  the  owners  of 
adjoining  property.  This  rule  would  not  apply  where  onb 
owner  of  property  on  a  street  had  made  a  pavement  along 
and  in  front  of  his  property.  There  should  be  such  length 
and  continuity  of  pavement  as  to  invite  the  public  travel. 
It  was  shown  that  there  had  existed  for  many  years,  a  side- 
walk on  the  east  side  of  Jackson  street  between  the  public 
square  and  Jones^  hotel;  that  Jones,  with  the  knowledge  and 
tacit  consent  of  the  authorities  of  the  city,  had  constructed 
his  pavement  on  the  grade  established  by  the  city,  and  that 
the  city  had  afterward  extended  the  culvert  some  twenty 
feet.  We  are  of  the  opinion  that  the  sidewalk  from  the 
public  square  to  the  south  end  of  Jones'  pavement  should  be 
regarded  as  having  been  opened  for  the  public  accommoda- 
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tion,  and  that  it  had  become  the  absolute  duty  of  the  city  to 
keep  it  in  repair  and  safe  for  public  travel. 

It  is  abundantly  established  by  the  Authorities  heretofore 
cited,  that  if  theire  are  dangerous  pits,  excavationSi  precipices, 
walls,  stones,  or  other  obstructions,  situated  without  the  lim- 
its of  the  located  highway  or  travelled  track,  but  so  near  to 
it  and  so  situated  that  they  would,  without  barriers  or  guards, 
endanger  the  safety  of  passengers  using  the  travelled  or 
made  part  of  the  road,  with  ordinary  care  and  diligence  to 
avoid  exposure  to  injury,  it  is  the  duty  of  the  city  or  town 
to  guard  against  such  defects  or  obstructions  by  means  of  a 
railing,  or  in  some  other  proper  mode ;  and  if  such  city  or 
town  neglects  to  do  so,  and  in  consequence  of  such  neglect 
any  person  using  the  road  sustains  an  injury,  such  city  or 
town  will  be  liable. 

It  is  equally  as  well  settled  that,  where  the  limits  of  a 
highway  are  not  indicated  by  any  visible  objects,  and  there 
is  nothing  to  show  a  person  driving,  riding,  or  walking 
thereon,  that  the  course  he  is  pursuing  is  not  within  the  way 
intended  for  the  public  travel,  a  city  or  town  is  liable  for  an 
accident  to  such  person,  resulting  from  a  defect  or  obstruc- 
tion within  the  general  course  and  direction  of  the  travel  over 
the  highway,  although  beyond  the  limits  of  the  located  high- 
way or  travelled  track,  if  so  near  thereto  as  to  render  the 
travelling  thereon  dangerous,  the  person  receiving  the  injury 
having  used  ordinary  care  and  diligence  to  avoid  injury. 
It  is  quite  obvious  that  the  case  was  not  tried  in  the  court 
below  according  to  the  principles  of  law  herein  enunciated, 
and  that  there  must  be  a  new  trial. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial  and  sustain  the  demurrer  to  second  and  fourth  para« 
graphs  of  the  answer,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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ACTION. 

Xdu/from  Forged  iM^rumentj—One  whose  name  bas  been  foxged  to  a  nego- 
tiiuile  instrument  may  maintain  an  action  against  an  indorsee  of  such 
instromenty  to  compel  a  surrender  of  such  forged  instnmient,  or  a  release 
from  liabiUty  thereon ;  and  in  such  action,  the  court  may  render  a  judg« 
ment  releasing  the  person  whose  name  is  forged  from  all  liaoilityy 
and  as  to  him  dedaring  Ae  instrument  null  and  void. 

Huiton  T.  Roosa^  517 

ALTERATION  OF  INSTRUMENT. 

See  FRDfapAL  and  Surety,  7. 

AMENDMENT. 

See  Stn'REBCE  Court,  i6. 

APPEAL. 

See  Husband  and  Wife,  4;  Liquor  Law,  i  ;  Supreme  Court. 

I.  />V0f  Justice  of  the  Peauce, — Appeal  by  each  Party, — ^Where  a  cause  isappealed 
from  a  justice  of  the  peace  by  each  party,  only  one  transcript  is  necessary, 
and  only  one  cause  should  be  docketed  in  the  appellate  court. 

The  Montmorency  Gravel  Road  Co,  v.  Stockton,  328 

fl.  Seme, — ^If  the  appeal  of  each  party  is  not  taken  at  the  same  time,  to  complete 
the  transcript,  it  will  only  be  necessary  for  the  justice  of  the  peace  to  certify 
the  entry  rdating  to  the  second  appeal  and  file  the  appeal  bond.  lb. 

3.  Same, — ^The  dismissal  of  the  appeal  in  such  case  by  the  party  first  appealing 
will  not  give  hfan  a  right  to  withdraw  the  transcript  Jb, 

APPEARANCE. 

See  Practice,  i,  ii. 

ARBITRATION  AND  AWARD. 

I.  Common  Lcnp  j4rbitration,~^yfh€it  in  a  common  law  arbitration  the  submis- 
sion is  to  three,  and  there  is  no  agreement  that  two  may  act  and  render  an 
award,  all  three  of  the  arbitrators  must  meet,  hear  the  proofs,  and  sign  the 
award,  to  render  such  award  valid.  Baher  ▼.  Farmbrough  et  aZ,  240 

t.  Evidence, — ^It  is  a  good  ground  of  olijection  to  an  award,  expressly  made 
so  by  statute,  2  G.  &  H.  J45,  sec.  16,  Ihat  the  arbitnUois  "retnsed  to  hear 
evidence  material  and  pertinent  to  the  controversy." 

Mihur  V.  Noel,  324 

I*  Answer, — ^Where  it  was  shown  by  the  submission  to  arbitration  that  the  part- 
nership goods  of  the  parties  went  into  the  hands  of  one  party,  after  the 
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dissolution  of  their  partnersbip,  for  the  purpose  of  adjusting  and  settling 
the  partnership  affairs,  and  that  the  submission  to  arbitration  was  for  the  pur- 
pose of  settling  said  afSairs,  an  answer  alleging  the  refusal  of  the  arbitrators 
to  allow  the  other  party  to  prove  that  the  partner  into  whose  hands  the  goods 
were  so  placed,  by  a  sale  or  resale  of  the  goods,  made  a  profit  for  which  he 
had  not  accounted,  was  a  valid  objection  to  the  award.  lb. 

4.  Same. — Such  answer  was  not  bad  because  it  did  4iot  recite  all  the  evidence 
given  on  the  trial  before  the  arbitrators.  lb, 

5*  Trial  by  Jury. — ^In  arbitration  cases  arising  under  the  statute,  there  is  no  rule 
of  law  by  which  a  party  excepting  to  an  award  can  have  a  trial  by  jury ; 
and  the  oonit  in  refnsiiig  a  demand  for  a  jury  trial  in  such  case  commits  no 
ctror.  Jbm 

ARREST. 

I.  City  Marshal, — Power  to  Make  ArresL-^h.  city  marshal,  nnder  the  act  of 
1867  (3  Ind.  Stat.  75,  sec.  29),  has  authority  to  arrest,  without  process,any 
person  that  within  his  view  shall  commit  any  crime  or  misdemeancx;  <ir 
violate  any  ordinance  of  the  city,  and  detain  such  person  in  custody  until 
the  cause  of  the  arrest  can  be  investigated.  If  the  court  having  jurisdic- 
tion of  the  offence  be  not  in  open  session,  he  may  confine  the  persofe  arrested 
in  the  city  prison  or  county  jail,  until  he  can  be  brought  before  the  court; 
and  this  shall  be  done  at  the  earliest  period.         Boea  et  <d.  ▼«  7W,  60 

2.<  Same. — The  right  of  a  city  marshal  to  arrest  and  imprison  in  the  county  jail 
carries  with  it  the  rig^  on  the  part  of  the  jailer,  to  receive  and  detain  the 
prisoner.  lb. 

3.  Same. — Statute  Construed. — Power  to  Receive  Pledge  for  Ap^arance.^—ScC" 

tions  38  and  40,  2  G.  &  H.  397,  relate  only  to  arrests  made  under  warrants 
issued  from  courts  of  record,  and  do  not  authorize  a  city  marshal  or  police- 
man, who  has  made  an  arrest  on  view,  to  accept  of  property  or  money  as  a 
pledge  or  security  for  the  appearance  of  the  person  ^urested  to  answer  the 
charge.  Jb, 

4.  Arrest  on   View. — If  an  offence  is  committed  in  view  of  an  officer  having 

authority  to  make  an  arrest  on  view,  he  may  arrest  the  offender  immediately^ 
or  as  soon  thereafter  as  he  conveniently  can.  ik 

5.  Gty  Marshal. — Jailer. — If  a  city  marshal  or  police  officer,  having  anthor- 

ity  to  make  an  arrest  on  view  and  to  commit  the  prisooer  to  jail  until 
such  time  as  he  can  be  brought  before  the  proper  authority,  make  an  arrest 
and  take  the  prisoner  to  a  jail  with  the  declaration  that  he  has  been  arrested 
for  an  offence  committed  on  view,  that  declaration  stands  in  the  place  of  a 
mittimus  in  other  cases,  and  the  jailer  should  receive  the  prisoner  without 
regard  to  the  question  of  his  guilt  or  innocence.  IK 

6.  Police  Officer, — jailer. — If  police  officers  make  an  arrest  and  briqg  the 

prisoner  to  the  jailer,  and  inform  him  of  the  arrest  for  a  criminal  offence 
committed  in  their  view,  the  jailer,  by  receiving  the  prisoner  as  such,  does 
not  become  liable  for  the  former  wrongful  or  oppressive  flfcts  of  the  police 
officers.  Ib» 

7.  Same. — If  such  j  ailer  afterward  unnecessarily  put  the  prisoner  in  a  filthy  place, 

or  otherwise  exceed  his  authority,  the  police  officers  ave  not  liable  for  such 

,         acts,  unless  they  advise,  or  in  some  manner  participate  in,  such  oppressiva 

excess  of  authority.  lb. 

8.  Constable. — A  writ  for  an  arrest  issued   by   a   justice  of  the  peace  and 

directed  *'to  any  constable  of  the  county,"  delivered  to  one  not  a 
constable,  will  not  constitute  the  person  to  whom  it  is  delivered  a  spedal 
constable  or  authorize  him  to  make  the  arrest  To  create  turn  a  special 
constable  and  justify  him  in  making  such  arrest,  the  writ  must  be 
directed  specially  to  him  by  name,  and  his  appointment  to  act  as  such 
special  constable,  in  that  particular  case,  must  be  noted  by  the  justice  00 
lus  docket.    In  case  of  the  noa«  compliance  with  these  provisions  oi  the  stit* 
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nte,  a  party  acting  as  special  constable  has  no  authority  to  act  and  cannot 
justify  under  the  writ.  Dutrichs  et  al,y.  SchaWj,  175 

9.  Same, — Citiun  Acting  under  Offieer.^^X.  citizen  acting  under  such  person 

cannot  justify.  It  may  be  that  where  a  known  public  officer  calls  upon  a 
citizen  to  aid  him  in  the  execution  of  process,  the  citizen  can  justify  under 
.the  officer,  although  the  officer  himself  be  guiltv  of  a  trespass ;  but  where 
the  party  making  the  arrest  is  not  a  known  public  officer,  but  only  assumes 
to  act  in  the  particular  case  by  special  appointment,  persons  aiding  the 
supposed  officer  are  bound  to  know  whether  he  b  authorized  to  make  the 
arrest  or  not ;  and  if  in  such  case  the  party  making  the  arrest  is  a  tres- 
passer for  want  of  authority,  those  aiding  him  are  also  trespassers.       lb, 

10.  Same, — Where  a  person  is  so  illegally  under  arrest,  a  justice  of  the  peace 
is  also  a  traipaaer  in  cnmmkring  the  person  ao  aiiested  to  prison,  as  he 
has  not  acquired  jurisdiction  over  his  person.  Ih, 

11.  Same. — LiaHJiiv  of  yudicial  Officers, — ^Judicial  officers  are  not  liable  for 
mistakes  of  judgment  or  erroneous  decisions,  but  they  are  liable  for  tres- 
passes committed  under  color  of  judicial  authority  when  they  have  no 
jurisdiction  over  the  parties  or  the  subject-matter.  Ibm 

ASSAULT  AND  BATTERY. 

See  Instructions  to  Jury,  4. 

ASSIGNMENT  OF  ERROR. 

See  Supreme  Court,  17,  ao,  ai,  22. 

ATTACHMENT. 

1.  Garnishee, — A  payment  by  a  garnishee  to  a  justice  of  the  peace  who  had 

jurisdiction  of  the  subject  and  the  parties  in  an  attachment  proceeding, 
is  a  defence  to  a  suit  by  the  atta!chment  defendant  against  such  gar* 
nishee  for  the  same  debt,  although  such  attachment  proceeding  as  between 
the  creditor  and  debtor  was  irregular  and  reversible. 

The  O,  6/*  M,  R,   W,  Cq,  v.  Aivey^  180 

2.  Same, — ^Where  die  defendant  in  attachment  isperM>nally  present  in  court,  the 

garnishee  is  not  required  to  question  the  jurisdictional  legality  of  the  pro- 
codings  or  their  regularity  as  to  the  defendant,  nor  is  he  ia  a  condition  to 
do  so.  3, 

3.  Same, — Where  die  defendant  in  attachment  is  not  personally  before  the  court, 

the  garnishee  is  required  to  examine  and  know  that  the  court  has  jurisdic- 
tion of  the  subject  of  the  action.  lb, 

4.  Liabiliiy  on  Bond.-^The  statute  does  not  require,  in  order  to  give  the 

defendant  in  an  attachment  proceeding  an  action  on  the  undertaking, 
that  there  should  have  been  an  issue  ms^e  on  the  affidavit  and  a  finding 
in  favor  of  the  defendant  thereon.  Harper  et  al,  v.  Keys^  220 

5.  5aiPi^.— There  may  be  two  results  in  an  attachment  proceeding  without  anv 

issue  upon  the  affidavit,  either  of  which  would  entide  the  ddendant  to  his 
action  upon  the  undertaking ;  first,  when  the  plaintiff  has  failed  in  his  action, 
and  the  proceeding  has  been  wrongful  and  oppressive ;  second,  when,  although 
the  plaintiff  has  succeeded  in  his  action,  tne  procecKling  has  been  wrongful 
and  oppressive.  Ih, 

6.  Same,'^\i  attachment  proceedings  are  wrongful  and  oppressive,  that  give&the 

defendant  a  right  of  action,  whether  the  plaintiff  has  a  good  cause  for  his 
main  action  or  not,  or  whatever  may  be  the  result  of  the  principal  action. 

lb. 

7.  Damages.^^lMdertakitigin  Attcuhment, — In  an  action  on  an  undertaking  in 

attachment,  where  both  the  action  and  the  attachment  proceeding  have  been 
defeated,  the  reasonable  attorney's  fees  of  the  defendant  in  the  action  in 
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wliich  the  attachment  is  sued  out,  for  defending  bodi  the  action  and  the 
attachment,  may  be  incladed  in  the  damages. 

Wilson  €t  al.  y.  Root  et  al.,  a!^ 

8.  Same. — ^Theie  can  be  no  discrimination  in  such  case  between  attorney's  fees 
for  services  rendered  before  and  those  rendered  after  a  change  of  venue 
from  the  county  granted  on  the  application  of  the  defendant  Jh, 

ATTORNEY. 
See  Attaghment,  7,  8;  Evidence,  i,  2, 3,  7. 

BAIL. 
See  Replevik  Bail. 

BANKRUPTCY. 
See  Parties. 

BILL  OF  EXCEPTIONS. 
See  Practice,  3,  5,  7 ;  Supreme  Court,  13,  14, 18 ;  Time. 

1.  Time  of  Filing. — ^Where  sixty  days  were  given  within  which  to  tile  a  bUl  of 

exceptions,  and  the  bill  was  signed  b^  the  judge  within  that  time,  and, 
though  it  was  copied  into  the  record,  it  did  not  appear  by  any  statement  in 
the  body  of  the  record  that  it  was  ever  filed,  but  the  certificate  of  the 
clerk  of  the  court  below,  given  within  the  sixty  days,  stated  that  the  record 
was  a  full,  true,  and  complete  transcript  of  all  the  proceedings  had  in  the 
case,  as  the  same  appeared  of  record,  and  of  papers  on  file  in  his  office. 
Held,  that  it  affirmatively  appeared  that  the  bill  of  exceptions  was  filed  prior  to 
the  date  of  the  certificate  and  within  the  time  allowed  by  the  court. 

Oliver  v.  Pate^  13a 

2.  &tme, — A  bill  of  exceptions  filed  after  the  expiration  of  the  time  given  within 

which  to  file  the  same  does  not  become  a  part  of  the  record. 

Sione  V.  McKinney  et  $tx.,  351 

3*  Evidence, — The  action  of  a  court  in  ruling  upon  a  motion  for  a  new  trial, 
for  reasons  relating  to  evidence  improperly  admitted  or  rejected,  newly- 
discovered  evidence,  or  the  weight  and  legal  effect  of  evidence,  is  not 
properly  presented  for  review  unless  the  evidence  is  in  the  record  by  a  bill 
of  exceptions.  yewett  et  al,  v.  Pleak  et  al.,  368 

4.  Same. — ^Where  time  has  been  given,  beyond  the  term,  for  filing  a  bill  of 

exceptions,  the  transcript  most  affirmatively  show  that  it  was  filed  within 
the  time  limited.  Wiggs  v.  JCoonti,  430 

5.  Time  of  Filing. — ^Where  ninety  days  were  given  in  which  to  file  a  bill  of 

exceptions,  and  it  was  not  shown  when  the  bill  was  filed ; 
Held,  that  it  was  not  properly  in  the  record. 

Th£  City  of  Terre  HduU  v.  Ripley^  508 

6.  Same, — ^Where  no  time  has  been  asked  or  given  at  the  time  of  the  making 

of  a  decision,  within  which  to  file  a  bill  of  exceptions,  a  bill  filed  at  a  sub- 
sequent term,  at  the  time  of  the  rendition  of  judgment,  does  not  become  a 
part  of  the  record.  Ruston  v.  Biddle^  515 

BOND. 

See  Attachmsnt,  4,  5, 6,  7;  Replevin  Bail,  a;  SHsaiFpy  4. 

BRIEF. 
See  Supreme  Court,  10,  ii. 

CASES  OVERRULED,   CRITICISED,  EXPLAINED,   OR  DOUBTED. 

I.  Statute  of  Frauds. — Part  Petformance* — Eastbum  v,   Wheeler,  23  IndL 
305,  overruled.  Sands  v.  Thim^som^  18 
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3.  Prmdfiai  and  Surety.'^NoHa.^l^vSmaxi  v.  Wilson*  29  Ind.  5Q4»  criticised. 

Fensler  v.  PrcUher,  119 

3.  ArbiiraHon  ami  Award, — Kile  v,  Chapin,  9  Ind.  150,  explained  and  criti- 

cised. Baker  v.  Farmbrough  et  a/.,  240 

4.  Corptrcdion, — Articles  of  Assodation, — Eakright  v.   The  L(^;ansport  and 

Northern  Indiana  R.  R.  Co.,  13  Ind.  404,  criticised. 

Butenbaek  ▼.  The  Attica  and  Bethel  Gravel  Road  Co,,  265 

5.  Chattel  Afort^age, — Registry, — McCord  v.  Cooper,  30  Ind.  9,  overruled. 

Duke  V.  Strickland,  494 

6.  Draining  Associatum.-^Articles  of  Association, — Seybeiger  v.  The  Calumet 

Draining  Co.,  33  Ind.  330,  doubted. 

The  Newton  Co.  Draining  Co.  et  al.  v.  Nofiinger  et  al,,  566 

CHATTEL  MORTGAGE. 
See  Mortgage,  a  to  7. 

CIRCUIT  COURT. 

See  County  Clerbu 

aTY. 

See  Railroad,  ii. 

Marshal.    See  Arrest,  i  to  5. 

Jailer.    See  Arrest,  6. 

Police  Officer,    See  Arrest,  7. 

I.  Server, — Common  Cntncil.-^The  question  of  benefits  to  property  in  a  city 
from  the  construction  of  a  sewer  having  once  been  passed  upon  by  the 
common  council,  no  other  court  or  tribunal  has  any  power  to  review  or 
pass  upon  it.  The  legislature  has  granted  the  sole  power  to  try  and  decide 
that  question  to  the  common  council,  which  acts  judicially,  and  when  it 
has  determined  by  its  estimate  and  assessment  what  property  is  benefited 
and  in  what  proportion,  that  decision  is  final  and  complete,  and  there 
is  no  power  in  any  judicial  tribunal  to  interfere,  unless  for  fraud  and  cor- 
ruption in  making  the  assessment.       The  City  of  Ft,  Wayne  y.  Cody,  197 

3.  Liability  for  Street  Improvement. — Where  a  city  organized  and  acting 
under  our  general  law  makes  a  contract  for  the  improvement  of  a  street 
at  the  expense  of  the  property  holders,  and  the  contractor  does  the  work  in 
whole  or  in  part,  and  the  engineer  refuses  to  make  an  estimate,  and  the 
council  refuses  to  issue  precepts  upon  the  proper  application  against  the 
property  holders,  a  suit  cannot  be  maintained  by  the  contractor  against  the 
city  for  damages.  The  City  of  Greencastle  v.  Allen,  347 

3.  Same, — Mandate, — The  remedy  in  such  case  is  by  mandate  to  compel  the 

engineer  and  council  to  perform  their  duties.  lb, 

4.  Contract,-^Hbw    Made  or   Annulled, — Common    Council, — The  common 

council  of  a  city  can  only  contract  by  an  order,  resolution,  or  ordinance, 
passed  in  the  manner  required  by  statute  \  and  when  a  contract  has  been 
thus  made,  it  can  be  repealed  or  annulled  only  by  a  vote  of  the  counciL 

The  City  of  Terre  Haute  v.  Lake,  4&> 

5.  Same^^Pleadinj^, — A  complaint  upon  a  cause  of  ac;  ion  based  upon  the  making 

and  annulling  of  a  contract  by  a  city  must  contain  a  copy  of  the 
orders  of  ^e  common  council  in  making  and  annulling  the  contract.      lb. 

6.  Liability  for  Defect  in  Sidewalk, — ^Where  a  city  improved  one  sidewalk 

and  the  roadway  of  a  street,  but  did  not  improve  the  opposite  sidewalk,  and 
a  lot  owner  on  the  side  unimproved  made  a  sidewalk  in  front  of  his 
property,  under  the  direction,  as  to  the  fprade  thereof,  of  the  civil  engineer 
of  the  city  (bdng  a  continuation  of  a  sidewalk  which  had  been  used  l^ 
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the  pnbUc  for  several  yeais),  vbich  he  so  constructed  that  it  temunated  In 
an  abrupt  descent,  over  wmch  a  foot  passenger  fell  and  injured  himself 
in  the  mght*time ; 
ifeli/f  that  the  city  was  liable  for  the  injury,  in  the  absence  of  n^ligence  of  the 
injured  party,  the  city  having  notice  of  the  dangerous  character  of  the 
sidewalk,  notwithstanding  such  sidewalk  had  been  so  constructed  without 
authority  from  the  city.  Higert  v.   Tht  City  of  GreemautU,  574 

COMMON  CARRIER. 

1.  Plaee  of  Delivery^ — Cmtom. — ^Where  it  is  alleged  in  a  complaint  agaisA 

a  railroad  company  on  a  contract  of  shipment,  and  proved  on  the  trial, 
that  it  has  been  the  custom  of  the  railroad  company  to  deliver  cars  loaded 
with  lumber  for  the  plaintiff,  at  or  near  the  plaintiffs  place  of  business,  it  is 
to  be  presumed  that  the  contract  of  shipment  was  made  with  reference  to 
such  custom  or  usage,  and  that  the  railroad  company  was  bound  to  deliver 
the  cars  at  the  usual  place. 

The  />.,  C,  <Sr*  Si.  Louis  X,  W.  Co,  v.  Nash  etal.^  423 

2.  &/»^.— The  liability  of  a  common  carrier  in  the  shipment  of  lumber,  coal,  or 

the  like,will  terminate,  in  the  absence  of  a  contract  providing  otherwise,  when 
the  car  containing  the  same  is  placed  where  such  articles  are  usually  unloaded, 
or  when  the  car  is  delivered  at  some  safe  and  convenient  place  designated 
by  the  consignee,  and  notice  of  such  delivery  has  been  given.  Ih, 

3.  Same. — Liabiltiy  for  Lumber  Destroyed  by  Fire, — Where  the  local  agent  of  a 

railroad  company  carrying  lumber  recognizes  the  obligation  of  the  com- 
pany to  run  the  cars  to  the  usual  place  of  delivery,  and  agrees  so  to  do, 
but,  before  the  agreement  has  been  carried  out,  the  lumber  is  destroyed 
by  fire,  the  company  is  liable.  JS^ 

CONDITION  PRECEDENT. 

See  iNsiTRANCE,  I ;  Pleading,  6,  7,  8. 

CONSIDERATION. 

See  Contract,  2,  3,  4;  Partnership,  i;   Promissory  Note,  3;  Vendor 

AND  Purchaser,  3. 

CONSPIRACY. 

Liability  of  Conspirators  for  Acts  of  Each  Other, — ^If  there  is  a  conspiracy  of 
two  or  more  to  commit  a  tort,  each  one  engaged  in  the  conspiracy  is  liable 
for  the  acts  of  the  other  done  in  pursuance  of  the  conspiracy.  So  each  is 
liable  for  the  acts  in  which  he  participates.  Boa^t  et  ai,  v.   Tate^  60 

CONSTABLE. 

See  Arrest,  8;  Replevin  Bail,  2. 

CONSTITUTIONAL  LAW. 

See  Private  Road,  3. 

Patent, — Statute, — Promissory  Note, — The  statute  (3  Ind.  Stat  364)  providing^ 
that  any  person  who  may  take  any  obligation  in  writing,  for  which  a  patent 
right,  or  right  claimed  to  be  such,  shall  form  the  whole  or  any  part  of  the 
consideration,  shall,  before  it  is  signed  by  the  malcer,  insert  in  the  body  of  the 
obligation  above  the  signature  the  words  *'  given  for  a  patent  right,"  is  uncon- 
stitutional and  void,  being  in  conflict  with  sec.  8,  art.  i,  of  the  constitution  of 
the  United  States,  which,  from  the  nature  and  subjects  of  the  power  neces- 
sarily  to  be  exercised,  confers  on  Congress  the  exclusive  power  **  to  promote 
the  progress  of  science  and  useful  arts,  by  securing,  for  limited  times,  to 
authors  and  inventors  the  exclusive  right  to  their  respective  writings  and 
disoov«ries."  Helmy.  Tke First NmHonal Bank*i^^ 
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CONTRACT. 

See  City,  4. 

I.  Nwaiion. — If  A.  takes  the  note  of  B.  for  the  debt  of  C,  it  is  an  extinguish- 
ment of  the  debt  of  C,  if  so  agreed  by  the  parties. 

Jfwett  €tai.  V.  Plsak  ei  al.,  368 

»  a.  Gmsideraium. — The  makeis  of  a  promissory  note  mortgaged  their  personal 
property  to  a  third  person  to  secure  to  such  person  a  debt  due  from  the 
mortgagors,  and  the  mortgagee  was  placed  in  possession  of  the  mortgaged 
property,  and  was  selling  the  same,  to  make  the  amount  due,  under  a  power 
of  sale  contained  in  the  mortgage,  and  while  so  engaged  he  agreed  with 
the  holder  of  the  note  made  by  the  mortgagors  that  if  he  could  save 
enough  out  of  the  mortgaged  goods  to  pay  his  own  debt  and  the  amount 
of  the  note,  he  would  pay  the  note,  and  as  evidence  of  the  agreement  he 
placed  his  name  on  the  note. 
ffekf^  that  if  he  failed  to  realize  enough  from  the  sale  of  the  goods  to  satisfy  his 
own  debt,  he  could  not  bcfheld  liable  on  the  note,  there  being  no  consid« 
eration  to  support  the  execution  of  the  note.      Siarr  y.  SarU  et  ai,,  478 

3.  Same, — To  constitute  a  valid  consideration,  there  must  be  some  benefit  to  the 

promisor,  or  to  a  third  person,  or  some  loss  or  inconvenience  to  the 
promisee.  lb, 

4.  Same, — A  mere  naked  promise  to  pay  the  already  existing  debt  of  another, 

though  in  writing,  if  without  a  new  consideration,  is  void.  79. 

CONTRIBUTION. 

See  KaiMCiPAL  and  Surety,  x 

CONVEYANCE, 

A  paper  purporting  to  be  a  deed  of  conveyance  which  contains  no  words  of 
conveyance,  umI  fails  to  name  any  grantee,  does  not  show  the  convey- 
ance of  any  titl^  Davis  ei  nx,  v.  Davis  et  al.,  561 

CORPORATION. 

See  City;  Dkaining  AssoaATiON ;  Railroad;  Titrnpike. 

I.  Pleading; — ^The  allegation,  in  a  complaint,  that  the  defendant  is  a  common 
carrier  doing  business  under  the  style  and  firm  name  of  The  Adams 
Express  Company,  implies  that  the  defendant  is  a  corporation,  and  not  a 
copartnership.  The  Adams  Ex.  Co.  v.  Hill,  157 

a.  Same. — General  Denial. — Evidence. — Where  an  action  is  brought  against  a 
defendant  by  a  name  implying  a  corporation,  and  in  that  name  such  defend- 
ant forms  an  issue  by  general  denial  and  goes  to  trial,  it  is  not  necessary 
for  the  plaintiff  to  introduce  any  evidence  of  the  existence  of  the  corpora- 
tion, lb, 

3.  Liability  for  Acts  of  Agents. — A  corporation  is  liable  for  the  wilful  acts  and 

torts  of  its  agents  committed  within  the  general  scope  of  their  employment, 
as  well  as  acts  of  negligence ;  and  the  corporation  is  thus  bound,  although 
the  particular  acts  have  not  been  previously  authorized  or  subsequently 
ratified  by  the  corporation.  The  act  of  the  agent  within  the  general  scope 
of  his  employment  is  the  act  of  the  master,  and  if  wrongful,  the  master  is 
liable,  although  the  act  be  unnecessary  to  the  performance  of  the  master's 
service,  and  was  not  intended  for  that  purpose.  The  liability  of  the  master 
does  not  depend  upon  the  necessity  of  the  act  or  the  intent  with  which  it 
was  done,  but  upon  whether  the  act  was  wrongful  and  within  the  general 
scope  of  the  eonployment  of  the  agent 

The  /.,  P.,  6f*  C.  P.  W.  Co.  v.  Anthony,  183 

4.  Informatum. — ^An  information  against  a  corporation  in  its  corporate  name, 

chaiging  that  it  baa  not  been  legally  oiganised,  and  pointing  out  oeitaio 
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supposed  defects  in  its  organization,  and  praying  for  the  dissolution  of  its 
frandusesy  is  bad  for  not  being  against  certain  persons  claiming  to  be  a 
corporation.  It  cannot  be  brought  into  court  as  a  corporation  to  answer  an 
allegation  that  it  is  not  and  never  was  a  corporation.  When  a  corporation 
is  brought  into  court  by  its  corporate  name,  its  existence  as  such  is  admit- 
ted. 

The  Mud  Creek  Draining  Co,  v.   The  State,  ex  rel,  Mariey  et  ai,^  236 

5.  Injunction, — Illegal  Corporation, — ^A  party  who  is  about  to  be  damaged  by 
the  act  of  a  company  assuming  to  act  as  a  corporation,  but  never  l<^;aUy 
organized  as  such,  may  bring  his  action  for  an  injunction  against  such  com- 
pany in  the  corporate  name. 

The  Newton  Co,  Draimng  Co.  ei  ai.  v.  Nofiinger  et  a/.,  566 

COSTS. 

See  StTFERioR  Court. 

COUNTY  CLERK. 

Allowance  for  Attendance  in  Court, — ^A  circuit  court  has  no  legal  power  to 
make  an  allowance  to  the  clerk  for  his  daily  attendance  in  coiut  during 
the  year  1870 ;  and  if  such  allowance  has  been  made,  the  auditor  is  not 
bound  to  issue  a  warrant  therefor.  Rudisiliy,  Mdsetll,  377 

COURT. 

Power  ever  record.    See  Rboordl 

COURT  OF  COMMON  PLEAS. 
See  JuusDiCTioN,  4,  5. 

CRIMINAL  LAW. 

1.  Conviction  after  Repeal  o/Zaw.—Tht  act  of  February  27th,  1873  (Acts  1873, 

p.  151),  to  regulate  the  sale  of  intoxicating  liquors,  contains  no  provision 
saving  prosecutions  pending  at  the  time  of  its  passage,  and  as  it  repealed  all 
laws  in  conflict  with  any  of  its  provisions,  a  judgment  rendered  in  such 
an  action  for  a  violation  of  the  previous  law  is  without  foundation,  even  if 
rendered  on  a  plea  of  guilty.  Whitehurst  v.  The  State,  473 

2.  Indictment, — Obtaining  Money   by    False  Pretences, — ^An   indictment  for 

obtaining  money  by  false  pretences,  under  section  27,  2  G.  &  H.  445, 
must  allege  whose  money  was  obtained.  Halley  v.  The  State,  509 

3.  Venue. — Upon  the  trial  of  a  criminal  action,  the  evidence  must  show  in 

what  county  and  state  the  offence  was  committed. 

MuUinixy,  The  State,  $11 

4.  Repeal  of  Lam, — ^Where,  at  the  time  of  the  reversal  by  the  Supreme  Court 

of  a  judgment  in  a  criminal  action,  the  violated  law  has  been  repealed 
without  the  saving  of  pending  actions,  the  defendant  cannot  be  again 
put  upon  trial.  lb, 

CUSTOM. 

See  Common  Carrier,  i. 

DAMAGES. 

[See  Attachment,  7,  8;  Trespass,  2;  Turnpike,  2, 3. 

1.  Defencc^-ln  an  action  for  an  injury  to  a  drain  leading  from  the  plaintiff's 

cellar,  the  fact  that  the  drain  imperfectly  accomplished  the  uses  for  which 
it  was  constructed  caimot  justify  the  injury  to  it ;  nor  may  such  injury  be 
justified  by  a  license  from  a  third  party  on  whose  land  the  drain  is  in  part 
constructed.  The  O,  6*  M.  R,  W,  Co.  v.  Hemberger,  462 

2.  Notice  of  Injury. '^IX  is  not  necessaxy  that  one  whose  ceUar  drain  has  been 
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injured  should  give  notice  of  the  injury  to  the  party  that  committed  the 
injury  before  commencing  suit  to  recover  damages.  lb, 

DECEDENTS'  ESTATES. 

See  Witness. 

I.  Claim, — Heirs, — ^A  person  who,  not  being  excused  by  any  statutory  disability, 
fails  to  file  his  claim  against  a  decedent's  estate  before  final  settlement, 
although  such  claim  at  the  date  of  such  settlement  be  not  due,  is  barred 
of  any  right  of  action  against  the  heirs  of  such  estate,  although  they  have 
inherited  property  from  the  decedent 

Thi  C,  R.y  6*  Ft.  IV.  R,  R.  Co.  y.  Heaston  et  a/.,  172 

a.  Executor  and  Admmistrator.^^Promissory  Note. — Assignment. — If  an 
administrator  of  an  estate  barter  promissory  notes  of  the  estate  and  assign 
them  for  goods  for  his  own  use,  it  is  a  waste  of  the  assets  of  the  estate; 
and,  if  the  assignee  have  knowledge,  even  from  the  nature  of  the  trans- 
action, that  the  administrator  is  thus  acting  in  violation  of  his  trust,  the 
right  of  property  in  the  notes  is  not  divested,  and  he  cannot  hold  the 
notes  or  profit  }yj  such  purchase  as  against  those  rightfully  entitled  to  them. 

Thomasson,  AdnCr^  v.  Brown  et  al,,  203 

3.  Same, — It  seems  that,  as  our  statute  (2  G.  &  H.  528,  sec.  159^  authorizes 
a  foreign  executor  or  administrator  to  sue  in  the  courts  of  this  State,  the 
bringing  of  evidences  of  debt  by  him  to  this  State,  from  the  foreign  state  in 
which  administration  has  been  granted,  can  not  work  a  forfeiture  of  his 
tide.  lb. 

4*  Claim. — Pleading. — No  formal  complaint  is  necessary  in  prosecuting  a  claim 
against  the  estate  of  a  decedent ;  a  succinct  statement  of  the  nature  and 
amount  of  the  claim  is  all  that  the  statute  requires.  A  statement  of  an 
account  which  would  be  a  good  cause  of  action  against  a  living  defendant 
before  a  justice  of  the  peace  is  a  sufficient  statement  of  a  claim  against 
a  decedent's  estate.  Ginn,  E^r^  ▼.  Collins,  271 

5.  Evidence. — ^As  a  general  rule,  a  party  may  introduce  his  evidence  in  the  order 

which  he  prefers ;  therefore,  on  the  trial  of  a  proceeding  to  enforce  a  claim 
against  a  decedent's  estate,  it  was  not  error  to  admit  evidence  of  the  value 
of  personal  services  rendered  by  the  pliuntiff  to  the  decedent  (his  father), 
before  any  proof  was  given  of  an  express  promise  by  the  decedent  to  pay 
for  such  services.  lb. 

6.  Witness. — Executor, — On  the  trial  of  a  claim  for  services  rendered  to  a 

decedent  in  his  lifetime,  the  personal  representative  cannot  testify  as  a 
witness,  unless  called  as  such  by  the  opposing  party  or  by  the  court.         lb. 

DEFAULT. 

See  Practics,  ii. 

DEMAND. 

See  VEiax>it  and  Purchaser,  2. 

1.  Waiz'Lr. — Where  a  demand  is  necessary  before  bringing  suit,  if,  when  a 

demand  is  made,  a  specific  objection  is  made  as  a  reason  for  not  compi3ring 
with  the  demand,  dl  other  objections,  which  if  made  might  be  readily 
obviated,  are  waived.  Bartlettv.  Adams,  447 

2.  Same, — Partition  Fence.^Vlhere  a  defendant  had  enclosed  lus  theretofore 

unenclosed  land,  and  by  so  doing  a  fence  owned  by  the  plaintiff  became 
a  partition  fence,  and  the  plaintiff  thereafter  called  upon  the  defendant 
and  demanded  pay  for  one-half  of  the  value  of  such  partition  fence,  and 
the  defendant  did  not  object  that  the  value  had  not  been  estimated,  but 
denied  his  liability  and  stated  that  he  would  pay  no  amount  whatever,  such 
refusal  waived  an  estimate  of  the  value  as  a  prerequisite  to  the  mainten- 
ance of  an  action.  ^* 

Vol.  XLIII.— 39 
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DEMURRER. 

See  New  Tuial,  i^  2,  4»  5;   Pleading,  ii;  PEAcncE,  5,  9;  SupmsiCB 

Court,  9,  21. 

I.  Form  of  Demurrer, — Joi$U  and  Several  Demurrer.^^K  demurrer  was 
filed  to  ft  rt^\f,  in  the  following  language :  **  Now  come  the  defendants  in 
the  above  cause  and  demur  to  the  second,  third,  and  fourth  paragraphs  of 
plaintiff*s  reply  to  defendants'  answer,  upon  the  following  grounds :  1st. 
Said  second  paragraph  does  not  state  facts  sufficient  to  constitute  a  defence 
to  said  answer,  or  to  enable  said  plaintiff  to  recover ;  2d.  Said  third  para- 
graph does  not  state  facts  sufficient  to  constitute,''  etc.  (the  same  as  the 
first,  and  as  to  the  fourth  paragraph  the  same). 

Held,  that  the  demurrer  was  good,  and  raised  the  question  as  to  the  sufficiency 
of  the  facts  stated  in  the  reply. 

Held,  also,  that  die  demurrer  was  joint,  and  not  several. 

Silvers  v.  The  Junction  R.  R.  Co,  et  al,^  435 

3.  Sdme.^To  make  a  demurrer  several,  it  is  not  necessary  that  it  should  be 
addressed  in  terms  to  each  paragraph  of  the  pleading  to  which  it  is  filed. 
The  use  of  the  words  severally  and  each  will  cause  a  demurrer  to  be 
treated  as  severaL     For  proper  loims  of  demurrer,  see  opinion.  Ibm 

DEPOSITION. 
See  Evidence,  9,  10. 

DRAINING  ASSOCIATION. 

I.  FbrkiMr^.— Where  the  articles  of  association  of  a  corporation  gave  the 
corporate  name  as  "The  Arctic  Ditchers/'  and  the  assessment  of  benefits 
was  made  in  the  name  of  "  The  Arctic  Ditchers'  Association,"  the  variance 
was  not  fatal  to  the  assessment  on  appeal.     Chase  v.  The  Artie  Ditchers^l^ 

3i  Filing  Assessment, — From  the  date  of  the  filing  of  the  assessment  in  the 
recorder's  office  it  is  a  lien  on  the  lands  assessed,  without  regard  to  the 
date  at  which  it  is  recorded.  ^. 

3.  FiUfig  Articles, — ^The  filing  of  the  articles  of  association  in  the   recorder's 

office  fixes  the  date  at  which  a  company  becomes  a  corporation.  Ih, 

4.  Articles  of  Association,-^The  law  authorizing  the  oxganization  of  associa- 

tions for  the  purpose  of  draining  wet  lands  (Acts  Special  Session,  1869, 
p.  82, 3  Ind.  Stat.  222)  contemplated  that  the  mode  and  manner  of  draining 
should  be  described  and  particularly  specified  in  the  articles  of  association 
of  a  draining  company ;  and  without  this  they  are  fatally  defective,  and 
any  assessment  made  thereunder  upon  lands  for  benefits  thereto  is  illegal, 
and  the  collection  may  be  enjoined. 

7%e  She/ton  Creek  Draining  Co.  v.  Mauck,  300 

5*  Same. — Description  of  Land,  and  Proposed  Improvement. — Where  aitides 
of  association  of  a  draining  company  provide  that  the  jurisdiction  of  the 
company  shall  include  four  townships  in  a  county,  and  shall  have  refer- 
ence to  all  the  wet  and  overflowed  lands  in  said  townships,  particulxirly 
the  lands  of  certain  designated  persons,  a  .schedule  of  whose  lands  is 
appended  to  the  articles,  and  say  that  the  object  of  the  association  shall  be 

\  the  draining  and  ditching  of  the  lands  aforesaid,  and  it  is  proposed  therein 
to  construct  divers  ditches,  etc.,  without  defining  the  routes  of  the  same, 
the  articles  do  not  sufficiently  specify  the  contemplated  improvements  or  ihe 
lands  to  be  affected  thereby. 

The  Newton  Co.  Draining  Co,  et  al.  v.  Nofsinger  et  aL^  506 

6.  «Sb/»^.^Where  there  is  no  legal  incorporation  of  a  draining  association, 
owners  of  lands  assessed  are  not  estopped  from  resisting  the  collection  of 
the  assessments  because  a  part  of  the  contemplated  ditching  has  been  com- 
pleted at  great  expense,  thus  benefiting  the  lands  of  such  owners,  with  their 
«     Knowledge  and  without  objection.  A 
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EMINENT  DOMAIN. 
See  Privatb  Road,  3, 

ESTOPPEL. 

See  Will,  5. 

EVIDENCE. 

See  Corporation,  3 ;  Decsdents*  Estates,  5 ;  False  Imprisonment,  7 ; 
Judgment,  i,  a,  3;  Justice  op  the  Peace;  Malicious  Prosecution,  2, 
5;  Mortgage,  6;  Practice,  4;  Promissory  Note,  2;  Railroad,  12; 
Seduction;  Supreme  Court,  4,  7,  8,  14, 15,  18. 

I.  OmfidetUial  CommuniccUions, — Attorney  and  Client* — A  party,  having 
given  evidence  in  chief  in  his  own  behalf,  cannot,  on  cross-examination, 
be'  compelled  to  divulge  statements  made  by  him  when  consulting,  as  a 
client,  an  attorney  at  law.  BigUr  v.  Reyker^  lia 

3,  Same. — Conminnications  made  in  consultation  by  a  client  to  his  attorney  are 
privileged  and  protected  from  inquiry,  when  the  client  b  a  witness,  as  well 
as  when  the  attorney  is  a  witness.  lb, 

3.  5<7m^.-^tatements  made  by  a  client  to  his  legal  adviser  are  privil^;ed, 

though  no  action  is  at  the  time  pending  or  contemplated  concerning  the 
matter  of  which  such  statements  are  made.  lb, 

4.  Witness. — Impeachment  of, — Where  witnesses  testified,  on  examination  in 

chief,  that  the  general  character  of  a  party  for  truth,  veracity,  and  hon- 
esty was  good,  It  was  incompetent  to  ask  diem,  on  cross-examination,  if 
they  had  heard  certain  of  his  neighbors  say  that  the  sheriff  of  a  certain 
county  had  come  to  arrest  him  for  larceny  on  a  warrant  issued  on  an  indict- 
ment found  against  him  in  that  coonty.  Oliver  v.  Pate,  133 

5*  Juryj^-K  jury  must  consider  all  evidence  introduced,  decided  to  be  admis- 
sible by  the  court.  Jb, 

6.  Same. — A  jury  have  the  right  to  disregard  the  evidence  of  a  witness,  in  whole 

or  in  part,  if  they  deem  him  unworthy,  although  his  character  for  truth 
and  veracity  may  not  have  been  directly  impeached,  though  they  ought  not 
to  do  so  wantonly,  without  evidence  or  cause.  lb, 

7.  Confidential  Communications, ^•'Attorney  and  Client, — Prosecuting  Attorney, 

—  IVaiver. — Communications  made  to  a  prosecuting  attorney  relative  to 
criminals  or  suspected  persons  are  privileged,  and  cannot  be  divulged  with« 
out  the  consent* of  the  person  making  them.  The  immunity  from  dis- 
closure of  communica^ons  so  made  is  a  privilege  personal  to  the  one  mak- 
ing them,  which  is  nor  waived  by  his  voluntarily  testifying  generally,  in  an 
action  against  him  for  malicious  prosecution,  in  his  own  behalf,  but  is 
waived,  if,  being  a  witness  in  his  own  behalf,  he  voluntarily  discloses  what 
statements  he  made  to  the  prosecuting  attorney,  who  then  may  testify  in 
relation  to  the  communication.  lb, 

8.  Railroad. — In  a  trial  for  damages  for  the  alleged  wrongful  ejectment  of  a 

passenger  from  a  railway  train,  it  is  competent  for  a  witness  who  was  pres- 
ent to  state  what  he  heard  said  on  the  occasion  of  such  expulsion,  leaving  it 
to  others  to  identify  the  persons  who  made  the  statements. 

The  /.,  P.,  6*  C.  R.  W,  Co.  ▼.  Anthony,  183 

9.  Deposition. — Motion  to  Suppress. — A  court  should  not  sustain  a  motion  to  sup- 

press the  whole  or  a  part  of  a  deposition,  if  it  would  be  admissible  in  rebut- 
tal, although  not  admissible  in  the  first  instance.  lb, 

la  Impeachment  of  Witness. — In  a  deposition  to  impeach  a  witness,  to  the 
question,  "  Is  that  character  good  or  bad  ? ''  the  answer  was,  "  It  is  bad 
anywhere,  and  always  was ;  I  would  not  believe  him  on  oath.''  A  motion 
to  strike  out  all  of  this  answer  but  the  words,  *<  It  is  bad,'*  should  have 
been  sustained.  Ib» 
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11.  Sdme.'^Vfhen  a  female  has  testified  to  certain  indecent  conduct  toward 
herself,  evidence  relating  to  her  general  character  for  tmO^  yeradty,  and 
chastity  is  admissible,  to  impeach  her.  JB, 

12.  Railroads — Ejection  of  Passenger, — ^It  is  competent  for  a  party  who  has 
been  forcibly  ejected  from  a  railway  train,  in  a  suit  for  damages  for  such 
ejection,  to  prove  what  was  the  state  of  his  health  and  the  condition  of 
his  clothing  shortly  after  his  expulsion  from  the  train,  as  tending  to  show 
the  character  of  the  treatment  he  received  from  the  employees  of  the  road 
and  the  danger  to  which  he  was  subjected  by  reason  of  his  sickness  and 
exposure ;  but  his  own  statements  to  a  witness  as  to  such  condition  of  his 
clothing  and  what  caused  it  are  not  admissible.  lb* 

13.  Harmless  Error. — ^Although  evidence  has  been  improperly  admitted,  the 
judgment  will  not  for  that  reason  be  reversed,  if  the  same  facts  were  dear^ 
and  unmistakably  proved  by  other  competent  testimony.  R, 

14.  Expert,-^  Testimony  by  Comparison  ofSignatures.—Vnixxe  the  genuineness  of 
a  signature  is  in  dispute,  a  witness  who  is  an  expert  may  have  papers  coftceded 
to  be  genuine  placed  in  his  hands,  and  he  may  compare  the  genuine  signa- 
tures with  the  one  in  dispute,  and  from  such  comparison  state  whether  or 
not  the  disputed  signature  is  genuine  or  simulated. 

Burdick  v.  Hunt  ei  mi.,  381 

15.  iSbisf^.-^Papers  not  in  evidence  in  the  cause,  nor  admitted  to  be  gemdne^ 
cannot  be  used  in  making  such  comparison.  Ih, 

16.  Cross- Examination, — Impeachment, — ^A  witness  testifying  on  the  trial  of  a 
cause  may,  for  purposes  of  impeachment,  be  asked,  on  cross-examination, 
whether  he  did  not  at  a  certain  time  and  place  testify  before  the  grand 
jury,  and  there  make  statements  difiierent  from  his  present  testimony.     3, 

17.  Knowledge  of  Witness, — A  deputy  clerk,  having  the  papers  in  a  cause,  may 
testify  as  to  who  was  engaged  as  an  attorney  in  the  cause,  and  the  length  of 
time  it  was  on  the  docket,  where  it  does  not  appear  that  he  relies  on  the 
pi4)ers  to  enable  him  to  so  testify.  Aston  ▼.  Wallaet^  468 

EXECUTOR  AND  ADMINISTRATOR. 
See  Decedents'  Estates,  2,3;  Witness. 

EXPERT. 
See  EviDSNCB,  14,  15. 

EXPRESS  CXDMPANV. 

See  Corporation,  i. 

FALSE  IMPRISONMEOTt 

See  MALiaous  PRosBctmoN,  i. 

1.  If  an  imprisonment  is  extra-judicial,  without  legal  process,  it  is  false  impris- 

onment. £oa%  et  al,  v.  Tate,  60 

2.  Malice. — ^When  an  arrest  is  made  upon  valid  process,  issued  by  a  court  having 

jurisdiction,  trespass  for  fdse  imprisonment  will  not  lie,  though  the   arrest 
be  maliciously  procured   by  the  prosecutor  without  probs^e  cause.  IK 

3.  Same, — Where  the  gravamen  of  an  action  is  the  arresting  and  imnrisoning  of 

the  plaintifif  without  legal  process,  averments  in  the  complaint  ruative  to  the 
malicious  purposes  of  the  defendant  are  only  by  wi^  cf  aggravation. 

19. 

4.  Pleading, — Answer. — ^Where  a  complaint  for  false  imprisonment  alleges 

that  the  plaintiff  was  imprisoned  on  more  than  one  charge,  an  answer 
justifying  the  arrest  on  only  one  of  the  charges  is  bad.  It, 

$•  Malice. — Probable  Cause, — In  an  action  for  false  imprisonment,  it  is  not 
necessary,  to  entide  the  plaintiff  to  recover,  that  he  should  prove  malice 
or  want  of  probable  cause.  Ih 
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6.  PUadtng^'^^Evidence^ — ^In  an  action  for  false  imprisonment,  a  defence  of 
justification  in  making  the  arrest  and  imprisonment  is  not  avaikble  under 
the  general  denial.  Ilu 

7*  Malice. — Evidence, — Where  officers  having  charge  of  a  person  under  arrest 
have  no  authority  to  fix  the  bail  and  take  a  recognizance,  or  to  receive  in 
pledge  any  article  of  value  as  security  for  tiie  appearance  of  the  prisoner, 
their  failure  to  take  bail  or  receive  such  pledge  is  no  evidence  of  nudice. 

lb. 

FENCE. 

SeeDEicAND,  2;  Railroad,  2,3, 4, 11, 12. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Jurisdiction,  4. 

FORGED  INSTRUMENT. 

Relief  from.    See  Action. 

FRAUD. 

See  Pleading,  i,  2. 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

GARNISHMENT. 

See  Attachment,  i,  2, 3. 

GRAND  JUROR. 

May  be  a  WHuess.'^The  oath  of  grand  jurors  does  not  prevent  the  public  or 
an  individual  from  proving  by  one  ot  the  jurors,  in  a  court  of  justice,  what 
passed  before  the  grand  jury.  Burdick  v.  HutU  et  al^^  381 

GRAND  JURY. 
See  Evidence,  16. 

HUSBAND  AND  WIFE. 

See  Principal  and  Surety,  i  ;  Trust. 

1.  Married  Woman, — Contract, — The  promissory  note  of  a  married  woman  is 

absolutely  void.  Such  note,  although  given  for  property  purchased  for 
her  own  use,  she  having  a  separate  estate  and  her  huslxmd  being  insolvent, 
is  not  evidence  of  her  intention  to  charge  her  separate  estate  with  the  pay- 
ment of  the  debt  named  in  the  note.  Jfodson  et  al,  v.  Davis,  258 

2.  Same, — Intent  to  Charge  Separate  Estate, — ^The  fact  that  credit  for  goods 

sold  to  a  married  woman  is  given  upon  faith  of  her  separate  propert)*,  is  not 
sufficient  to  create  a  charge  against  her  lands  or  income;  she,  also,  must 
contract  with  regard  to  her  separate  property.  3, 

3.  Same. — Complaint, — Husband, — ^A  complaint  agiinst  husband  and  wife  on 

a  note,  alleging  that  it~was  executed  by  both  for  property  sold  to  the  wife, 
and  praying  jud^ent  only  against  the  separate  property  of  the  wife,  pre- 
sents no  cause  of  action  against  the  husband.  lb. 

4.  Same, — Appeal, — ^In  such  case  the  husband,  by  virtue  of  the  marital  relar 

tion,  may  properly  join  in  an  appeal  from  a  judgment  against  the  propeily 
of  tl&e  wite.  /x 
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5.  Cim/ra€f.~^yfb.tre  money  is  loaned  to  a  married  wonuin,  her  contract  to  repay 

it  is  not  voidable  merely,  but  absolutely  Toid ;  and  a  promise  made  1^ 
her  after  the  death  of  her  husband  to  repay  it  is  incapable  of  having  vital- 
ity or  binding  force  given  to  it,  without  some  new  and  valuable  consider- 
ation. Maker  v.  Martin,  314 

6.  Evidence, — In  an  action  brou|;ht  by  a  husband  and  wife  to  recover  rent 

claimed  to  be  due  on  a  written  lease  made  by  the  husband  and  wife,  it 
was  not  error  to  allow  the  defendant  to  testify  that  he  negotiated  with  the 
husband  when  renting  the  premises,  to  show  Uie  relations  of  the  parties  and 
as  tending  to  establish  the  agency  of  the  husband  for  the  wife. 

Woodward  et  ux.  v.  Lindley  et  oL^  333 

7.  Witness, — Lease  of  Wif^s  Real  Estate, — ^Where  a  lease  is  executed  by  a  hus- 

band and  wife,  but  it  is  stipulated  that  the  rent  is  payable  to  the  wife,  and  the 
■piiii  1  are  to  be  surrendered  to  her,  an  action  for  the  rent  brought  in  the 
&me  of  the  husband  and  wife  concerns  the  separate  estate  of  the  wife, 
and  the  husband  has  no  interest  in  the  action  except  that  he  would  be 
liable  for  costs  if  the  same  could  not  be  made  out  of  her  property;  and  in 
such  action  the  husband  is  not  a  competent  witness.  lb, 

8.  Leisse. — Authority  of  Husband  to  Accept  Surrender, — Authority  on  the  part 

of  a  husband  to  receive  rent  for  his  wife's  premises,  and  to  direct  repain, 
will  not  authorize  him  to  accept  a  surrender  of  the  demised  premises.  lb, 

9.  iSam^.— -Where  the  premises  of  a  wife  are  leased  for  a  term  of  years,  and 

by  the  express  terms  of  the  lease  the  surrender  of  the  premises,  at  the  expi^ 
ration  of  the  lease,  by  lapse  of  time  or  otherwise,  is  to  be  to  the  wife, 
though  the  husband  may  be  authorized  to  accept  payment  of  rent  and  to 
direct  repairs,  handing  the  keys  of  the  premises  to  lum  before  the  expira- 
tion of  the  term,  without  stating  the  purpose  of  their  being  handed  to  him, 
and  his  acceptance  of  them  without  any  agreement  that  the  premises  shall 
be  surrendered,  or  that  the  lessor  ma^  have  possession,  wilJ  not  amount 
to  a  surrender  of  the  lease  and  premises.  TSk 

INJUNCTION. 

See  Corporation,  5 ;  Insolvent  Dsbtor,  2. 

I.  Pleading, — Illegal  Tax, — In  an  action  against  a  county  treasurer,  to  enjoin 
the  collection  of  a  tax  alleged  to  have  been  illegally  assessed  by  the  assessor, 
the  complaint  must  show  that  the  assessment  was  placed  upon  die  tax  dupli- 
cate, that  the  duplicate  is  in  the  hands  of  the  treasurer,  and  that  he  is 
threatening  to  collect  the  tax.  Pugh  v.  Irisk^  415 

3.  In  what  Cases  Granted, — Injunctions  are  granted  to  restrain  the  oommissioQ 
of  acts  threatened  or  anticipated,  injurious  to  the  plaintiff,  pending  litigation, 
and  not  where  the  matter  complained  of  has  been  consummated,  either 
before  or  after  the  action  is  commenced,  and  before  judgment. 

McGoldrick  et  oL  v.  Slevin  et  al,^  522 

3.  Disposal  of  Property  by  Debtor, — ^Where  a  debtor  is  ia  the  open  and  visible 

*   possession  of  property,  and  it  is  not  shown  that  there  has  been  a  fraudulent 

oisposition  of  any  of  the  property,  or  that  the   debtor  threatens  so  to 

dispose  of  it,  there  is  no  cause  to  restrain  the  debtor  from  selling  or 

disposing  of  the  property.  Ik„ 

INSANITY. 

See  Real  Property,  Action  to  Recover,  i,  3. 

INSOLVENT  DEBTOR. 

See  Injunction,  3. 

I.  yue^ment  Against, — An  insolvent  debtor  contemplating  an  asstgnment 
may  enter  an  appeaxance  to  a  complaint  and  allow  judgment  to  go,  on 
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proof,  for  a  just  debt;  upon  which  an  execution  may  issue,  under  and  by 
virtue  of  which  the  goods  of  the  debtor  may  be  seized  and  sold. 

McGoldrick  et  al  v.  SUvin  it  al.,  522 

3.  judgment  Creditors '  of  Insolvent  Debtor, — Such  judgment  creditors  have 
liens  prior  and  paramount  to  the  claims  of  other  creditors  who  have  no 
judgments,  and  are  entitled  to  have  their  judgments  paid  in  full,  and  can- 
not, on  Ae  application  of  other  creditors,  be  enjoined  from  collecting  their 
judgments.  lb, 

3.  Same, — Such  other  creditozs  cannot,  on  their  application,  have  a  receiver 
appointed  to  take  possession  of  and  sell  the  property  of  the  judgment  debtor, 
where  it  is  not  shown  that  there  is  danger  of  the  judgment  debtor's  fraud- 
ulently disposing  of  his  property.  Jb* 

INSTRUCTIONS  TO  JURY. 

1.  It  is  the  duty  of  a  party  who  desires  a  particular  charge  to  prepare  it  and 

ask  that  it  be  given  to  the  jury,  and  if  he  fails  to  do  so,  and  the  court 
omits  to  charge  on  the  subject,  he  cannot  complain. 

BurgeU^.  Burgettf  78 

2.  Supreme  Court. — In  placing  a  construction  upon  instructions  complained 

of,  this  court  will  look  at  all  the  instructions  given  on  the  same  subject; 
and  if  the  instructions  taken  together  present  the  law  correctly,  and  are 
not  calculated  to  mislead  the  juiy,  Uie  judgment  will  not  b«  reversed 
thereon.  Kirlandy,  TheState^  146 

3.  Same, —  When  Inconsistent, — If  two  charges  are  inconsistent  with  each  other, 

if  they  were  calculated  to  confuse  and  mislead  the  jury,  or  if  they  must 
have  left  the  jury  in  doubt  or  uncertainty  as  to  the  law  applicable  to  the 
facts  of  the  case,  then  the  judgment  should  be  reversed.  lb, 

4.  Same, — Assault  and  Battery, — In  a  prosecution   for  assault  and  battery, 

the  court  instructed  the  jury,  that  if,  under  certain  circimistances  mentioned 
in  the  charge,  **  the  defendant  struck  or  beat  the  prosecuting  witness  while 
he  was  gathering  com  in  the  field ;  or,  while  he  was  driving  his  team  in 
the  field,  in  the  act  of  gatHering  com,  the  defendant  strack  and  beat  the 
horses  of  the  prosecuting  witness  in  a  rude  and  angry  manner  with  a  stick, 
the  defendxmt  is  guilty  of  an  assault  and  battery." 
Held^  that,  as  there  was  evidence  tending  to  prove  that  the  defendant  did  strike 
the  horses  when  being  driven,  the  instruction  was  calculated  to  mislead  the 
jury  to  the  conclusion  that  such  striking  the  horses  was  an  assault  and  bat- 
tery upon  the  driver,  which  it  was  not  in  any  legal  or  logical  sense,  the  driver 
himself  not  having  been  touched  directly  or  indirectly ;  and  hence  such 
instruction  was  erroneous.  R, 

5.  Fulness  of, — ^Where  instructions  state  the  law  correctly,  though  they  might 

have  been  fuller,  they  are  not  for  that  cause  erroneous. 

Carpenter  y,  Tke  State,  371 

6.  Applicable  to  Facts  Assumed  to  be  Proved, — Where  evidence  is  ofiered  by 

ei&er  party,  to  prove  a  certain  state  of  facts,  and  the  claim  is  made  that 
they  are  proved,  and  the  court  is  requested  to  charge  the  jury  what  the  law 
is,  as  applicable  to  them,  and  what  verdict  to  render  if  they  find  them 
proved,  Uie  court  must  comply  with  the  request.  lb, 

7.  Instructions  Given  Substantially  as  Requested.^W.  is  not  error  to  refuse  an 

instraction  asked  by  a  party,  where  the  court  of  its  own  motion  gives  an 
instruction  substantially  the  same  as  the  one  asked. 

The  O.  ^M,  R,  W.  Co,  v.  Hemherger^  462 

8»  Applicable  to  Evidence, — It  is  not  error  to  refuse  an  instruction  which  is  not 
applicable  to  the  evidence.  lb* 

INSURANCE. 

1.  Pleadingi — Condition  Precedent, — ^Where  the  terms  of  an  insurance  policy 
provide,  that  before  a  loss  shall  be  payable,  the  insured  shall  produce  to  the 
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company  sworn  statements  of  the  loss  and  other  matters,  tx^gedier  widi  a 
certificate  of  a  disinterested  magistrate  respecting  the  loss ;  in  an  action  upon 
the  poli(^,  the  complaint  must  show  that  these  conditions  precedent  have 
been  pem>rmed.  And  in  pleading  snch  performance,  it  is  not  snfiBcient 
to  allege,  that,  "  though  proof  of  said  loss  has  been  duly  made  and  notice 
given,  yet  said  defendant  has  not  made  good  the  loss." 

The  Home  Ins.  Co,of  N,  K  v.  Duke^  418 

3,  Certificaie  of  Magistrate, — ^^ere  an  insurance  policy  provides  that  before 
a  loss  shall  be  pajrable,  the  certificate  of  the  nearest  disinterested  mag- 
istrate shall  be  filed  with  the  company,  no  reooveiy  can  be  had  on  such 
policy  until  such  certificate  is  proauced.  Jb, 

INTEREST. 

See  PuNapAL  and  Surety,  8, 9. 

INTERROGATORIES  TO  JURY. 

See  Practice,  14, 16, 17. 

JOINT  CONTRACT. 

See  Parties;  Witness. 

JUDGMENT. 

See  Action,  i  ;  Jurisdiction,  i,  2 ;  Pleading,  5. 

Review  of  judgment.     See  PRiNapAL  AND  Surety,  15. 

I.  Evidence. ^'K  judgment  is  always  evidence  of  the  fisu;t  that  such  a  judgment 
has  been  given,  and  of  the  legal  consequences  which  result  from  that  fact, 
whether  the  person  against  whom  it  is  oflfered  in  evidence  was  a  party  to  the 
action  in  which  it  was  rendered  or  not.  Maple  et  al.  v.  Beack^  51 

d.  Same, — ^But  when  a  judgment  is  offered,  not  merely  as  evidence  of  its  own 
exbtence,  but  as  proof  of  some  fact  or  facts  upon  the  supposed  existence  of 
which  the  judgment  was  founded,  the  general  rule  is,  that  it  is  not  binding 
upon  any  one  except  the  parties  thereto,  those  who  might  l^ally  have 
become  parties,  and  those  in  privity  with  them.  lb, 

3.  Same. — ^Tlie  binding  force  and  effect  of  a  judgment  ofiered  in  evidence 
must  be  mutual.  lb, 

JUDiaAL  NOTICK 

See  Liquor  Law,  5. 

JURISDICTION. 

See  Private  Road,  2;  SupRESiE  Court,  21. 

I.  Judgment  of  Inferior  Court, — ^Where  the  jurisdiction  of  an  inferior  court 
depends  upon  a  fact  which  such  court  is  required  to  ascertain  and  settle 
by  its  decision,  such  decision  is  conclusive,  except  in  a  direct  proceeding 
to  reverse  or  set  aside  the  judgment.  Homaday  v.  The  State^  y^ 

3.  Same. — Liquor  Law, — ^The  question  of  whether  proper  notice  by  publication 
had  been  eiven  by  an  applicant  for  license  under  the  liquor  law  of  1859 
could  not  be  inquired  into  in  a  prosecution  against  snch  person  for  retailing 
intoxicating  liquor  without  a  license.  Ibm 

3.  Of  Person, — ^When  parties  are  once  rightfully  in  court,  the  court  has  juris- 
diction over  them,  and  that  jurisdiction  continues,  without  further  notice^ 
as  long  as  any  stqps  can  be  rightfully  taken  in  the  cause. 

Bwmside  ▼•  JSmmis,  41 1 
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4*  Forcible  Entry  and  Dttauur.'^-The  statute  confers  jurisdiction,  in  cases 
of  forcible  entry  and  detainer,  upon  justices  of  the  peace  and  also  upon 
courts  of  common  pleas.  IVils  v.  HayneSy  470 

5*  Ontrt  of  Common  PUas, — ^In  the  court  of  conmion  pleas,  where  it  did  not 
appear  upon  the  face  of  the  complaint^  or  by  a  subsequent  pleading  verified 
as  the  statute  required,  that  the  title  to  real  estate  was  in  issue,  the  juris- 
diction of  the  court  was  not  ousted.  Jb. 

JURY. 

See  Akbiulation  ax«d  Awakd,  5;  Evidence,  5,  6;  MAuaous  Prose- 
cution, 6. 

JUSTICE  OF  THE  PEACE. 

See  Appeal,  i,  3»  3;  Areest,  8;  JURisiaicnoN,  4;  Replevin  Bail,  i,  2; 

Supreme  Court,  12. 

PleatSng4 — Evidence,'-^ii!^sx  the  general  denial,  in  an  action  before  a  justice 
df  the  peace,  on  an  account  for  goods  sold  and  delivered,  evidence  may  be 

given  of  payment,  and  that  the  goods,  for  the  value  of  which  the  action  is 
rought,  were  furnished  on  the  order  of  a  third  person. 

Lane  ctal,  v.  JCenworthy,  116 

LANDLORD  AND  TENANT. 

See  Husband  and  Wipe,  6  to  9. 

LICENSE. 

See  Damages,  i;  Jurisdiction,  2;  Liquor  Law,  i,  2. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  op  Limitations. 

LIQUOR  LAW. 
See  Jurisdiction,  2. 

I.  License, — Appeal, — ^An  application  for  a  license  to  sell  intoxicating  liquors, 
under  the  act  of  March  5th,  1859,  was  refused  by  the  county  commis* 
sioners,  and  the  applicant  appealed  to  the  circuit  courts  from  the  decision 
of  which  court  certain  remonstrants  appealed  to  this  court 

Held,  that  under  the  act  of  1 861,  the  decision  of  the  circuit  court  was  final,  con- 
clusive, and  without  appeal  to  the  Supreme  Court. 

Turner  et  al,  v.  Rehne,  208 

2*  Same, — Signature  to  Application. — ^Under  the  act  of  1859,  it  was  not  requi- 
site that  any  other  person  than  the  applicant  should  sign  his  petition  for  a 
license  to  retail  intoxicating  liquors.  Homaday  v.  The  State,  306 

3.  Intoxicating'  Liquor, — The  Act  of  Feb.  27th,  1 873,  relating  to  the  sale  of 

intoxicating  liquors  (Acts  1873,  P*  '5')  ^  "^  provision  defining  what  the 
words  "intoxicating  liquor"  apply  to.  Klare  et  al*  v.  The  State,  483 

4.  Same, — Beer, — Evidence.-^The  mere  naked  opinion  of  a  witness  that  com- 

mon brewer's  beer  is  intoxicating,  founded  upon  no  knowledge  of  its 
effects,  or  of  what  it  is  composed,  or  how  it  is  made,  is  not  sufficient  to 
show  that  it  is  intoxicating.  Jb, 

5.  judicial  Notice, — ^A  court  will  not  take  judicial  notice  that  common  brew- 

er's beer  is  intoxicatii^;  and  before  a  party  who  has  sold  such  beer  can 
be  convicted  of  selling  intoxicating  liquor,  it  must  be  proved  that  the  beer 
sold  was  intoxicating.  Jbm 
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6.  SaU  to  Minor  dy  Sar' Tender, — ^Where  a  bartender  in  chaige  of  a  saloon, 
in  the  absence  of  the  proprietor,  who  had  a  license  or  peimit,  and  with- 
out his  knowledge,  sold  liquor  to  a  minor; 

&lif,  that  the  proprietor  was  not  liable  for  a  violation  of  section  six  of  the 
act  relating  to  the  sale  of  intoxicating  liquors.  Acts  1873,  p.  154. 

Itanson  v.  TAe  SUite,  550 

MALICIOUS  PROSECUTION. 

See  A&REST ;  False  Imfrisonubnt. 

f .  If  an  imprisonment  be  under  legal  process,  but  the  action  has  been  com- 
menced and  carried  on  maliciously  and  without  probable  cause,  it  is  mali- 
cious prosecution.  JSoaz  ti  al,  v.  Tide,  60 

8.  Malice, — Probable  Came.'— 'Evidence, — In  an  action  for  malicious  prosecution, 
evidence  offered  by  the  defendant  to  prove  that  before  the  prosecution 
against  the  plaintiff  was  commenced,  he  consulted  for  advice  and  direction 
one  who  had  for  twelve  years  been  a  justice  of  the  peace,  but  who  was  not 
the  justice  before  whom  the  prosecution  was  commenced,  and  made  to  him 
a  full  and  fair  statement  of  sill  the  facts,  and  was  by  him  advised  to  insti- 
tute the  proceeding,  is  inadmissible,  for  the  purpose  of  showing  that  the 
defendant  acted  with  probable  cause  and  without  malice. 

Burgett  V.  BurgeU,  78 

3.  Same, — If  the  defendantin  such  action,  before  the  suit  allied  to  have  been 

malicious  was  instituted,  in  good  faith  consulted  a  practising  attorney,  and 
made  to  him  a  full  and  fair  statement  of  his  case,  and  was  advised  by  the 
attorney  to  prosecute  his  complaint,  this  is  a  strong  circumstance  to  repel 
the  presumption  of  malice  and  want  of  probable  cause.  Ji, 

4.  Same, — Statements  of  Credible  Persons. — ^A  defendant  in  such  an  action,  in 

making  up  his  belief  of  probable  cause  for  instituting  the  prosecution 
alleged  to  have  been  malicious,  is'justiBed  in  giving  credit  to  the  statements 
of  credible  persons,  whom  he  believes.  Jb» 

5.  Same, — In  an  action  for  damages  for  malicious  prosecution,  evidence  of  the 

general  bad  character  of  tlie  plaintiff  for  morals  is  inadmissible  to  rebnt 
evidence  of  want  of  probable  cause.  Oliver  v.  Paie^  132 

6.  Scune, — The  existence  of  malice  is  not  imputed  as  a  conclusion  of  law,  bat 

may  be  inferred  as  a  fact  from  the  want  of  probable  cause.  It  is  for  the  jury 
to  determine  whether  they  will  so  infer  it  or  not.  lb, 

7.  Pleading, — In  an  action  for  malicious  prosecution,  to  allege  that  the  defend- 

ant falsely,  maliciously,  and  without  any  reasonable  or  probable  cause, 
filed  his  affi(favit  charging  the  plaintiff  with  having  committed  a  criminal 
offence,  is  sufficient,  without  repeating  the  allegation  of  malice  and  want 
of  probable  cause  in  connection  with  Uie  averments  concerning  the  issuin|r 
of  the  warrant,  the  arrest,  and  the  imprisonment        Ruston  v.  Biddie,  515 

MALPRACTICE. 

See  Negugence,  i,  2. 

MANDATE. 

See  City,  3.  • 

MARRIED  WOMAN. 

See  Husband  and  Wife;  PumaPAL  and  Sukbtt,  u 

MORTGAGE. 

See  Contract,  2, 3,  4;  Vendor  and  Purchaser,  3;  Will,  5. 

4 1.  Equity  of  Redemption,Set*Off. —  Vendor  and  Purcheuer^ — ^The  assignee  of 
an  equity  of  redemption,  who  accepts  a  deed  without  coveifants  for  the 
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mortgaged  estate,  takes  it  chazged  with  the  moilgage  debt  In  the  absence  of 
a  special  contract,  or  without  some  special  circumstances,  the  purchaser 
must  be  held  to  take  the  land  changed  with  the  incumbrance.  He  can- 
not pay  off  the  debt,  and  then  keep  it  alive  by  taking  an  assignment  of  it 
to  hunself,  and  set  it  off  against  an  unpaid  balance  he  may  still  owe  his 
vendor  on  his  purchase.  Athtrton  v.  Toney  et  al.,  211 

2*  Vendor  and  Purchaser, — Incumbrance. — Indemnity, — Chattel  Mortgage, — 
A  vendee  of  encumbered  land,  for  which  he  paid  full  price,  took  from  his 
vendor  a  mortgage  on  chattels  to  indemnify  against  such  incumbrance. 
The  mortgage  was  in  the  form  prescribed  by  statute  for  a  mortgage  of  real 
estate,  and  contained  this  clause :  "  The  above  property  vests  in  mortgagee 
when  mortgagor  attempts  defraud."  The  mortgagor  resided  in  Tippecanoe 
county,  and  the  chattels  were  in  Montgomery  county,  and  the  mortgage 
was  recorded  in  Montgomery  county.  'Hie  mortgagor  attempted  to  defraud 
the  mortgagee,  and  he,  learning  the  fact,  although  the  incumbrance  on 
the  land  was  not  due,  and  as  to  it  there  was  no  default,  seized  and 
took  possession  of  the  mortgaged  chattels.  After  he  had  so  come  into 
possession,  a  third  party  recovered  a  judgment  against  the  mortgagor,  and 
an  execution  was  issued,  and  by  direction  of  the  mortgagor  the  sheriff 
levied  upon  the  mortgaged  chattels  in  the  possession  of  the  mortgagee. 
The  incumbrance  on  the  land  was  still  not  due,  and  as  to  it  there  was  no 
default,  when  the  execution  was  levied; 

Held,  that  the  chattel  mortgage,  in  the  form  prescribed  by  statute  for  a  mortgage 
of  real  estate,  was  a  valid  mortgage  and  sufficient  in  respect  to  its  form  to 
vest  in  the  mortgagee  an  interest  in  the  property  according  to  the  apparen; 
intent  of  the  parties. 

Held^  also,  that  by  the  language,  <'the  above  property  vests  in  mortgagee  when 
mortgagor  attempts  defraud,"  it  was  intended  that  the  mortgagee  should 
have  the  right  to  the  possession  of  the  property  in  the  event  that  the  mort- 
gagor attempted  to  defraud  him  by  some  act  having  a  tendency  to  defeat 
the  mortgage  security. 

Heldt  also,  that  the  failure  to  record  the  mortgage  in  the  county  in  which 
the  mortgagor  resided  rendered  such  mortgage  void  as  to  all  persons 
other  than  the  parties  thereto,  whether  such  persons  had  or  had  no^  acquired 
a  lien  upon  the  property. 

Held,  also,  that  the  execution  plaintiff  not  having  been  a  party  to  the  mortgage, 
it  was  void  as  to  him,  and  the  mortgaged  property  was  subject  to  his  execu- 
tion. 

Held,  also,  that  the  incumbrance  on  the  land  not  being  due  when  the 
mortgagee  took  possession  or  when  the  execution  was  levied,  he  had  not 
.become  the  absolute  owner  of  the  property;  and  as  he  had  no  claim  except 
by  virtue  of  the  mortgage,  if  that  was  invalid  for  want  of  legal  registration, 
he  had  no  legal  or  vidid  claim  to  the  property  as  against  creditors  of  the 
mortgagor.  Sideneretal,  v.  Bible,  230 

3.  Chattel  Mortgage. — Equity  of  Redemption, — The  question  whether  the  mort- 

gagor of  chattels,  after  forfeiture,  has  an  equity  of  redemption  or  not,  was 
discussed,  but  not  decided.  lb. 

4.  Same, — Possession  of  Mortgaged  Property, — Sureties,  who  have  paid  the 

debt  of  their  principal  and  who  hold  a  mortgage  upon  a  chattel  to  indem- 
nify them,  where  Uie  mortgage  provides  that  if  the  debt  is  not  paid  at 
maturity  by  the  mortgagor  the  sureties  shall  have  possession  of  the  mort- 
gaged property,  may  recover  possession  thereof. 

MiU^  et  al.  v.  Mahtt  et  al„  248 

5.  Same, — Growing  Crop, — Effect  of  Recording, — ^Where  ten  acres  of  growing 

wheat  was  mortgaged,  and  the  mortgage  duly  recorded,  and  afterward  the 
mortgagor,  without  the  consent  or  knowledge  of  the  mortgagee,  harvested, 
threshed,  removed,  and  sold  the  wheat,  and '  the  purclu^  converted  it 
to  his  own  use  by  mixing  it  with  other  wheat ; 
Held,  that  the  title  to  the  wheat  was  vested  in  the  mortgagee,  and  the  recording 
of  the  mortgage  was  constractive  notioe  to  the  purchaser. 
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Held^  also,  that  the  moztgagee  could  recover  the  value  of  the  wheat  of  the  par-' 
chaser,  by  identifying  the  wheat  purchased  as  the  wheat  that  was  mortgaged, 
though  the  purchaserbought  the  wheat  in  the  usual  course  of  trade,  and 
without  actual  notice.  Duke  v.  StruJUand,  494 

6.  Same,-^Evidence, — Parol  evidence  is  admissible  to  identify  chattels  mort- 
gaged, lb, 

7*  Same.^—PossessioH^'^Yht  recording  of  a  chattel  mortgage,  under  the  tenth 
section  of  the  statute  of  frauds  (i  G.  &  H.  352),  dispenses  with  the  neces- 
sity of  an  actual  delivery  of  the  property  to  the  mortgagee.  McCord  ▼• 
Cooper,  30  Ind.  9,  overruled.  R^ 

%.  Senior  and  yunior  Mortgages, — Redemption. — Proceeds  of  Sale  an  Fore^ 
closure, —^X.  mortgaged  certain  real  estate  to  B.  Afterward  he  made  a  sec- 
ond mortgage  of  the  same  real  estate  to  C,  and  after  that  a  third  mort- 
gage to  D.  C.  assigned  his  note  and  mortgage  to  £.  B.  foreclosed  his 
mortgage,  and  D.  was  a  party  to  the  proceedings  and  filed  his  cross  l»Il 
against  the  mortgagor,  but  he  was  not  served  with  process,  nor  did  he 
appear  to  the  cross  bill.  Neither  C.  nor  R  was  made  a  party,  nor  had  they 
notice  of  the  proceeding.  The  decree  ordered  the  sale  of  Uie  real  estate 
and  directed  the  proceeds  to  be  first  applied  to  the  payment  of  B.'s 
mortgage,  second  to  the  payment  of  D/s  mortgage,  and  the  overplus,  if  any, 
to  be  paid  to  the  mortgagor.  The  real  estate  was  sold  on  the  decree,  and 
D.  became  the  purchaser.  B.'s  mortgage  was  paid  out  of  the  proceeds, 
and  the  residue,  with  the  consent  of  the  mortgagor,  was  paid  to  D.  After 
the  sheriff 's  sale,  the  mortgagor  conveyed  the  real  estate  by  warranty  deed  to 
p.,  and  D.  afterward  sold  and  conveyed  to  F.,  and  after  the  expiration  of 
one  year  he  also  received  a  deed  from  the  sheriff^  A.  at  the  time  of  the 
decree  was  insolvent,  and  so  continued  to  be,  and  the  real  estate  became 
so  depreciated  in  value  that  it  was  not  worth  more  than  the  amount  of  the 
mortgage  of  B. 

ffeld,  that  the  decree  of  foreclosure  and  the  sale  of  the  real  estate  did  not  affect 
the  rights  of  £. 

Held,  also,  that  the  equity  of  the  mortgagor  and  all  other  parties  to  the  action 
were  barred  by  the  decree  and  sale;  but  as  to  E.,  the  proceedings  only  had 
the  efiect  of  transferring  to  the  purchaser  the  interest  of  the  mortgagee  in 
the  mortgage  foreclosed,  and  he  occupied  the  position  of  an  assignee. 

Heidf  alsoi  that  £.  could  foreclose  his  mortgage,  and  redeem  the  mortgaged 
premises  by  paying  the  amount  of  B.'s  mortgage,  as  if  there  had  been  no 
loreclosure. 

Held,  also,  that  E.,  having  lost  no  rights  by  the  foreclosure,  had  no  r^ht  to 
any  avails  of  the  sale,  or  any  equity  that  authorized  a  marshalling  of  the  sur- 
plus according  to  priorities. 

ffeld,  also,  that  a  depreciation  in  the  value  of  the  real  estate  since  die  sheriff's 
sale  could  not  aiffect  the  rights  of  the  parties. 

McITeman  v.  Nefet  oL,  503 

9.  junior  Afortgage.^Recording.^Natice  to  Purchaser  under  Senior  Mortgage, 
If  a  junior  mortgage  has  been  duly  recorded,  a  purchaser  of  the  mortgaged 
premises  on  a  foreclosure  rendered  on  a  senior  mortgage  wiU  be  presumed  to 
have  bid  and  purchased  with  reference  to  the  junior  mortgage,  and  with 
knowledge  of  the  right  of  the  holder  of  that  mortgage  to  redeem.  Ih, 

la  Same, — ^A  purchaser  from  one  who  bought  at  a  sheriffs  sale  under  a  decree 
of  foreclosure  will  be  affected  by  all  defects  and  irregularities  of  the  sale 
that  appear  of  record,  and  is  bound  to  take  notice  of  a  junior  mortgage 
and  that  the  holder  of  such  mortgage  was  not  a  party  to  the  foreclosure 
proceedings.  A, 

II.  Same. — A  middle  mortgagee,  who  was  not  a  party  to  proceedings  of  fare- 
closure  on  the  senior  mortgage,  cannot  elect  to  affum  a  sale  made  to  the 
junior  mortgagee  on  a  decree  rendered  upon  the  senior  mortgage  in  such 
proceedings,  and  recover  of  the  junior  mortgagee  the  surplus  after  pay- 
ing the  senior  mortgage.  A» 
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NEGLIGENCE. 
See  Railroad,  4* 

f.  Pieading,'^MaIpraeHce4 — CotUribtstory  Negligence, — ^Where  a  complaint 
alleged  that  the  defendants  were  practising  i^ysicians  and  suigeons,  and 
as  such  undertook  to  set  a  broken  arm  of  the  plaintiff's  infant  son,  and 
that  by  reason  of  their  unskilfulness,  negligence,  and  want  of  care  in 
treating  the  arm,  it  inflamed,  mortified,  and  had  to  be  amputated ; 

Heid,  that  the  ayerments  were  sufficient  to  show  that  the  plaintiff  and  his 
son  were  without  fault,  and  that  their  negligence  did  not  contribute  to 
the  result 

Held,  also,  that  the  allegation  that  the  injury  was  caused  by  the  want  of  pro- 
fessional skill  and  care  of  the  defendants  must  be  proved,  and  was  not 
sustained  if  it  appeared  that  the  negligence  of  the  plaintiff,  or  of  his  son, 
contributed  to  the  injury.  Scudderet  al.  v.  Crossan^  343 

2.  Same,-^K  complaint,  alleging  that  the  defendants,  being  ph3rsicians  and  sur- 
geons, were  called  on  and  requested,  for  a  reasonable  compensation,  to  set 
a  broken  arm  of  the  plaintiff's  son,  and  that  they  undertook  the  same,  was 
not  bad  on  demurrer  for  not  showing  who  employed  the  defendants ;  if 
uncertain  in  this  respect,  a  motion  to  hiftYe  it  made  more  specific  was  the 
proper  remedy.  lb. 

NEW  TRIAL. 

See  PEAcncB,  4, 13 ;  Supreme  Court,  19,  20. 

!•  MMm^-^Demurrer.'-'Th^  erroneous  sustaining  of  a  demurrer  to  a  com- 
plaint is  not  a  reason  for  a  new  triaL 

Chase  v.  The  Artie  Ditchers,  74 

2.  Same. — ^Eiror  in  oreiruling  or  sustaining  a  demurrer  is  not  a  ground  for 

a  new  trial.  McDiU  v.  Gunn  et  a/,,  315 

3.  Motion, — ^A  motion  for  a  new  trial,  on  the  ground  that  the  court  erred  in 

admitting  evidence  offered  by  the  plaintiff  over  the  defendant's  objection, 
is  too  indefinite  to  raise  any  question  for  review.         Burdge  v.  Lewis,  349 

4.  Motion, — ^Z^^im^rr^n— Error  in  overruling  a  demurrer  is  not  a  cause  for  a 

new  trial.  Snell  v.  The  State,  ex  rel,  Keller  et  al^  359 

5.  Motion, — Demurrer, — ^Error  in  ruling  upon  a  demurrer,  or  on  a  motion  to 

strike  out  part  of  a  pleading,  is  not  in  any  case  a  reason  for  a  new  trial. 

The  O.  6».  M,  Ji,  W,  Co,  v.  Hembergtr,  462 

6.  Same, — Evidence, — ^A  motion  for  a  new  trial  on  the  ground  of  errone- 

ously admitting  or  excluding  evidence  must  indicate  the  evidence  so  admitted 
or  excluded.  lb. 

NOTICE. 

See  Damages^  2;  Frivatb  Road,  2;  Supreme  Court,  i«  2, 3, 13. 

NOVATION. 

See  Contract,  i. 

OBTAINING  MONEY  BY  FALSE  PRETENCE. 

See  Criminal  I jiw,  2. 

OFFICE  AND  OFFICER. 

See  Arrest,  i  to  7 ;  Sheriff. 

I.  Office. — Resignation  ofj-^K  written  re^gnation  of  an  office,  to  take  immedi- 
ate effect,  when  transmitted  by  the  oim:er  to,  and  received  by,  the  officer 
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or  authority  appointed  to  receive  it,  cannot  be  withdrawn,  and  there  is 
then  a  vacancy  in  the  office.       7!ke  Stale,  ex  reL  Lockhart^  v.  Hauss,  105 

3.  Same^'^Skeriff. — A  written  resignation  of  the  office  of  sheriff,  to  take  imme- 
diate effect,  cannot  be  withdrawn  after  it  has  been  received  by  the  governor, 
even  with  the  governor's  concurrence.  Ibm 

PARTIES. 

See  Railroad,  3;  Supreme  Court,  i,  2;  Witness. 

Discharge  in  Bankruptcy,-^ Pleading. — ^Where  an  obligation  is  joint,  all  the 
makers  are  necessary  parties  to  an  action  thereon ;  and  though  one  of  the 
joint  makers  of  a  promissory  note  may  have  received  a  discharge  in  bank- 
ruptcy, yet  such  a  discharge  being  a  personal  privilege  which  must  be 
pleaded,  he  is  a  necessary  party  to  the  action  on  die  note. 

Jenis  V.  Opp,  Adnirj  loS 

PARTITION. 

See  Will,  7.  '' 

Pleading,-^Axi  answer  in  a  partition  proceeding  alleging  that  real  estate 
bclonfring  to  the  defendant  was  exchanged  for  the  real  estate  sought  to  be 
partitioned,  and  that  the  title  to  the  latter  real  estate  should  have  been  made 
to  the  defendant,  and  alleging  that  the  title  was  held  in  trust  for  the  defend- 
ant, is  j^ood  on  demurrer,  though  it  does  not  particularly  describe  the  real 
estate  of  the  defendant  which  was  exchanged  for  the  real  estate  in  question. 

Davis  et  ux,  v.  Davis  et  al.,  56 

PARTITION  FENCE. 

See  Demand,  2. 

PARTNERSHIP. 

I.  Part  Payment  by  one  Partner, — Effect  of , — Consideration, — Principal  emd 
Surety, — Two  partners,  owing  debts  and  having  assets,  dissolved  part- 
nership, and,  by  a|;reement,  one  partner  was  to  retain  all  the  assets,  and  pay 
all  the  debts,  and  manage  and  close  up  the  business.  The  partner  who 
had  withdrawn  from  the  management  of  the  business,  desiring  a  discharge 
from  further  personal  liability  on  a  certain  note  made  by  said  firm  and  held 
by  one  of  the  creditors  thereof,  acquainted  such  creditor  with  the  facts  of 
the  partnership  arrangement,  and  proposed  to  pay  him  one-half  the  amount 
of  said  note,  the  creditor  to  relieve  him  from  further  liability  and  look  to 
the  effects  in  the  hands  of  the  former  partner  and  to  such  partner  person- 
ally for  the  other  half;  which  proposition  the  creditor  accepted,  and  one- 
half  the  amount  of  said  note  was  then  paid  accordingly. 

ffeldf  that  such  part  payment  was  not  a  sufficient  consideration  for  the  promise 
to  release  the  party  making  it  as  to  the  remainder. 

Held,  also,  that  the  arrangement  between  the  partners  and  the  part  payment  of 
the  note  did  not  so  change  the  relations  between  the  former  partners  as  to 
make  the  one  who  made  part  pa3rment  a  surety  for  his  former  partner  for 
the  payment  of  the  residue,  so  as  to  bring  them  within  the  provisions  of 
the  statute,  sees.  672,  673,  pp.  306,  307,  308,  2  G.  &  H.  To  enable 
a  party  to  proceed  under  that  statute,  it  may  be  laid  down  as  a  general  rule 
that  he  must  have  been  a  surety  at  the  inception  of  the  contract. 

lieldf  also,  that  if  the  statute  governing  principals  and  sureties  did  apply,  a 
notice  from  the  surety  to  the  creditor,  that  **  if  you  think' '  such  surety  **in 
any  way  liable,  you  will  take  notice  to  proceed  accordingly  and  l^ally," 
did  not  conform  to  the  statute,  so  as  to  require  the  creditor  forthwith  to 
sue  on  the  note.  Fensler  v.  Pratker,  119 

3.  Agreement  between  Partners, — Two  partners,  being  indebted,  dissolved  the 
partnership,  and,  by  agreement^  one  received  all  the  assets  and  was  to 
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pay  an  the  debts ;  and  he  failing  to  pay,  the  other  was  compelled  by  legal 
proceedings  to  do  so. 
Hekt^  that  the  latter  could  recover  from  the  former  the  amount  so  paid. 

HinkU  V.  Reid^  390 

PATENT. 

See  CoNsnruTioNAL  Law. 

PLEADING. 

See  City,  5;  Corporation,  i,  2;  Decedents'  Estates,  4;  Falsb  Imprison- 
ment, 4,  6;  Injunction  i;  Insurance,  i  ;  Justice  of  the  Peace;  Mau- 
aous  Prosecution,  7 ;  Negligence,  1,2;  Parties  ;  Partition;  Principal 
AND  Surety,  10,  ii,  12,  13,  15 ;  Promissory  Note,  3 ;  Replevin,  3, 4, 5 ; 
Trespass,  i. 

I.  Representations, — Opinion, — An  answer  to  a  suit  upon  a  promissory  note, 

alleging  that  the  note  was  given  in  consideration  of  the  assignment  of  a 
patent  right,  that  the  payee  exhibited  letters  patent  and  a  model  of 
the  machine  patented,  and  claimed  that  the  machine,  if  properly  con* 
structed,  would  do  its  work  well,  etc.,  and  that  the  defendant  relied  on 
the  representations,  and  when  the  machine  was  properly  constructed  and 
fairly  tested,  it  failed  to  produce  the  result  claimed  for  it,  and  was  of  no 
value,  was  held  bad  on  demurrer.  Hunter  et  at,  v.  McLaughlin^  38 

3.  Same. — As  the  answer  did  not  show  that  the  payee  had  ever  made  and  used 
a  machine,  made  after  the  model  and  letters  patent,  or  that  he  represented 
to  the  defendant  that  he  had  made  and  used  such  a  machine,  the  state- 
ments made  were  nothing  more  than  a  mere  expression  of  opinion,  which, 
for  aught  that  appeared,  the  payee  might  have  honestly  entertained.        Jb. 

3.  Cross  Complaint, — ^A  cross  complaint  can  only  relate  to  the  matters  in  ques- 

tion in  the  original  complaint  lb. 

4.  Complaint, — A  complaint  must  show  a  cause  of  action  in  favor  of  all  those 

who  unite  as  plaintiff.  Maple  et  al,  ▼.  Beack^  51 

5.  yudgment, — ^Where  a  judgment  is  the  foundation  of  an  action,  a  copy  of 

it  need  not  be  filed  with  the  complaint  Hinkle  v.  Reid^  390 

6.  Conditions  Precedent, — Rule  at  Common  Law. ^^\t  common  law,  in  pleading 

a  condition  precedent,  if  there  be  anything  specific  or  particular  in  the  thing 
to  be  performed,  though  consisting  of  a  number  of  acts,  performance  of  each 
must  be  particularly  stated.         The  Home  Ins,  Co,  of  N,  Y,  v.  Duke^  418 

7.  Same, — Rule  Under  the  Code, — The  code  (2   G.  &  H.  108,  sec.  84)  pro- 

vides that  in  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  sufficient  to  allege  generally  that  the  party  has  performed  all  the 
conditions  on  his  part.  lb. 

8.  Same, — ^In  pleading  performance  of  a  condition  precedent,  if  a  party  does 

not  make  the  ^neral  allegation  authorized  by  the  code,  but  undertakes 
to  make  a  specific  allegation  of  performance,  he  must  make  it  with  the 
particularity  and  strictness  required  by  the  rules  of  the  common  law.    lb, 

9.  Tender, — In  pleading  an  offer  to  perform  an  agreement  to  pay  the  value  of 

the  pasturage  of  a  horse  until  a  certain  time,  it  is  not  sufficient  to  say 
that  a  certain  sum  of  money  was  tendered,  without  averring  that  it  was  a 
sufficient  or  reasonable  compensation.  Bailey  v.  Troxell^  432 

10.  Paragraph, — Each  paragraph  of  a  pleading  must  be  perfect  and  complete 
within  itself,  and  defective  allegations  in  one  paragraph  cannot  be  aided 
by  reference  to  another.  Silvers  v.  The  Junction  R,  R,  Co.  et  al.,4^^ 

II.  Jiemurrer, — Where  an  answer  of  general  denial  is  pleaded,  it  is  not  error 
for  which  a  cause  will  be  reversed  to  sustain  a  demurrer  to  a  paragnmh 
of  answer  containing  only  such  facts  as  are  admissible  in  evidence  under 
the  general  denial.  The  O,  6*  M,  R,  IV,  Co.  v.  Hemberger^  462; 

Wilson  et  al.  v.  Root  et  al,,  486 
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PRACTICE, 

See  Bnx  of  Ekcsptxons;  Instructionsto  Juhy;  New  Trial;  SunxME 

Court. 

1.  Appearance, — Summmsj^^ServUe  o/.-^Wawer^lt  is   too  late,  after  an 

appearance  has  been  nude  to  an  action,  to  object  to  the  sununons  or  the 
service  thereof.  Tke  Adanu  Express  Co,  ▼.  HiU^  157 

2.  Special Finding,'--'^Nhesi  a  party  desires  to  object  to  the  condnsions  of  law 

upon  a  special  finding  by  the  court,  he  should  except  to  such  condn- 
sions  of  law;  a  motion  for  judgment  on  the  speqal  finding  in  favor  of  the 
party  against  whom  the  finding  is  made  presents  no  question  for  review  in 
the  Supreme  Court.  Lynch  et  al.  ▼.  Jennings^  276 

3.  MoHm,'-^BiU  of  £xcepfions,~^Moidons  to  strike  out  portions  of  {headings,  to 

reject  pleadings,  or  to  require  the  separation  of  the  same  into  distinct  para^ 
graphs,  are  unavailing  on  appeal  to  the  Supreme  Court,  unless  incorporated 
mto  the  record  by  biU  of  exceptions.  ^» 

4.  Evidencc-^ObJeetum  io.^Moiwnf>r  New  Tria/.-^On  appeal,  in  order  to 

raise  the  question  of  the  admission  of  improper  evidence,  the  attention  or 
the  court  below  must  have  been  called  to  the  improper  evidence,  and  it  is 
necessaiy  to  point  it  out  in  the  motion  for  a  new  trial. 

AtcDia  ▼.  Gimn  et  al,^  315 
5«  Supreme  Court, — Demmrrer. — ^Where  no  demnrrer  is  in  the  record,  this 
court  cannot  say  that  any  was  filed  assigning  as  cause  that  the  con^ilatnt 
does  not  state  facts  suffident  to  constitute  a  cause  of  action. 

Bur^  ▼.  Levis f  349 

6.  Weight  of  Evidence. — ^A  judgment  will  not  be  reversed  simply  because  the 

verdict  was  against  the  weight  of  evidence.  i^. 

7.  Bill  of  Exceptionsf^li  a  party  seeks  to  take  advantage  of  a  ruling  in  admit- 

ting, refusing  to  admit,  or  striking  out,  or  refusing  to  strike  out  evidence, 
the  evidence  concerning  which  the  ruling  has  been  made  must  be  pre- 
sented in  the  record.  Nudd  et  al,  v.  HoUowc^^  366 

8.  Dismissal  Pending  Motion  for  New  THo/l— While  a  motion  for  a  new  trial 

is  pending,  it  is  error  to  call  the  caase  for  trial  and  dianiss  it  for  want  of 
prosecution.  Bumside  v.  Enms^  ^11 

9.  Pleadisfg, — Trial, — ^If  a  demnrrer  to  a  bad  paragraf^  of  a  complaint  has 

been  overruled,  and  the  record  does  not  show  tiiat  the  trial  was  had 
exclusivdy  under  a  good  paragraph,  the  judgment  will  be  reversed. 

Bailey  y.  7Voxell,^yz 

10.  yndsment  withotU  Disposal  of  /fjif^.— There  cannot  be  a  $nal  judgment 

"^i^'*''^J^°?L',P^"^'^  wlule  there  is  one  good  patagiaph  of  a  reply 
undisposed  of  by  demurrer  or  tnal. 

Silvers  v.  7^  yUnction  R.  R.  Co,  etaL.  435 

11.  Appearof^, — Default, — TVial. — Where  a  defendant  appears  and  files  an 
answer  of  set-off,  he  may  take  a  rule  upon  the  plaintiff  to  reply,  and  on  fail- 
ure to  reply,  judgment  may  be  taken  for  the  defendant  for  want  of  a  reply ; 
bat  if  the  defendant  abandons  his  defence,  and  does  not  appear  at  the  trial  until 
he  is  defaulted,  he  waives  his  right  in  this  respect,  and  the  trial  may  pro- 
ceed as  if  the  matters  alleged  in  the  answer  had  been  denied. 

•  Aston  V.  Wallace,  468 

12.  Exception  to  Finding, — ^Where  there  is  no  spedal  finding  by  the  comt 
according  to  section  341  of  the  code  (2  G.  &  H.  207),  a  mere  exception  to 
the  finding  of  the  court,  noted  by  the  clerk,  does  not  put  a  question  upon 
the  record  to  be  reviewed  by  the  Supreme  Court 

Brown  et  a*,  v.  Brown,  474 

13.  Special  Finding, — ^Where  the  court,  the  record  not  showing  it  to  have 
been  requested  by  either  party,  finds  the  facts  specially  and  states  con- 
dusions  of  law  thereon,  a  motion  for  a  new  trial  can  raise  no  question  for 
review  as  to  the  correctness  of  such  oondusions.       Rose  v.  Du$uant  51a 
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14.  ItUerrogat»iis  to  J^^^-^The  statute  authomes  flie  propoimdiiig  of  inter- 
rogatories to  be  answered  by  the  jury,  only  where  tnere  is  to  be  ^general 
verdict  Hopkins  et  ux,  y.  Stanley  et  a/,,  553 

15.  Special  ^^ri/f^.— Either  party  may  demand  a  special  verdict,  and  when 
demanded,  the  ioiy  are  to  find  the  facts  only,  leaving  judgment  thereon 
to  the  court.  In  such  case,  it  is  the  right  of  each  party  to  draw  up  in 
proper  form,  to  be  submitted  to  the  jury,  a  statement  of  such  facts  as  he 
conceives  the  evidence  establishes.  The  jury  may  adopt  either  the  one  or 
the  otiier,  if  in  their  judgment  the  evidence  justifies  it,  or  they  may  adopt 
either  flie  one  or  the  other  in  part  and  xeject  part,  as  the  evidence  may 
require,  or  they  may  reject  both  and  make  a  statement  of  facts  which  they 
find  to  have  been  proved.  Ji* 

f6.  Sdme^-''Vfherc  a  special  verdict  is  demanded,  and  the  jparties  do  not  olject 
to  the  propounding  of  interrogatories  covering  the  material  facts  in  the  case, 
but  assume  that  such  is  the  correct  practice,  by  preparing  and  submitting 
interrogatories,  they  may  be  deemed  to  have  waived  the  finding  of  a  special 
verdict  in  the  usual  form.  Ji* 

17.  Interrogatories  to  Jury, — ^Where  intenrqgatories  are  propounded  to  a  jury 
which  mvolve  a  finding  of  facts  material  to  a  correct  decision  of  the  cause, 
the  answers  must  be  positive  and  certain.  Answers  expressing  only  the 
inclination  of  the  minds  of  the  juxy,  as  to  say,  "we  thiiik .not,"  etc,  are 
insufficient  and  too  uncertain  to  base  a  judgment  upon.  lb, 

PRINaPAL  AND  AGENT. 

See  Corporation,  3, 

PRmaPAL  AND  SURETir. 

See  MoRTOAGB,  4;  Partnership,  i  ;  Shsriff,  2, 4;  Subrogation,  3. 

I.  Married  Woman^'^Promissory  ^Totej^^Vthiere  there  is  no  ftand,  duress,  deceit,, 
or  violation  of  law  or  public  policy  on  tiie  part  of  the  payee,  in  procuring- 
the  execution  of  a  promissory  note,  the  sureties  of  such  note  are  'liable,, 
although  the  prindpsd  be  not ;  as  where  the  principal  is  a  married  woman* 

Davis  it  at,  v.  Stoats,  103 

S.  CMi^rii^M/fi0M.-«-Cemplaint  by  A.  against  B.  and  C.  for  contribatioo,  alleging 
that  D,,  for  the  purpose  of  negotiating  a  loan  from  a  bank  in  Lafayette, 
made  his  promissoiy  note  signed  by  himself  as  principal  and  said  A.  as 
surety,  payi^  at  a  bank  in  New  York ;  that  D.  presented  said  note  to  said 
B.  and  C,  who  severally,  in  order,  indorsed  it  as  accommodation  indorsers 
thereon  4Uid  as  co-sareties  with  him,  the  said  A.;  that  A,,  B.,  and  C.  had  npt 
any  actual  interest  in  the  note  or  the  loan  sought  to  be  secured  thereby ;  (hat 
it  was  signed  by  said  A.  and  indorsed  by  said  B.  and  C,  to  enable  D«  to 
procure  a  loan ;  that  D.  discounted  and  sold  the  note  to  the  bank  of  Lafay- 
ette; that  it  was  not  paid  at  maturity;  that  the  bank  brought  suit  and 
recovered  judgment  against  all  the  parties  to  the  note ;  that  execution  was 
issued  and  levied  upon  the  property  of  said  A.,  and  he  was  compelled  to 
pay  the  judgment;  that  the  principal  maker  was  insolvent. 

Held,  mil  no  action  could  be  maintained  bv  the  indorsee  of  the  note  against  B. 
and  C.  as  co-sureties.  The  terms  of  the  writing  and  the  indorsement  fixed 
the  liability  of  each  signer,  so  as  to  render  it  unchangeable  by  parol  evidence 
in  such  action.  Jb, 

Heldy  also,  that  as  between  the  parties  who  executed  the  paper  before  it  had  bean 
negotiated  or  delivered  by  the  principal,  the  real  character  of  the  transaction 
migfat  be  shown  by  parol.  lb. 

UUd,  abo,  that  the  allegations  in  the  cmnplaint  were  tnflkieot  todiow  Ae  real 
fharartfr  of  the  transaction  and  the  liabilitiA  of  Ae  pflrtiet  to  each  other 

Vol.  XLm.— 40 
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snd  that  an  issue  of  h£t  oonld  be  fonned  between  them»  as  to  -wbdiba 
they  were  or  were  not  oo-sareties  as  ayerred  in  the  oomplaint. 

Harshtnan  y.  Armstrong  et  al.^  126 

3.  Externum  of  Time, — Where  there  is  an  extension  of  time,  for  a  definite 

period,  by  the  payee  to  the  principal  of  a  piomissoiy  note,  for  a  yaloaUe 
consideration,  widioat  the  consent  of  the  surety,  the  surety  is  dischaiged. 

Sitrvis  T.  Ifyatt,£jc'r,  163 

4.  Same, — Pro^payment  of  Interestj^^'Fioai  the  payment  of  interest  in  adyance, 

by  &e  maker  tt>  the  bolder  of  a  promissory  note,  whether  at  the  rate  speci- 
fied in  the  note,  or  at  a  higher  rate,  and  the  receipt  thereof  by  the  holder 
as  interest,  an  agreement  is  implied  to  extend  the  time  of  payment  daring 
the  period  for  which  interest  is  thus  paid.  79. 

5.  Same, — Externum  of  Time  Indefinitely, — ^Where  there  is  an  agreement  lor 

the  extension  of  time  of  payment  of  a  promissoiy  note  generally,  for  no 
definite  time,  and  interest  has  been  paid  in  pursuance  of  sudh  agreement, 
but  not  in  adyance,  there  is  no  implied  agreement  to  extend  the  time  of 
payment  for  any  paiticular  length  of  time,  and  the  surety  is  not  dischaiged. 

R. 

6.  iSMt^^-On  a  note  dated  March  7th,  1859,  payable  twelye  months  alter 

date,  with  interest  at  the  rate  of  six  per  cent,  the  receipt  of  an  increased 
rate  of  interest  and  indorsement  of  payment  of  such  interest  on  the  note  as 
follows :  «  March  7th,  i860,  interest  paid  up  to  this  date,"  did  not  opcnte 
as  an  agreement  for  an  extension  of  the  time  of  payment.  Ih, 

7*  Promissory  Note. — Additional  Surety, — Alteration. — Adding  a  name  to  a 
note  as  an  additional  surety,  with  the  assent  of  the  pay^,  and  with  the 
assent  and  at  the  request  of  the  perronal  representatiye  of  the  original 
surety,  and  with  the  agreement  that  the  estate  should  not  be  released,  was 
not  such  an  alteration  as  would  release  the  estate  of  the  original  surety. 

Voiies  y.  Green,  Adm^r,  374 

&  Interest, — Extension  of  Time  of  Payment, — ^Where  interest  has  been  paid  in 
advance,  under  an  amement  to  extend  the  time  of  payment  of  the  princi> 
pal  delit,  it  is  not  of  any  importance  in  a  suit  against  a  surety  that  the 
rate  of  interest  paid  was  greater  than  the  legal  rate. 

Hamilton  y.  Winterrowd  et  aJ^  393 

9.  Same. — Implied  Agreement  to  Forbear, — If  a  creditor  receives  of  his  dditor 
interest  on  his  debt  in  advance,  the  law  implies  from  such  transaction 
an  agreement  of  forbearance  during  the  time  for  which  such  interest  is 
paid  m  advance,  unless  there  is  an  agreement  to  the  contcaiy.  An  agree- 
ment  for  forbearance  need  not  be  express.  J9. 

la  Pleading. — It  is  sufficient  to  state  in  a  pleading  facts  from  which  the  law 
implies  an  agreement,  without  in  terms  averring  the  agreement.  IB, 

II.  Same, — In  a  suit  on  a  note,  though  an  answer  by  a  surety  allege  that  the 
time  of  payment  of  the  note  was,  for  a  valuable  consideration,  extended 
for  six  months,  without  the  surety's  Icnowledge  or  consent,  and  the  Huts 
alleged  are  such  that  the  law  will  imply  an  extension  of  time  for  a  shorter 
period,  the  answer  will  be  good  on  demurrer.  /I. 

13.  Same. — In  an  action  on  a  promissory  note,  an  answer  by  sureties  alleging 

that  at  the  maturity  of  the  note  the  creditor,  without  the  knowledge  or 

.        consent  of  the  sureties,  received  of  the  debtor  a  certain  sum  of  money, 

}        being  "  the  interest  then  due  and  the  interest  in  advance  for  six  months^" 

i        and  extended  the  time  of  payment  of  said  note  six  months,  is  good,  though 

the  sum  alleged  to  have  been  pdd  would  not  more  than  cover  the  amount 

of  interest  that  appeared  to  be  due  at  the  date  of  the  payment;  the  answer 

not  showing  but  tnat  a  part  of  the  accrued  interest  had  bef<He  that  time 

been  paid.  Hamilton  V.  Winterrowd  et  al.,  39S 

13.  Same.'-^tk.  a  suit  on  a  note,  an  answer  by  a  surety,  alleging  that  the  plaintiff 
agreed  with  the  principal  debtor  without  the  knowledge  and  ransmt  of 
said  surety,  that  if  the  debtor  would  pay  interest  in  advance  at  the  tsiat  of 
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twelve  per  cent  per  anniimy  UieplaiQtiff  would  extend  the  time  of  payment 
for  ninety  days,  and  that  said  debtor  did  pay  said  interest  at  twelve  per 
cent,  per  annum  for  ninety  days  and  plaintiff  did  give  such  extension, 
sufficiently  showed  that  the  interest  was  paid  in  advance,  and  was  a  good 
answer.  Hamilton  v.  Winterrowd  et  ai.,  401 

14.  Extensum  of  Time. — Promise  of  Surety  after  Extension. — ^Where  the 
payee  of  a  note  has,  for  a  good  consideration,  given  an  extension  of  the 
time  of  payment  to  the  principalt  without  the  consent  of  the  surety,  a  prom- 
ise afterward  made  \rf  tne  surety  to  pay  the  debt,  made  in  ignorance  of  the 
fact  that  the  time  of  payment  had  been  extended  by  the  payee,  is  not 

'   binding  on  the  surety.  Montgomery  v.  Jaamilton  et  al,^  451 

15.  Same. — Complaint  to  Review.— ^ A.  complaint  by  a  surety  to  review  a 
judgment  rendered  upon  a  promissoiy  note,  and  to  restrain  the  levy  of 
an  execution,  alleging  that  he  suffered  judgment  to  go  by  default,  not 
knowing  that  he  had  any  defence  to  the  action,  but  that  since  the  execution 
issued,  he  had  for  the  first  time  learned  that  the  payee  of  the  note  had,  on 
divers  occasions,  taken  interest  in  advance  and  extended  the  time  of  pay- 
ment to  the  principal,  without  die  knowledge  of  the  surety,  was  held  good. 

PRIVATE  ROAD. 

1.  Petition, — Land'Owners, — In  an  action  to  recover  damages  and  to  restrain 

the  defendant  from  tearing  down  fences  and  opening  a  private  road  through 
the  land  of  the  plaintiff^  the  name  of  the  plaintiff  l^ing  mentioned  in  the 
petition  for  the  road; 
Heldf  that  the  plaintiff  could  not  attack  the  validity  of  the  proceedings  to 
establish  the  road  on  the  ground  that  the  names  of  all  the  owners  of  lands 
over  which  the  road  was  to  pass  were  not  mentioned  in  the  petition. 

WUdv,  Deig  et  al^  455 

2.  Same, — Notice, — yurisdiction.-^That  notice  has  been  given  of  a  petition  for 

the  opening  of  a  private  road,  is  a  jurisdictional  fact  that  must  be  proved, 
before  the  board  of  commissioners  can  act  on  the  petition ;  and  if  the  rec- 
ord shows  a  finding  that  due  notice  was  given,  it  is  conclusive.  3. 

3.  Same. — Constitutional  Law.-^Eminent  Domain.^^The  statute  authorizing 

the  location  of  private  roads,  as  far  as  it  provides  for  the  exercise  of  the 
right  of  eminent  domain  to  establish  them,  is  unconstitutionaL  3, 

PROMISSORY  NOTE. 

See  Action;  Cokstitutional  Law;  Pkinopalamd  Surbty,  7. 

1.  Payable  in  Bank.-^K  ^missory  note  payable  "  at  the  bank  in  Delphi** 

is  not  negotiable  as  an  inland  bill  of  exchange. 

Porter  et  at.  v.  ffoUoway,  35 

2.  Same. — Evidence,'— '^NhfAaer  or  not  a  note  u  payable  in  a  bank  in  the  State 

must  appear  on  the  face  of  the  note,  and  cannot  be  ascertained  or  shown 
by  extrinsic  evidence.  Ji, 

3.  Pleading. —  IVant  of  Consideration, — To  a  suit  brought  by  an  indorsee  of  a 

note  payable  in  bank,  a  general  answer  of  want  of  consideration,  and  that  such 
want  of  consideration  was  known  to  the  plaintiff  when  he  procured  the 
assignment  of  the  note  from  the  payee,  is  sufficient. 

Hunter  et  aL  ▼.  McLaughlin^  38 

PROSECUTING  ATTORNEY. 

See  EviDBNCE,  7. 

RAILROAD. 

See  CoKFOKATiON,  3 ;  Evtobncb,  8, 12. 

\m  Tax  to  Aid  in  Construction. — Where  the  county  commissioners,  on  a  proper 
petition,  ordered  an  election  to  be  held  in  a  township  of  the  county,  to  deter- 
mine whether  an  i^ipropriation  ihould  be  made  by  the  township  to  aid  in  the 
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construction  of  a  railroad,  and  the  elecdoD  "was  held,  and  resulted  m  favor 
of  the  appropriation;  and  afterward  the  boundary  line  between  the  town- 
ship voting  to  make  the  appropriation  and  an  adjoining  township  was 
changed,  so  as  to  detach  from  the  latter  a  strip  of  land  one-half  a  mile 
wide  and  annex  the  same  to  the  former ;  and  the  railroad,  after  the  vote 
was  so  taken,  was  located  and  built  iti  and  through  the  strip  of  teiiitoiy  so 
annexed,  without  passing  into  or  through  the  lerritoiy  whica  constituted  the 
township  at  the  time  the  vote  was  taken; 

J/eUf  that  no  tax  to  aid  in  the  construction  of  tiie  railroad,  as  it  was  located 
and  built,  was  authorized  to  be  levied  by  fi>e  vote  taken. 

Mf/df  also,  that,  to  authorize  the  levy,  the  ixMid  should  be  buik  within  the  terri- 
toiy  of  the  township  as  it  existed  A  the  time  the  vole  was  taken. 

AMs  €t  aLf.  WJdhuy  et  al,,  83 

2.  Fences. — Kitting  Cattle, — ^Railroad  companies  are  not  required  to  fence  their 

tracks  at  stations  and  sidings  where  freights  or  passengers  are  received  or 
discharged ;  nor  are  they  liable  to  pay  for  cattle  that  may  wander  upon  the 
track  at  such  places,  and  be  killed  without  negligence  on  the  port  of  the 
company.  Tht  I,  ^  St,  L.  R.  R,  Co,  v.  Christy  143 

3.  Killing  Animals, ^-^Parties, — ^Under  the  statute,  the  company  owning  a  rail- 

road is  liable  for  stock  killed  by  a  train  on  such  road,  without  reference  to 
the  company  or  peraons  who  may  have  been  nmning  the  locomotive  or 
cars  that  caused  the  injury ;  and  sucb  company  owning  the  road  may  be 
sued  alone.         TTie  Pt.  fT.,  M*^  &*  C,  R.  R.  Co,  v.  Hinehamgh  tt  al.^  354 

4«  Same, — Contributory  Negligence, — ^If  the  owner  of  a  cow  knowingly  per- 
mits her  to  ran  at  large  in  the  vicinity  of  a  railroad,  where  it  is  not  required 
by  law  to  be  fenced,  and  she  strays  upon  the  track  and  is  killed,  it  not 
appearing  that  the  killing  is  wilfully  done,  the  railroad  company  will  not  be 
liable,  (boagh  the  owner  may  not  have  known  that  the  railroad  was  com- 
pleted. The  7.9  M,^  &*  I,  R,  R.  Co.  r.  Adorns^  402 

5.  Summons.  —  Sen/ice,  —  In    an    action    against    a    railroad    company    to 

recover  the  value  of  stock  killed,  a  return  of  the  summons^  **  Served 
by  reading  to"  A.,  "who  is  the  local  freight  agent  of  said  defendant, 
at  the  city  of,"  etc.,  does  not  show  good  service  under  section  30  of  tibe 
code.  The  T,  ^,  6;*  tK  R.  IV.  Co.  v.  Obmk,  405 

6.  Same. — Statute  Construed, — Section  30  of  the  code  contemplates  cases  where 

a  corporation,  company,  or  an  individual  has  an  office  or  agency  in  the 
county  for  the  transaction  of  business,  and  the  suit  grows  out  of,  or  is 
connected  with,  the  business  of  such  office  or  agency.  li, 

7.  Same. — Section  36  of  the  code  designates  three  classes  of  officers  or  agents 

of  corporations,  upon  whom  process  may  be  served;  6rst,  chief  officeis; 
second,  officers  of  secondary  rank ;  third,  any  persons  authorized  to  trans- 
act business  in  the  name  of  the  corporation.  li. 

8.  Same.-^li  no  officer  of  the  first  or  second  class  can  be  found,  the  service 

may  be  upon  an  agent  or  person  of  the  third  class.  If  the  service  is  iqxsn 
an  officer  or  person  of  the  second  or  third  class,  it  must  i^pear  by  the 
return  that  the  officer  or  officers  of  the  higher  grades  were  not  found  in  the 
county.  lb, 

9.  Same. — Under  the  act  of  March  4th,  1853  (note  to  2  G.  &  H.  62),  as  amended 

(Acts  Special  Session,  t86i,  p.  78),  the  persons  who  may  be  served  with 
process  against  a  corporation  whose  principal  office  is  not  in  this  State  are 
all  of  one  grade,  and  service  on  any  one  of  them  is  good  without  refer- 
ence to  whether  others  are  found  or  not.  Ih. 

xa  Same, — General  A^ent, — ^A  local  freight  agent  is  a  general  i^rent  of  a  rail- 
road corporation  within  the  meaning  of  the  above  act,  and  service  on  such 
affent  is  good,  though  there  be  a  superintendent  of  the  road  and  a  director 
of  the  company  residing  in  the  county,  and  conductors  daily  passing  on  the 
trains.  Ih* 

II.  Kitting  Stock.-~^Ftn€it^l\iaX  a  place  on  a  laiiioad  whcve  an  animal  it 
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killed  is  ^thia  a  cltfj  is  not  sufficient  to  excuse  the  company  finom  fencing 
the  road.  Jb. 

IX  Same. — ^z/M&wftf.— The  plaintiff  in  a  suit  against  a  railroad  company  for 
killing  an  animal  may  show  that  after  the  killing  the  company  repaired  and 
built  a  fence  at  the  point  where  the  injury  occurred,  for  the  purpose  of 
showing  that  the  company  regarded  the  {dace  as  one  that  might  legally  be 
fenced.  Jb, 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

1.  Insanity  tif  Grantor. — In  a  suit  for  the  recovery  of  real  property,  where 

the  complaint  was  in  the  statutory  form  and  the  defendant  pleaded  the  gen- 
eral dewaly  the  plaintifis  proved  that  they  were  the  legal  heirs  of  a  deceased 
former  owner  iH  the  land,  and  the  defendant  claimed  title  under  a  deed 
made  by  the  ancestor  of  the  plainti£&. 
Htld^  that  it  was  competent  for  the  plaintifis  to  introduce  evidence  to  show  that 
«     their  ancestor  was  insane  when  he  executed  the  deed. 

Brown  et  al,  v.  Freed  et  al.^  253 

2.  Same. — Titie.-^'Tht  title  of  the  heirs  in  such  case  is  legal,  and  not  equita- 

ble ;  the  deed  of  the  insane  ancestor,  being  void,  conveys  no  title,  and  his 
heirs  take  the  legal  estate  by  descent.  Jb, 

RECEIVER. 

See  Insolvent  Debtov.,  3. 
RECORD. 

Court. — Power  over  Record. — Courts  have  full  and  complete  control  of  the 
record  of  their  proceedings  during  the  entire  term  at  which  such  proceedings 
have  been  had;  and  during  such  term  the  court  may  for  good  cause  correct, 
modify,  or  vacate  any  of  its  judgments ;  and  where  the  record  does  not 
disclose  » upon  what  ground  the  court  acted  in  correcting,  modifying,  or 
vacating  a  judgment,  the  Supreme  Court  will  presume  that  it  was  done 
for  a  good  and  valid  reason.  Bnrmide  v.  £nmis,  41 1 

REPEAL  OF  LAW. 

See  Cribonal  Law,  i,  4. 

REPLEVIN. 

I.  Part  doner  of  Chattel* — One  part  owner  of  a  chattel  cani 

action  against  the  other  part  owner  or  part  owners  to  recover  pua:>ession 
thereof.    One  has  as  much  right  to  the  possession  as  the  other  or  others. 

Mills  et  al,  v.  MaloU  et  al.,  248 

3.  Same* — ^A  defendant  in  an  action  to  recover  possession  of  a  chattel,  who  is 

a  part  owner  with  the  plaintiff,  cannot  in  his  answer  claim  and  have  judg- 
ment for  the  possession  of  the  part  owned  by  such  defendant;  nor  is  it 
proper  in  such  action  to  render  judgment  for  the  value  of  such  part  if 
possession  be  not  given  by  the  plaintiff  lb. 

3.  Pleading, — In  an  action  to  recover  the  possession  of  personal  property,  the 

general  denial  is  a  good  answer.  Property  in  the  defendant  and  another 
IS  also  good,  but  unnecessary  when  the  general  denial  is  in. 

Thompson  et  al,  v.  Sweetser  et  al.,  3x2 

4.  Same* — Property  in    Stranger.-^Parties. — Arrest    of  Jttdgtnent. — In   an 

action  to  recover  possession  of  personal  property,  where  property  in  a 
stranger  is  pleaded,  or  where  the  evidence  shows  property  in  a  stranger,  it 
is  not  necessary  that  such  person  should  be  a  party  to  the  action,  nor  is  the 
£ulure  to  make  such  person  a  party  ground  for  arrest  of  judgment         lb. 
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5.  Same, — Qmplaint^ — A  camplamt  in  repleyin  that  does  not  aDcg^  Ofwa* 
ership  of  the  property,  but  only  allq^es  a  promise  of  the  defendant  to  vest 
the  ownership  in  the  plaintiff  on  certain  conditions  being  complied  widi, 
is  bad.  Bailey  y,  THucrZ^  432 

REPLEVIN  BAIL. 

1.  AUestaii&n  by  justice  of  the  Peace, — ^An  undertaking  of  replerin  bail,  apon 

a  judgment  rendered  by  a  justice  of  the  peace,  is  void,  if  not  attested  by 
I        the  justice.    Downey,  C.  J.,  dissented. 
^  JUouglandet  al.  v.  the  Stale,  ex  rel,  McCool^  537 

2.  Constable. — Suit  on  Bond, — In  a  suit  upon  the  bond  of  a  constable,  where 

the  only  breach  all^d  is  a  failure  to  Ic/y  upon  the  property  of  the  refderin 
bail,  if  the  undertaking  of  replevin  bail  be  void,  there  can  be  no  reco\-exy. 

lb. 

RESIDENCE. 

See  Summons. 
ROAD. 

See  PuvATB  Road. 

RULE  OF  COURT. 

"    preme  Court.  .  See  BuRDicK  v.  Hunt  et  AL.,  3^^. 
Rule  19  of  Supreme  Court,    See  RUDISILL  v.  Edsaix,  376; 
Montgomery  v,  Hamilton,  45a 

SEDUCTION. 

Evidence, — Mitigation  of  Damages, — In  an  action  for  the  seduction  of  the 
plaintiff's  wife,  it  is  competent  for  the  defendant  to  prove,  under  an  answer 
of  general  denial,  in  mitigation  of  damages,  that  owing  to  the  wicked 
and  depraved  disposition  of  the  plaintiff,  he  and  his  wife,  before  the  alleged 
improper  intimacy,  lived  unhappily  together,  that  the  plaintiff  frequently 
cursed,  abused,  and  struck  her,  and  a&ut  three  years  before  their  final 
separation,  drove  her  from  his  home,  under  threats  of  killrng  her. 

Coleman  v.  Wkile^  419 

SET-OFF. 

See  MORTCSAGB,  i. 

SHERIFF. 
See  OpncB  and  Ofhcer,  i,  2. 

1.  Acts  of  Deputy  f^K  sheriff  is  liable  for  the  acts  of  his  deputy  ot  jailer 

withm  the  scope  of  his  authority.  Boaz  et  al,  v.  Tate,  60 

2.  Or^erpayment  to, — An  overpayment  to  a  sheriff  on  an  execution,  under  a 

threat  to  levy  if  the  sum  demanded  be  not  paid,  is  not  a  voluntary  pay- 
ment, but  money  obtained  by  the  sheriff  '*  by  virtue  of  his  office ;"  and  in 
a  suit  on  his  official  bond  to  recover  such  overpayment,  his  sureties  arc  lia- 
ble. Snell  V.   The  State,  ex  rel,  Keller  et  oL,  359 

3.  Deputy. — What  a  sheriff  does  by  his  deputy  he  does  himself,  and  he  is 

responsible  for  money  paid  to  such  dq>uty  as  if  paid  to  himself  in  per- 
son. 7^. 

4.  Bond, — A  sheriff's  bond  is  several  as  well  as  joint ;  and  in  a  suit  thereon 

against  him  and  his  sureties,  although  the  court  might  render  judgment 
against  him  and  his  sureties,  yet  that  judgment  has  t>een  rendered  against 
him  alone  is  no  reason  for  reversing  it  on  an  appeal  by  said  sheriff,  neither 
the  plaintiff  nor  the  sureties  complaining  of  the  action  of  the  court  below. 
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SPECIAL  FINDING. 
See  Practice,  2, 12, 13. 

SPECIAL  VERDICT. 

See  PKAcncB,  15, 16. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser,  i,  2. 

STATUTE  OF  FRAUDS. 

See  Mortgage,  7 ;  Vendor  and  Purchaser,  3. 

!•  Parol  Agreement  far  Purchase  of  Real  Estate. — Part  PetformoMce.-^Vlhere 
A.  and  B.  made  a  parol  agreement  with  each  other,  that  if  B.  would 
exchange  certain  of  his  real  estate  for  certain  real  estate  owned  by  C.  and 
convey  the  real  estate  procured  of  C  to  A.,  A.  would  pay  to  B.  a  certain 
price  for  the  same; 

ffeU,  that  die  agreement  was  within  the  statute  of  frauds,  and  B.  could  not  compel 
the  performance  of  the  contract  by  tendering  a  deed  to  A.  for  the  real  estate 
procured  of  C  and  enforce  the  payment  of  the  purchase-money. 

Helt^t^  (on  petition  for  a  rehearing),  that  the  exchange  by  B.  of  his  prop- 
erty for  the  real  estate  of  C  was  not  a  part  perfonnance  of  the  contract 
between  A.  and  B.,  so  as  to  take  the  case  out  of  the  statute  of  frauds.  JEasU 
bum  T.  Wheeler,  23  Ind.  305,  overruled.  Sands  v.   Thompson,  18 

2.  Sale  of  Chattels, — ^In  a  contract  for  the  sale  of  goods  of  the  value  of  6Ay  dol- 
lars or  more,  where  the  purchaser  pays  a  sum  of  money  as  earnest  or  part 
payment,  such  payment  takes  the  sale  out  of  the  operation  of  the  statute  of 
frauds,  and  die  contract  may  be  proved  by  parol. 

Baker  v.  Fiirmbrough  et  al.^  340 

STATUTE  OF  LIMITATIONS. 

See  Vendor  and  Purchaser,  a; 

STREET. 

Sec  Cmr,  a,  3,  6. 

SUBROGATION. 

!•  Several  persons  were  owners  of  undivided  interests  in  certain  land,  and 
judgments  were  rendered  which  were  liens  upon  the  interests  of  some  of 
such  owners.  A  proceeding  for  partition  of  the  land  was  instituted,  and 
while  it  was  pendmg  the  judgment  debtors  sold  their  interests,  and  their 
vendee  was  substituted  for  them  as  a  party  to  such  partition  proceeding. 
The  land,  not  being  divisible,  was  sold,  and  the  purchaser  paid  the  com- 
missioner the  full  value  of  the  land,  without  any  knowledge  of  said  judg- 
ment liens,  which  judgments  he  was  afterward  compelled  to  pay  to  protect 
his  tide. 

Meld,  that  the  land  having  been  converted  into  money,  the  rights  of  the  parties 
to  the  money  should  be  the  same  as  they  were  in  the  land,  and  that  the 
purchaser  who  had  paid  off  the  judgments  was  entided  to  be  subrogated  to 
the  rights  in  such  money  of  the  distributee  thereof  who  diould  have  paid 
such  judgments,  and  to  receive  from  such  commissioner  out  of  such  distrib- 
utee's share  the  amount  paid  to  satisfy  said  judgments. 

spray  v.  Podman  et  al.,  225 

a.  Same. — ^Where  one  pays  a  debt  which  could  not  properlv  be  called  his  own, 
but  which  it  was  his  mterest  to  pay,  or  which  he  might  have  been  compelled 
to  pay  for  another,  the  law  subrogates  him  to  all  the  rights  of  the  creditor. 
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3.  Same.^Jt  is  onlj^in  cases  where  fhe  pecson  paying  a  debt  stands  in  the  situa- 

tion of  a  surety,  or  is  compelled  to  pay  in  order  to  protect  his  own  inter- 
ests, or  in  yirtue  of  legal  process,  that  equity  substitutes  him  in  the  place  of 
the  creditor,  as  a  matter  of  course^  without  any  special  agreement.  JK 

SUMMONS. 

See  Practice,  i  ;  Railroad,  5  to  10. 

Service.'-^jRitum. — Residence. — ^Under  a  statute  (2  G.  &  H.  582)  requiring 
that  summons  shall  be  served  by  reading  the  same  to  the  defendant,  **  or 
leavingacopythereof  at  hislast  usual  {dace  of  residence,"  etc.,  a  return  of 
service  '<  by  copy  left  at  the  residence  "  of  the  defendant  is  sufficient 

i^v.  Pigg,  117 

SUPERIOR  COURT. 

Costs. — ^Under  the  act  providing  for  the  organization  of  the  Scqperior  Court  (Acts 
1871,  p.  48),  the  same  rules  of  law  in  reference  to  costs  prevail  as  in  the 
circuit  courts.  *    Hedridt  v.  Kramer ^  362 

SUPREME  COURT. 

See  Instructions  to  Jury,  2,  3 ;  Practice,  2,  3;  Rudisiix  v.  Edsall,  376; 

BuRDicK  V.  Hunt,  381. 

f .  Practice. — Notice  of  Appeal. — ^Where  some  of  the  defendants  in  a  judg- 
ment appealed  to  the  Supreme  Court,  without  causing  notice  of  the  appeal 
to  be  served  on  their  co-defendants,  as  required  by  section  551  of  the  code, 
the  appelhmts,  in  the  assignment  of  error,  making  said  co-defendants  appel- 
lees, with  the  plaintifls,  and  alleging  that  said  co-defendants  refused  to  join 
in  the  appeal,  the  court,  of  its  own  motion,  set  aside  the  submission  and 
continued  the  cause  for  further  process.        R^h  et  at.  v.  Graham  et  at.,i 

I  d.  Same.  —Under  section  551,  2  G.  &  H.  270,  it  is  the  correct  practice  to  unite 

,  with  those  who  apjpeal  their  co-parties  who  do  not  appeal,  in  taking  the 

appeal  and  in  assigning  the  errors;  those  who  ain)eal  must  then  serve 
notice  on  those  who  do  not,  and  file  the  proof  tbereof  with  the  clerk.  Unless 
the  co-parties  thus  notified  appear  and  decline  to  join  in  the  i^peal,  they  will 
be  regarded  as  having  joined,  and  will  be  liable  for  their  due  proportion 
of  the  costs.  If  they  decline  to  join,  their  names  may  be  struck  out  of 
Uie  assignment  of  errors  on  motion,  and  they  can  not  take  an  appeal  after- 
ward, or  derive  any  benefit  from  the  appeal,  unless  from  the  necessity  of  the 
case,  or  unless  they  are  under  legal  disabilities.  ^. 

^  ScUme.'^-Stidmission  Set  Aside, — ^Where  an  appeal  has  been  taken  to  the 
Supreme  Court  under  the  last  clause  of  section  556  of  the  code,  by  procur- 
ing a  transcript  and  filing  it  in  said  court,  if  there  has  been  no  notice  of  the 
appeal  issued  by  the  clerk  of  said  court  and  served  on  the  appellee  or 
his  attorney  of  record  in  the  court  below,  or  notice  by  publication  as  pro- 
vided in  section  557  of  the  code,  and  the  cause  has  been  submitted  by  the 
appellant  upon  default  of  the  appellee,  fhe  submission  will  be  set  aside  on 
motion  of  the  appellee.  J^AmsoH  et  a/,  v.  Miller,  2g 

4.  Evidence.^ — ^Where  the  evidence  is  conflicting,  the  Supreme  Court  cannot, 
upon  the  evidence,  reverse  the  judgment.      Lane  et  at.  v.  XenwortAy,  i  r6 

5.  Appeal. —  IVithin  Three  Years. — Reply. — ^Where,  on  appeal  to  the  Supreme 
Court,  the  appellee  answered  that  die  appeal  was  not  taken  within  three 
years  after  the  rendition  of  the  judgment,  an  affirmative  reply,  the  general 
denial  betnp^  also  filed,  was  whoUy  unnecessary,  and  was  on  motion  struck 
out  Harshman  v.  ^rmj/r0ii^^/a/.,  126 

d»  Same,'^'  When  Petfected.'-^Axk  appeal  is  taken  to  the  Supreme  Court  when  the 
transcript  is  filed  in  the  office  of  the  clerk ;  and  where  judgment  below  was 
rendered  Tune  22d,  1868,  and  the  transcxipt  was  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  June  20th,  187 1,  the  appeal  was  taken  within 
three  years  from  the  rendition  of  the  judgment.  79. 
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7*  Evidence^'^CoHfUd* — ^Vhere  tfaore  is  a  direct  and  irrecondlable  conflict  in 
the  eYidence,  this  court  will  not  upon  the  evidence  disturb  the  verdict  of  the 
juiy.  Bakery,  Farmbrough  etai,^  240 

8.  Same, — Qmtradietian, — Although  there  be  contradiction  and  uncertainty  in 
the  evidence,  if  it  reasonably  sustain  the  finding  of  the  conit  below,  this 
court  wUl  not  disturb  such  finding.  PeUrs  et  al,  v.  Rader^  305 

^  /^MMcrrvr.-^Where  a  cause  has  been  tried  on  issues  joined  upon  a  complaint 
containing  two  paragiaphs,  one  defective  and  the  other  good^  a  demurrer 
to  the  iaaaia  having  been  overruled^  the  secofd  not  Slowing  thm  the 
cause  was  tried  and  the  judginent  rendered  exclusively  upon  the  good 
paragre^khy  the  judgment  wUl  be  reversed  ibr  error  in  ovesruling  the  demur- 
rer to  the  defective  paragraph.  To  sustain  a  judgment  in  such  a  case,  the 
record  must  a£Srmatively  show  that  die  finding  and  judgment  proceeded 
wholly  upon  the  good  paragraph.  Peery  v.  The  Greemburgh,  etc.^  Co.f  321 

10.  Brief. — A  brief,  within  the  meaning  of  rule  14  of  the  Supreme  Court,  is  a 
statement  of  the  case  for  the  information  of  the  court  It  should  purport 
to  furnish  the  court  some  aid  in  decidiug  tiie  case,  and  should  attempt  to 
show  why  the  judgment  ought  to  be  reversed  or  affirmed. 

Gardner  v.  Stcver,  356 

11.  Same, — ^To  say  that  counsel  cannot  discuss  the  reasons  iqx)n  which  the  court 
below  decided  the  case,  and  tiiat  t3)e  question  Is  upon  tiie  sufficiency  of 
the  complaint,  is  not  a  brief.  lb, 

12.  Waiver  of  ObjecHon. — In  a  cause  appealed  from  a  justice  of  the  peace,  if 
tfie  parties  appeared  in  the  court  to  which  the  appead  was  tdten  and  went 
to  trial  without  objection,  an  objection  tfiat  no  transcript  of  the  proceed- 
ings before  the  justice  was  filed  in  the  court  below  cannot  for  the  first  time 
be  made  in  the  Supreme  Court.  Cromwell  v.  Bafy^  357 

13.  Notice  of  AppeaL — ^Where  a  part  only  of  the  defendants  in  a  judgment 
appeal  therefrom  to  the  Supreme  Court,  without  notice  to  their  co-defend- 
ants as  provided  in  section  551  of  the  code^  the  appeal  wUl  be  ^miased* 

Hitgo  V.  MeCofmell  et  oL^  380;  Barger  eimLy.  Afammitig,  473 

14.  Biff  of  ExeefHofU.^^DoctrmenSaty  Evidence, — ^Rirtles  cannot,  by  i^;ree- 
n^ent  in  writing,  authorize  the  clerk,  in  making  up  a  transcript  for  the 
Supreme  Court,  to  annex  to  the  record  documents  usied  in  evidence,  wttlu 
out  copying  them  into  the  record  and  havdng  them  aathentieated  as  ether 
enridence.  BwrtRck  v»  Htmt  et  ai,^  381 

15.  Comparison  of  Handu/riting  by  Supreme  GM#r/.-— Upon  a  question  as  to 
the  genuineness  of  a  signature,  the  Supreme  Court  can  decide  nothing  by 
an  examination  and  comparison  of  signatures.  73. 

16.  Amendment. —  Variance, — ^Aa  ameodment  which  might  have  been  made  in 
the  court  below,  to  make  a  pleading  correspond  with  the  proof,  will  in  the 
Supreme  Court  be  deemed  to  have  been  made. 

Ifemnlton  v.  fPhUerrowd  et  a/,,  393 

17.  Assignment  of  Errors, — Section  568  of  the  code  (2  G.  &  H.  375)  requires 
that  the  assignment  of  eixor  shall  be  entered  on  tne  transcript  Attaching 
a  copy  is  not  a  compliance  with  the  statute.  Wiggs  v.  JToontt,  430 

iS.  Bill  of  Exceptions. — ^Where  the  evidence  is  not  all  in  the  record,  this  court 
cannot  say  tnat  the  finding  is  not  supported  by  the  evidence. 

Montgomevy  v.  ffamHton  et  a/.,  4S 

19.  New  Trial, — ^The  Supreme  Court  has  no  power  to  grant  a  new  trial;  when 
a  motion  for  a  new  trial  has  been  made  and  has  been  ruled  upon  by  an  infe- 
rior court,  its  ruling  may  be  reviewed  in  the  Supreme  Court,  when  the 
grounds  upon  which  the  court  acted  are  properiy  shown  by  the  record,  and 
when  it  is  assigned  for  error  that  the  court  uroroperly  overmled  or  granted 
die  motion.  Wilson  et  al,  v  lioot  et  al,,  486 

ao.  Same, — Ass^ment  of  Error, — Matters  which  are  reasons  for  a  new  trial 
in  the  court  below  should  not  be  assU^^ed  as  error  in  the  Supreme  Court 

Jb. 
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21.  Failure  to  Demur, — Assignmeni  of  Errors, — A  failure  to  demur  to  a 
CQxnpIaint  does  not  waive  the  right  to  call  in  question  the  jurisdiction  of 
the  court  over  the  subject  of  the  action  and  the  sufficiency  of  the  facts  stated 
in  the  complaint ;  but  to  raise  such  questions  for  the  first  time  in  the 
Supreme  Court,  there  must  be  an  assignment  of  error  that  the  court  below 
did  not  possess  jurisdiction  of  the  subject-matter  of  the  action,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

McGoUrick  et  al,  v.  Sletnn  etaL^  522 

^  32.  Assignment  of  Error, — ^Where  the  overruling  of  a  motion  for  a  new  trial 
is  not  assigned  as  error,  the  Supreme  Court  will  not  consider  any  error 
properly  constituting  a  cause  for  a  new  trial.    Ramsey  v,  Randall  etal,^  549 

TAX. 
See  Injunction,  i  ;  Railroad,  i. 
TEMPERANCE. 

See  Liquor  Law. 

TENDER. 

See  Pleading,  9;  Vendor  and  Purchaser,  i. 

TIME. 

Twenty-eighth  and  Tkuenty^ninth  Days  of  February, — BUI  of  Exceptions^'— 
In  computing  the  number  of  days  given,  within  which  a  bill  of  exceptions 
may  be  filed,  the  28th  and  29th  days  of  February  are  to  be  counted  as  one 
day.  Porter  et  al,  v.  ffoUoway,  35 

TRESPASS. 

1.  yustification, — Pleading, — ^In  an  action  for  trespass  to  real  estate,  where  the 

defendant  answers  claiming  to  justify  under  a  deed  of  conveyance,  he  must 
show  that  the  deed  was  made  before  the  date  of  the  alleged  trespass. 

Moore  v.  Crose^  30 

2.  Vindictive    Damages, — Instruction,^^!!!,    an    action    for    trespass    to    real 

estate,  where  there  are  no  elements  of  malice,  insult,  or  deliberate  oppres- 
sion, it  is  error  to  instruct  the  jury  that  they  may  allow  vindictive  damages. 

lb. 

TRUST. 

See  Partition. 

Separate  Real  Estate  of  Wife, — ^If  the  separate  real  estate  of  a  wife  be 
exchanged  for  other  lands,  under  an  agreement  that  the  deed  shall  be 
made  to  her,  and  the  deed  be  taken  in  the  name  of  her  husband,  without 
her  consent^  she  has  an  equity  to  have  the  contract  or  trust  enforced  against 
the  hein  of  her  husband.  Davis  et  ux,  v.  Daans  et  al,^  561 

TURNPIKE. 

1.  Articles  of  Association, — ^It  is  essential  to  the  legal  existence  of  a  corporation 

organized  under  the  act  of  May  12th,  1852,  as  amended  by  the  act  of  1859* 
authorizing  the  construction  of  plank,  etc.,  roads,  that  the  articles  of  asso- 
ciation shall  set  forth  the  residence  of  each  and  every  subscriber  thereto. 
Eakright  v.  The  Logansport  and  Nprthem  Indiana  Railroad  Co,,  13  Ind. 
404,  criticised. 

Busenback  et  al.  v.  The  Attica  and  Bethel  Gravel  Road  Co,^  265 

2.  Proceeding  to   Condemn  Lands, — Damages, — Instructions. — In  a  proceed- 

ing to  condemn  and  appropriate  lands  for  the  use  of  a  gravel  road,  where 
the  lands  are  unimproved,  it  is  not  error  to  instruct  thejuiy  that  they  may 
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consider  the  value  of  the  land  appropriated,  together  with  any  injury 
to  the  residue  naturally  resulting  from  the  appropriation  and  construction 
of  the  road,  such  as  cutting  fields  into  an  inconvenient  shape,  destroying 
the  convenience  and  advantage  of  water  for  stock,  andrendenng  addition^d 
fencing  necessary.        The  Mmtmarency  Gravel  Road  Co,  v.  Stockton^  328 

3«  Same. — The  damages  are  assessed  in  such  cases  once  for  all,  and  the  jury 
should  look  to  evoy  circumstance  resulting  from  the  appropriation,  pres- 
ent and  future,  which  affects  the  present  value  of  the  land.  lb, 

UNSOUND  MIND. 
See  Real  Property,  Action  to  Recover,  i,  2. 

VARIANCE. 

See  Draining  Association,  i  ;  Supreme  Court,  16. 

VENDOR  AND  PURCHASER. 

See  Mortgage,  i,  2,  8  to  ii« 

I.  Specific  Performancc^^Tender, — ^Where  a  purchaser  of  real  estate  brings 
suit  for  ihe  specific  performance  of  an  executory  contract  of  sale,  it  is  not 
necessary  that  he  should  urake  an  unconditional  tender  of  the  purchase- 
money  and  pay  the  same  into  court.  It  is  sufficient  for  him  to  tender  the 
money  on  condition  that  a  deed  is  made  to  him,  and  upon  the  refusal  of 
the  vendor  to  accept  the  money  and  perform  his  contract,  the  vendee  may 
bring  his  action  and  show  in  the  complaint  such  tender  and  refusal,  and 
that  he  is  ready,  able,  and  prepared  to  pay  whatever  sum  may  be  found 
due,  upon  a  decree  for  a  specific  performance. 

Lynch  et  al,  v.  yennings^  276 

3,  Statute  of  Limitations, — Demand. — ^A.  sued  B.  for  the  specific  performance 
of  a  contract  for  the  conveyance  of  real  estate.  In  his  complaint,  A.  alleged 
a  tender  and  refusal  of  the  purchase-money,  and  brought  the  same  into 
court,  and  it  remained  in  the  hands  of  the  clerk.  After  years  of  litigation, 
a  final  decree  was  rendered  in  favor  of  A.  The  executors  of-  B.  then 
demanded  said  sum  of  money  of  the  administrators  of  the  clerk,  who  had 
died,  and  on  their  refusal  to  pay,  suit  was  brought  for  its  recovery.  Answer, 
that  more  than  six  years  had  elapsed  since  the  right  of  action  accrued, 
prior  to  the  commencement  of  suit. 

Held,  that  the  statute  of  limitations  did  not  commence  to  run  against  the  plain- 
tiffs until  after  a  demand  upon  the  defendants  for  the  return  of  the  money. 

lb. 

3«  Incumbrances, — Consideration, — ^The  parol  agreement  of  a  vendee  of  mort- 
gaged land  to  pay  off  the  mortgage,  as  part  consideration  of  the  purchase, 
is  valid.  It  is  not  within  the  statute  of  frauds,  and  need  not  be  in  writing, 
and  may  be  proved  by  parol.  It  is  an  agreement  to  pay  his  own  debt,  not 
that  of  another ;  and  in  a  proceeding  to  foreclose,  the  court  may  decree 
that  the  land  be  sold  and  render  several  judgments  against  the  mortgagor 
and  his  vendee,  and  that,  for  any  sum  remaining  unpaid  after  the  sale  of 
the  mortgaged  premises,  execution  be  first  levied  of  the  property  of  sudh 
vendee.  McDiUy,  Gunn  et  at.,  315 

VENUE. 

See  Criminal  Law,  3. 

VERDICT. 
See  Practice,  14  to  17. 

WAIVER. 
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See  DmAiiD^  i,  a;  EviDsiiGii^  7$  VMAcacB,  u 

WAY. 

I*  Appendamt, — M  a  rig^  of  way  is  appendant  or  appuxtenant  to  land  conveyed, 
tne  light  of  way  will  pass  \f$  the  deed  of  oonreyancei  and  not  by  a  sepa- 
rate quitclaim  deed.  Moore  ▼.  Crose^  50 

S.  S«M«.— A  way  is  appendant  or  appmtenant  when  it  is  incident  to  an  estate, 
one  tenninus  being  on  the  land  of  the  party  claiming.  It  must  inhere  in 
the  land,  concern  Sie  premises,  and  be  essentially  necessary  to  their  enjoy- 
ment. It  is  of  the  nature  of  a  oorenant  running  with  the  land,  and  like  it 
must  respect  the  thing  granted  or  devised,  and  must  ooncem  the  land  or 
estate  conveyed.  Ihm 

3.  Same* — AppemUmi, — In  Gros9. — ^A  way  appendant  cannot  be  turned  into 

one  in  gross,  because  it  is  insqiarably  united  to  the  land  to  which  it  is  inci- 
dent; so  a  way  in  gross  cannot  be  granted  over  to  anolbcr,  because  of  its 
being  attached  to  the  person.  /I* 

WILL, 

I.  Undue  T^^^wmk^.-— Advice,  persuasion,  or  entreaty  does  not  constitute  undue 
influence.  The  influence  that  will  vitiate  a  wiU  must  be  sudi  as  in  some 
degree  to  destroy  the  free  agency  of  the  testator  and  constrain  him  to  do 
WMt  is  against  his  will,  but  what  he  is  unable  to  refuse  or  too  weak 
to  rcrist  R4M  et  at.  v.  Graham  etal^i 

%  Power  of  Di^iotition  by  WiU, — A  father  may  by  his  will  give  his  'pofieity 
to  some  of  his  children,  to  the  exclusion  of  others,  and  he  may  give  it  to 
an  entire  stranger,  to  the  exclusion  of  his  children ;  and  it  must,  as  a 
general  rule,  be  left  to  him  to  determine  the  sufiiciency  of  the  reasons 
for  so  doing.  Ik. 

3*  CoHstrucHon* — ^A  will  recited  as  follows :  **  I  direct,  first,  that  my  brother," 
S.,  "  be  requested  and  entrusted  with  six  hundred  dollars  of  the  money 
which  I  now  have,  for  the  purpose  of  purchasing  by  entry  wild  lands  in 
the  State  of  Missouri  or  Iowa,  as  he  may  think  proper,  formy  heixs,  equally 
dividing  and  entering  the  lands  in  their  several  names,  to  wit,"  etc  "  I 
also  direct  that  the  whole  of  my  real  and  personal  estate,  except  as  here- 
inbefore mentioned,  shall  be  and  remain  the  absolute  property  of  my  beloved 
wife,  so  long  as  she  remains  my  widow,  and  that  sne  have  the  entire  con- 
trol of  the  same  as  she  may  seem  proper;  and  if  provided  she  shall  many, 
then  I  direct  that  an  administration  shall  be  had  upon  aU  my  estate,  except 
as  beforesaid,  and  that  the  same  be  distributed  according  to  law." 

£fi^,tfaat  the  estate  here  created  was  a  fn^  simple  to  the  wife. 

SfurgeoH  V.  Scheibie  ei  al.,  3l6 

4.  Same.-~^ParHai  hitestaey,'-^K  eonsbrucdon  of  a*  will  which  would  result 

in  partial  intestacy  is  to  be  avoided,  unless  the  language  of  the  will  is  sudi 
as  to  compel  such  construction.  Ih, 

5«  Mortgage, — EiecHom. — EitotpeL — ^The  owner  of  certain  veal  estate  made 
a  ^nll,  in  which  he  devised  to  his  wife  one-third  of  such  real  estate  and  to 
one  of  his  sons  two-thirds.  Afterward,  he  executed  to  the  same  son 
certain  promissory  notes  and  also,  to  secure  them,  a  mortgap  on  the 
whole  of  the  land  previously  devised.  The  mortgagor  afterward  died,  leav* 
ing  the  widow,  the  said  son,  an^  also  a  number  of  other  heirs-at-law  him 
surviving,  said  will  being  unrevoked  and  said  mortgage  being  in  force  and 
unsatisfied.  Afterward,  the  son  in  whose  favor  the  will  and  mortgage  had 
been  made  commenced  a  suit  to  foreclose  the  mortgage,  making  ddfend- 
ants  the  widow  and  other  children  and  grandchildien  of  the  deceased 
inort^agor,  in  his  complaint  alleging  that  the  defendants  were  ''heirs" 
of  said  deceased  nioctga(;or ;  whidi  proceeding  to  foreclose  was  dismissed 
byflieplaintifil 

j9Sr&(  that  the  doctrine  of  dectiaQ  did  not  apply;  thathlsattonpittofoiedosethe 
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mortgage,  he  being  also  a  devisee  of  the  same  land,  was  not  an  election  to 
claim  under  the  mortgage  or  a  waiver  or  relinquishment  of  any  right  he 
might  have  had  under  the  will. 
Heldt  also,  that  such  attempt  did  not  constitute  an  estoppel.  It  is  only  where 
the  point  in  issue  has  been  determined  that  the  judgment  is  a  bar.  If  the 
■suit  is  discontinued,  or  the  plaintiff  becomes  nonsuited,  or  for  any  other 
cause  there  has  been  no  judgment  of  the  court  upon  the  matter  in  issue, 
the  proceedings  are  not  conclusive.  The  mere  fact  of  bringing  the  suit  to 
foreclose  the  mortgage,  the  complaint  alleging  that  the  defendants  were 
'*  heirs*'  of  the  mortgagor  and  seeking  to  foreclose  their  equity  of  redemp- 
tion, the  suit  having  been  dismissed,  did  not  estop  the  devisee  from  assert- 
ing his  claim  under  the  will ;  nor  did  the  fact  that  expenses  were  paid  by 
the  defendants  to  such  suit  of  foreclosure  in  defending  the  same  create  an 
estoppel.  Winship  et  al,  v.  Winship  et  aL,  29 1 

6.  Life  Estate, — A  will  contained  the  following  clause :  '*  To  my  wife,  Rachel, 
*  *  *  I  will  and  bequeath  the  eighty  acres  whereon  the  house  and 
bam  and  most  of  tl^e  improvements  are  of  the  home  place,  and  which, 
together  with  the  home  place,  during  her  natural  life  to  her,  and  dispose 
of  the  same  as  she  may  think  beSt  for  the  interest  and  comfort  of  herself  and 
my  children."  After  the  death  of  the  testator,  the  widow  sold  and  con- 
veyed by  quitclaim  deed  the  real  estate  described  in  the  will 

lieldf  diat  the  widow,  and  her  vendee,  took  an  estate  only  for  the  life  of  the 
widow.  Fraixer  v.  Hassey  et  al,,  310 

7*  Qmstruction  of, — Partition, — ^A  testator,  having  four  children,  all  minors, 
by  his  will  provided  that  the  widow  should  have  the  management  of  his 
real  estate  until  the  oldest  son  should  arrive  at  twenty-one  years  of  age, 
and  use  the  proceeds  for  the  support  of  the  family  and  to  keep  the  prop- 
erty in  order,  and  provided  that  the  surplus  might  be  put  at  interest  for  the 
use  of  the  widow  and  children;  and  when  the'  oldest  son  should  arrive  at 
the  age  of  twenty-one  years,  his  share  of  the  real  estate  should  be  set  off 
to  him;  and  that  the  other  heirs,  as  they  should  respectively  become  of 
full  age,  should  have  their  respective  shares  set  off  to  them.  After  becom- 
ing of  age,  and  while  the  other  children  were  minors,  the  oldest  son 
brought  an  action  for  partition,  making  the  will  a  part  of  his  complaint, 
and  asked  for  entire  partition  among  all  the  heirs,  and  the  widow  for  her- 
self, and  as  guardian  of  the  minor  heixs,  answered,  asking  that  full  partition 
be  made. 

Ileidf  that  the  widow  was  entitled,  to  have  one-third  of  the  real  estate  set  off  to 
her, 'and  the  oldest  son  one-fourth  of  the  residue  set  off  to  him,  and  that 
the  minor  heirs  were  not  entitled  to  have  partition. 

Brown  et  al,  v.  Brown,  474 

WITNESS. 

See  Decedents'  Estates,  6 ;  Evidence,  4,  6 ;  Grand  Juror,  i  ;  Husband 

AND  Wife,  7. 

Competency, — Administrator. — Parties, — Promissory  Note. — In  an  action  by 
an  administrator  upon  a  joint  promissory  note  executed  to  his  decedent 
l^  two  defendants,  of  whom  one  has  been  served  with  process,  and  the 
other  has  not  been  served,  as  to  whom  a  return  of  "  not  found "  has 
been  suggested  and  the  cause  continued,  the  defendant  not  found  remains 
a  party  to  the  action,  and  is  not  a  competent  witness,  under  the  statute, 
unless  required  to  testify  by  the  administrator  or  the  court  trying  the  cause. 

yenks  v.  Opp^Adner,  108 
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